Federally
Speaking

by Barry J. Lipson

The Western Pennsylvania Chapter of the Federal Bar
Association (FBA), in cooperation with the Allegheny
County Bar Association (ACBA), brings you the editorial
column Federally Speaking. The views expressed are those of
the author or the persons they are attributed to and are not
necessarily the views of the FBA or ACBA.

LIBERTY’S CORNER

THE DEPUTY ATTORNEY GENERAL. The Deputy Attorney Generd, Larry D. Thompson, is a
good friend of the Federal Bar Association. He advises and asssts the U.S. Attorney Generd in
formulating and implementing policies, and in the absence of the Attorney Genard, acts as the
Attorney Genera. DAG Thompson was the keynote spesker at a recent FBA Chapter Presidents-
Elect Two-Day Training Workshop, held in our Nation's Capitd. In spesking about Post-911
America he cautioned, “we must not change the essential character of our country. If we do that the
bad guys have won.” He continued, “but we cannot be timid.” Our actions have been “in sun light,”
and are “subject to judicid review.” He then confirmed that “we may think outsde of the box, but
we are not going to think outside of the Condtitution.” Words one can live by.
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ANTITRUST DIVISION VISITS PITTSBURGH. Robet E. Connally, long-time Chief of the
Philadelphia Office of the Antitrus Divison of the U. S. Depatment of Judtice gave his periodic
“State of the Region” Update in PFittsburgh on May 15, 2002. He brought us up to date on the
cimind enforcement of the antitrust laws, which now incdude sngle indugtry fines agpproaching
$500 Million (see previous Federally Spesking reports on the Graphite Electrode Industry and the
“Pittsburgh Connection”), jal sentence up to ten years (see Sunny Shelton, below), and a recent
persond fine of $7.5 million (see Sotheby and Christie, below). He adso provided the FBA West
Penn Chapter with a copy of the tapes of the actud Lysne Cartd mesetings (Sarring, among others,
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ADM), which the FBA will show a a future CLE session if there is aufficient interest. Interestingly,
he told how foreign executives actudly voluntarily submit themsdves to U.S. antitrust crimind
juridiction so they will be able to come to the U.S. in the future, and travel the world fredy, without
fear of arrest and/or extradition (which Mr. Tennant of Chrigti€'s choose not to do, see below). Chief
Connolly expressed a desire to have more reasons to vist Pittsburgh, and advised that his office will
be conducting in Pittsourgh a “How to Recognize Antitrust Violations Seminar for Purchasing
Agents’ in the fal of 2002.

TEN YEAR ANTIRUST JAIL SENTENCE!!! U.S Digtrict Court for Guam Judge John Unpingco
sentenced Sonny Shdlton to be shdtered from Guam's sunny skies, without parole, for the next ten
yeas. This aose out of an antitrus invedigation of bid rigging on Federal Emergency
Management Agency (FEMA) funded contracts for the repair of 1997 super-typhoon Paka caused
damage. Sonny, who was in charge of procuring grods and services as Director of the Department of
Parks and Recreation, was charged with conspiring with bidders to rig bids on projects worth about
$640,000, from whom he accepted kickbacks. He was found guilty of 12 counts of a 14-count
Federal indictment for bid rigging, bribery, wire fraud and money laundering, in a prosecution
conducted jointly by the Antitrust Divison of the U.S. Department of Justice and the U.S.
Attorney's Office for Guam. Following the trid, the prosecutors and the Probation Office
separately  submitted Sentencing Guideline cdculations supporting a sentence of from 70-87
months. Judge Unpingco, instead, upped Sonny’s sentence to 120 months, a more severe sentence
than Federal guiddines normdly recommended (though under the crimind dautes he was
convicted of violating he could have received a tota of 89 years). He was aso ordered to pay
$112,000 in redtitution for accepting kickbacks. U.S. Assistant Attorney Joe Wilson advised,
“Shdton will have to serve the full sentence because parole has been abolished in the federd
sysem.” But wha about time off for good behavior? More on crimind antitrust sentencing under
“Follow Up” below.

NORTH AMERICAN LAW ENFORCEMENT PARTNERSHIPSN. TheCanadian Competition Bureau
Is taking the lead in looking towards developing new North American crime fighting partnerships,
and improving exising ones, with other North American law enforcement agencies. The aress of
initid interet are consumer and budness frauds and the retrievd of the “proceeds of crime”
According to Konrad von Finckengtein, the Canadian Commissoner of Competition, "sophidticated
international crimind cartels, such as those we have seen relating to Vitamin A, highlight the need to
work together to ensure the economic security of our citizens.... Developing solid partnerships for
sharing information and conducting invedtigations is a criticd dep in tackling crime" Such
cooperation was the subject matter of the recent "New Partnerships in Law Enforcement
Conference,” held n Ottawa, which enabled more than 125 participants from the U.S. and Canada to
examine mutud aess of interedt, induding “Invedigaing Tdemarketing And Consumer Fraud
Cases” “Technology's Role In Anti-Competitive Offences And Invedtigations” and “Following The
Money Tral To Find The Peperators Of Crimes” U.S. Federal Enforcement Agency
representation at this Conference included the Federal Trade Commission, the U.S. Postal
Inspection Service, the U.S. Department of Defense, and the Fraud Section of the Criminal
Divison of the U.S. Department of Justice. The Canadian Competition Bureau is an independent
law enforcement agency devoted to bringing to al Canadians the benefits of a competitive economy.
The Bureau oversees the gpplication of Canadas Competition Act, Consumer Packaging and
Labeling Act, Textile Labeling Act and Precious Metals Marking Act.

THIRD CIRCUIT EXTENDS ADA. [n 1996, Gregory Fogleman, a security guard at Mercy Hospita
in Wilkes Bare, Pennsylvania was dlegedly mercilesdy fired because his father, a former Mercy
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employee, was pursuing clams againg Mercy under the Americans with Disabilities Act (ADA), 42
U.S.C.S. 88 12101-12213, the Age Discrimination in Employment Act (ADEA), 29 U.S.C.S. 88§
621-634, and the Pennsylvania Human Reations Act (PHRA), 43 Pa. Cons. Stat. Ann. 88 951-963.
Chief Judge Edward R. Becker, writing for the Third Circuit Court of Appeals Court, found that
because of the additiond anti-retaliation provison contained in the ADA, not present in he ADEA or
PHRA, the ADA protects third parties, and survives a motion for summary judgment where, as here,
the employee clamed that he was retaiated againgt for his father's protected activity, and this would
be true even where the plaintiff clamed he was retdiated against because the employer erroneously
thought he was engaged in a protected activity (eg., assding his father in the lawsuit). Both
gtuations present a valid legd dam as a mater of lawv under ADA 8 12203(b). In explaining why
the Court reached this result, even though this right was not explicitly contained in the ADA, Judge
Becker advised, "To be sure, however, there are cases in which a blind adherence to the literd
meaning of a Saute would lead to a patently absurd result thet no rationd legidaure could have
intended.” Here we are presented with “a conflict between a satute’'s plain meaning and its generd
policy objectives” To decide otherwise "will deter employees from exercisng their protected rights”
Accordingly, the Court hed “that if Greg can show, as he cdams tha adverse action was taken
agangt him because Mercy thought that he was asssting his father and thereby engaging in protected
activity, it does not maiter whether Mercy’s perception was factudly correct [or not]" (Eogleman v.
M ercy Hospital Inc., 283 F.3d 561 (3" Cir. 2002)).

ACLU _CHARGES “breach _of faith.” According to the American Civil Liberties Union
(ACLU), “mounting evidence now suggests that [Attorney General] Ashcroft is crippling the Civil
Rights Divison of the Department of Justice” (DOJ), despite his promise during “his
confirmation hearings ... to enforce our Nation's Civil Rights Laws,” and this “movement away
from civil rights enforcement began before September 11th and is not based on a lack of resources
due to anti-terrorism concerns.” On what does the ACLU base this accusation? Badsicaly, the ACLU
dams tha the DOJ’s conduct exhibits a “pattern” of “breech of fath’ by dlegedy having: @)
abandoned “a landmark civil rights case agang the Philaddphia trandt sysem that used a harsh
physcad test that has nothing to do with the job requirements but excludes nearly dl women
goplicants from trangt police pogtions” b) faled “to fully enforce the Voting Rights Act in
Missssppi;” ¢) faled “to bring any new cases againg any police departments for police misconduct
or abuse” d) brought “only one new case for civil rights violaions in the workplace” and €)
suggested “releasing the Adam's Mark Hotd chain accused of racid discrimination againg its guedts
from a court ordered settlement.” Mr. Attorney General, has there has been a “breach of faith” here,
or can it be demongtrated that the ACLU is way off base on these charges? Or, perhaps, a “pattern”
of conduct may only be used by, and not againg, the DOJ!

FOLLOW-UP

“DUNE & HUNGRY” DEFENSE NETS JAIL & STIFF _FINE! The net result of Polk Davis &
Wardwdl’'s “dumb & hungry” defense of Sotheby’'s former charman, A. Alfred Taubman, for fixing
“nonnegotiable fee schedules’ with Chridi€'s in the live auctioning of fine at, jewdry and furniture
market, was a year and a day in Federd prison and a $7.5 million persond fine. As reported in the
January 2002 Federdly Spesking column, PD&W had offered evidence to prove tha this shopping
mal entrepreneur and sdf-made millionaire lacked the interest or knowledge to “cook up” such a
scheme, tha he “was more concerned with what was for lunch” than the “understanding of our
bottom line” and that he even fdl “adegp occasondly” a Board meetings. Judge George B. Daniels
of the U.S. Digtrict Court for the Southern District of New York advised that he did not buy that
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Taubman, whom he said falled to demondrate any “contrition,” was the “victim” of the schemes of
others. Sotheby’s ex-presdent, Diana D. Brooks, who had pled guilty and was the main witness
agang Taubman, was hersdf fined $350,000 and placed on three years probation, including one
thousand hours of community service and six months of “house arest” Judge Danid’s dso
admonished Ms. Brooks, “You have subgtituted shame for fame. ... Your decison to cooperate was
sf-saving, not sdf-sacrificing. You have not earned absolution.” Anthony J. Tennant, Chridi€'s
chairman, a resdent of Great Britain, was not before the Court, as he had declined to subject himsdlf
to trid in the United States.

EPA_“PROTEST” RESIGNATIONNS CONTINUE. The April 2002 Federdly Spesking column
reported on the resignation of Environmental Protection Agency (EPA) Director of Regulatory
Enforcement, Eric Schaeffer because he was weary of “fighting” the ‘White House.” This has now
been followed by another high-level “protest” resignation, the resgnation of Robert J Martin, EPA
National Ombudsman (Office of Solid Waste and Emergency Response) because of his objection
to the “decison to dissolve the Ombudsman function as it relates to the hazardous waste and
Superfund programs. ... | cannot recognize in principle and conscience, however, the saizure of my
files and planned transfer to the Office of Inspector General where | will not continue to serve as an
independent Ombudsman, but will merdy answer a telephone. ... The American people deserve
nothing less than a truly independent Ombudsman, especidly those facing threets to their hedth by
uncontrolled hazardous and toxic waste Sites across the Nation, most recently at Ground Zero in New
York City.” EPA Ombudsman Martin had earlier stated that he was being transferred because he
was a critic of corporate influence in the EPA’s prosecution of Superfund hazardous waste cleanup
cases.  Previoudy, in the Scheeffer resignation, EPA Regulatory Enforcement Director Scheeffer
had cautioned: “Yet today, we seem about to snatch defeat from the jaws of victory. We are ...
figning a White House that seems determined to wesken the rules we are trying to enforce”
Scheeffer's immediate concern centered around the reductance of defendant dectric utilities to
continue towards controlling the emissons from their cod-fired smokestacks now that they anticipate
the current Bush Administration would cutback on the gpplicable emisson standards, emissons that
Scheeffer had advised Congress “annudly spew seven million tons of pollutants into the ar, causng
‘more than 10.800 premature desths; at least 5,400 incidents of chronic bronchitis, more than 5,100
hospitd emergency vidts, and more than 1.5 million lost work days.” Both Martin and Schaeffer had
joined the EPA during the gpparently more environmentaly friendly first Bush Administration.

“METHINKS SHE PROTEST TOO _MN\UCH!”  So say some of the groups that have been trying to
obtain “Freedom of Information Act” documents from the present Administration. In our lagt five
columns we have followed the atempts of the Bush Adminigtration to “dance between the
randrops’ of document production, focusng most recently on the documents sought from President
Bush's Energy Task Force, which was headed by Vice President Dick Cheney. Now out of the
energy depleted (or so we thought) “transformaries’ of Cdifornia comes the apparent “I told you
0's” It was not long ago that Cdifornia was emitting energy SOS's, seeking nonforthcoming
Federa assstance. Now Representative Henry Waxman, a Democrat from California, made public a
heavily redacted Energy Task Force e-mail adviang the Environmental Protection Agency (EPA)
that the adminidration was "desperatdy trying to avoid Cdifornia in this report...”. This followed on
the heds of the release on the internet by the Federal Energy Regulatory Commission (FERC),
who has been invedigating whether Enron either “sparked” or took advantage of the deregulatory
enagy ciss in Cdifornia, of Enron “smoking guns” That is (corporate counsel, please note)
memoranda from Enron’s counsd prominently labeled: “CONFIDENTIAL:
ATTORNEY/CLIENT PRIVILEGED/ATTORNEY WORK PRODUCT” (emphass NOT
added), which were provided to FERC by Enron's new management. These documents reveaed that
Enron was usng advanced trading drategies, with “Hollywood-gyle’ names such as “Get Shorty”
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and “Death Star,” to manipulate Cdifornias energy supply and defraud energy consumers. One such
srategy was to send eectricity out of California and then send it back in, so as to avoid price caps.
Another was to get “pad for moving energy to relieve congestion without actudly moving any
energy or relieving any congestion.” The curious reader can only ponder what other fascinating
dories may resde within the Energy Task Force documents the Administration has not yet released
or & least has not released in an un-redacted form.

ASHCROFT REVERSED. Judge Robert E. Jones of the U.S. Didrict Court for the Digtrict of Oregon
reversed Attorney Generd John Ashcroft's Federal Regiser Edict (“the so-caled ‘Ashcroft
Directive’”) and permanently enjoined him “from enforcing, gpplying, or othewise giving any legd
effect to the Ashcroft Directive” (emphass added). As reported in the January 2002 Federdly
Speaking column, the U.S. Attorney General, reversng his predecessor's position, had attempted to
nullify the Oregon “Right to Dig’ datute by declaring by way of the Ashcroft Directive that medicd
doctors who prescribe federally controlled substances in conformity and compliance with this State
law would violate and lose ther Federal Licensure. Judge Jones did not find it necessary to engage
in a condtitutional andyss here as he concluded that the Controlled Substances Act (CSA), 21
U.S.C. Sections 801 et seg., was controlling and that “Congress did not intend the CSA to override a
date's decisons concerning what conditutes legitimate medica practice, a least in the absence of an
express federal law prohibiting that practice. Similarly, | conclude that Congress never intended,
through the CSA or through any other current federal law, to grant authority to the Attorney
General or the DEA [Drug Enforcement Agency] to define, as a matter of federal policy, what
condituted the legitimate practice of medicing’ (emphass added). Under the Oregon law, if two
doctors agree on euthanasia and the patient has less than six months to live, a doctor may prescribe,
but not adminigter, a lethd dose to such a termindly ill adult Oregon State residents, provided that the
one planning to die is both aile to make hedth care decisons for him or hersdf and has voluntarily
chosento die.

THE FEDERAL COREBOARD™

NEW _AND _EXCITING CLE. The officers of the FBA West Penn Chapter have in the works a basket
full of new CLE programs and speskers that you will read about in future columns. For example,
reserve October 18, 2002 for a hdf-day Social Security Seminar with nationdly recognized
Adminigrative Law Judge Kathleen McGraw. West Penn will adso be continuing its popular CLE
programs such as the FBA LearnAbout™ Luncheon Series (Open to All). Cdl Arnie Steinberg
(412/434-1190) for information and reservations.

Lunch _With A Federal Judge Series, for FBA members, continues. Cal Susan Santiago for
information and reservations (412/281-4900).

NEW FEBA SECTIONS. The FBA West Penn Chapter is in the process of exploring the establishing of
new Sections and expanding existing ones in such areas as Internationad Law, Bankruptcy, Alternate
Dispute Resolution, Socid Security, Non-Citizens Rights and Obligations, Labor Redtions, etc. If
you are interested in actively participaing or chairing any of these Sections, or have suggestions as to
other Sections that may be of vaue to the Western Pennsylvania Federd Bar, please contact President
Joe Perry at 412/281-4900.

Fxx

The purpose of Federally Speaking is to keep you abreast of what is
happening on the Federal scene All Western Pennsylvania CLE
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providers who have a program or programs that relate to Federal
practice are invited to advise us as early as possible, in order to
include mention of them in the Federal CLE Corkboard™. Please send
Federal CLE information, any comments and suggestions you may
have, and/or requests for Iinformation on the Federal Bar
Association to: Barry J. Lipson, Esq., FBA Third Circuit Vice President,
at the Law Firm of Weisman Goldman Bowen & Gross, 420 Grant
Building, Pittsburgh, Pennsylvania 15219-2266. (412/566-2520; FAX
412/566-1088; E-Mail blipson@wgbglaw.com). Federally Speaking
thanks LexisNexis for aiding in research.

Copyright® 2002 by the Federal Bar Association, Western

Pennsylvania Chapter.



