INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

MICHAEL L. MCcMULLEN, et al.,)
Plaintiffs,
V. CA 99-302 Erie
EUROPEAN ADOPTION

CONSULTANTS, INC., and
MARGARET COLE,

N N N N N N N N N NS

Defendants.

OPINION
COHILL, D.J.

Faintiffs Michad L. and Susan K. McMullen (“the McMullens’) dlege breach of
contract and related tort clams arising out of their adoption of a Russian child, Christopher
McMullen.  Christopher was adopted through defendant adoption agency European
Adoption Consultants, Inc. (“EAC”). The McMullensreside in Franklin, Pennsylvania EAC,
alicensad adoption agency, is an Ohio corporation with its principa place of busnessin North
Roydton, Ohio. Defendant Margaret Cole is the executive director, presdent, and a trustee of
EAC, and isaresdent of Ohio. This action was removed to federa court pursuant to 28
U.S.C. § 1446(d). We have diversity jurisdiction over the defendants under 18 U.S.C. §
1332, and our persond jurisdiction over EAC isnot in dispute.

Before the Court is Margaret Col€' s revised motion to dismiss the clams against her

The McMullens adopted a second Russian child, Julie McMullen, when they adopted Christopher. Julie's
adoption isnot afactor in thislitigation.



for lack of personal jurisdiction under Fed. R. Civ. P. 12(b)(2) (Doc. 41). We permitted a
period of limited jurisdictiond discovery, after which the plaintiffs filed a brief in oppostion to
defendant’ s motion and an gppendix of exhibits which includes the affidavit of Susan McMullen.
Cole hasfiled areply brief in support of her motion to dismiss.

Raintiffs have filed a motion requesting that, if we find that Cole is not subject to the
jurisdiction of this Court, we trandfer the clams againg her to the Northern Didtrict of Ohio,
pursuant to Fed. R. Civ. P. 1404(a) and 1406(a) (Doc. 45).

For the reasons set forth below, we find that we have persond jurisdiction over the
defendant, and will deny her mation to dismiss. Flaintiffs motion to transfer will be denied as
moot.

Background

The following facts, taken from the complaint, set the background for the question of
persond jurisdiction over Margaret Cole: the McMullens contacted EAC regarding their
internationa adoption program in July of 1992. Compl. a 1/ 12. During the pre-adoption
process, numerous documents were exchanged and tel ephone calls were made between the
McMullens and EAC and Cole. Compl. at 11 13-15, 19, 22, 24. On October 15, 1992,
Cole mailed a contract and other related documents to the McMullens at their home. Compl.
at 11 19, 46. The contract for the adoption stated that EAC would receive dl hedth and
biographica information, and would trandate these documents and provide them to the family.
Compl. at 911 20, 48. EAC agreed to review dl trandations. Compl. at 1 20, 48. On October

16, 1992, Cole teephoned the McMullens and told them that a Russian boy was available for



adoption. Compl. at 22. Coleinformed the McMullens that the boy had a cleft lip and
palate, but was hedlthy. Compl. a §22. Cole provided a photograph of the boy and assured
the McMullens that he was hedthy. Compl. a 126. Relying on Col€ s representations about
the boy’ s hedlth, the McMullens agreed to adopt the child. Compl. a 1123. The couple
traveled to Russia, where they adopted Christopher on October 29, 1992. Compl. at  31.
The adoption was subsequently affirmed and a Certificate of Adoption wasissued by the Clerk
of the Orphan’s Court of Venango County, Pennsylvania. Compl. at ] 32.

Christopher began experiencing excessve drooling and deeplessnessin the winter of
1998. Compl. at 1 34. When the McMullens had the boy’ s origind medicd records trandated
by an independent trandator, they learned that certain medica information had not been
disclosed. Compl. at 911 35-36. Christopher was diagnosed with Lennox-Gastaut Syndromein
May of 1998. Compl. at 1 37. Heismentally retarded, uses awalker to assst in ambulating,
requires digpers, and is unable to speak. Compl. at 1 38. His medica prognosisis poor, and
he will require inditutiondized living in the future. Compl. a 111 38-39.

Applicable Standard for Deter mining Personal Jurisdiction
A.

A federd court gtting in diversity may exercise persond jurisdiction over a non-resident
defendant to the extent permissible under the law of the forum state. Fed. R. Civ. P. 4(e);
Mdlon Bank (East) PSFS, Nat. Assnv. Farino, 960 F.2d 1217, 1221 (3d Cir. 1992). Under
Pennsylvania s long-arm gatute, we may assert persond jurisdiction over a non-resident

defendant for “[c]ausing harm or tortious injury in this Commonwedth by an act or omission



outsde this Commonwealth.” 42 PaC.SAA. § 5322 (a) (4). Thisiscommonly known asthe
datute’ s “tort out/harm in” provison. Courts may exercise persond jurisdiction over non-

resdent defendants “to the fullest extent dlowed under the Condtitution of the United States.”

42 Pa.C.S.A. 8§ 5322(b); Renner v. Lanard Toys Ltd., 33 F.3d 277, 279 (3d Cir. 1994). The
datute' s reach is coextendve with the Due Process Clause of the Fourteenth Amendment to the

United States Condtitution. Grand Entertainment Group, Ltd. v. Star Media Saes, 988 F.2d

476, 481 (3d Cir. 1993) (citing Time Share Vacation Club v. Atlantic Resorts, Ltd., 735 F.2d

61, 63 (3d Cir. 1984).
B.
Courts must resolve the question of persond jurisdiction “based on the circumstances

that the particular case presents.” Brooksv. Bacardi Rum Corp., 943 F.Supp. 559, 562

(E.D.Pa. 1996) (citing Burger King Corp. v. Rudzewicz, 471 U.S. 462, 485 (1985). Due

process, then, isan individudized inquiry. Mdlon Bank, 960 F.2d at 1224-25. Consistent
with the requirements of due process, we must ensure that a defendant is subjected to personal
jurisdiction only where her activities have been purposefully directed at resdents of the forum,
or otherwise availed hersdf of the privilege of conducting activitiesthere. Burger King, 471

U.S. at 472; Hanson v. Denckla, 357 U.S. 235, 253 (1958).

The due process inquiry turns on the defendant’ s contacts with the forum sate.
Persond jurisdiction may be either generd or specific, and both the qudity and quantity of the
necessary contacts differs according to which sort of jurisdiction gpplies. Genera persond

jurisdiction arises from a defendant’ s contacts with the forum that are unreated to the cause of
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action being litigated. Due process for generd persond jurisdiction requires a showing that the
defendant has had continuous and systematic contacts with the forum state. Helicopteros

Nacionales de Colombia, N.A. v. Hall, 466 U.S. 408, 412-13, 414 nn. 8 & 9 (1984). The

parties do not contend thet thereis any basis for generd jurisdiction in this case.

Specific juridiction exigts “when the plaintiff’s daim isrelated to or arises out of the
defendant’ s contacts with the forum.” Médlon Bank, 960 F.2d at 1221. Specific personal
jurisdiction comports with due process as long as the defendant has sufficient minimum contects
with the forum gate. The due process inquiry must focus on “the relationship among the

defendant, the forum, and the litigation.” Rush v. Savchuk, 444 U.S. 320, 327 (1980)

(quoting Shaffer v. Heitner, 433 U.S. 186 (1977)). It haslong been recognized that minimum

contacts exist where the defendant “ purposefully availsitsaf of the privilege of conducting
activities within the forum State, thus invoking the benefits and protections of itslaws” Hanson
v. Denckla, 357 U.S. a 253. Put another way, when a defendant’ s conduct is such that she
reasonably should have foreseen being haled into court in the forum, the necessary minimum

contacts have been shown. World Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297

(1980). Even asingle act can support specific jurisdiction, so long as it creates a“ substantial
connection” with the forum. Burger King, 471 U.S. at 476.
It isthe plaintiff’ s burden to demongtrate that the defendant has minimum contacts with

the forum. Time Share Vacation Club v. Atlantic Resorts, Ltd., 735 F.2d 61, 63 (3d Cir.

1984) (quoting Compagnie des Bauxites de Guineev. L’Union, 723 F.2d 357 (3d Cir.

1983)). To meet this burden, plaintiffs “must come forward with sufficient jurisdictiona facts by



affidavit, depositions or other competent evidence to establish the court’ s jurisdiction over the

defendant.” Nationa Precast Crypt Co. v. Dy-Core of Pennsylvania, Inc., 785 F.Supp. 1186,

1189 (W.D.Pa 1992). “[F]actud discrepancies created by affidavits are generaly resolved in

favor of the non-moving party.” Elbeco Inc. v. Edtrella de Plato, Corp., 989 F.Supp. 669, 674
n. 3 (E.D.Pa 1997).
C.
If adefendant has sufficient minimum contacts with the forum state, the court may
further consder “whether the assertion of persond jurisdiction would comport with ‘fair play

and substantid justice”” Burger King, 471 U.S. at 476 (quoting Internationa Shoev.

Washington, 326 U.S. 310, 320 (1945)). Although this determination is discretionary, courtsin
this arcuit “have generdly chosen to engage in this second tier of andyssin determining

questions of persond jurisdiction.” Pennzoil Prods. Co. v. Copdlli & Assoc., 149 F.3d 197,

201 (3d Cir. 1998). Factorsto be consdered include “the burden on the defendant, the forum
State sinterest in adjudicating the dioute, the plaintiff’ s interest in obtaining convenient and

effective rdidf, the interdtate judicid system’ sinterest in obtaining the most efficient resolution of
controverdes, and the shared interest of the severd States in furthering fundamenta substantive

socid policies” Burger King, 471 U.S. at 477 (quoting World-Wide Volkswagen, 444 U.S.

at 292).
At this paint it becomes the defendant’ s burden to * present a compdlling case that the
presence of some other condderations would render jurisdiction unreasonable.” Grand

Entertainment, 988 F.2d at 483 (quoting Burger King, 471 U.S. at 477).



Analysis
A.

The Pennsylvanialong-arm statute extends jurisdiction to a defendant causing harm or
tortious injury in the Commonwedth by an act or omission outsde the state. 42 PaC.SA. §
5322(a)(4). TheMcMullens complaint aleges breach of contract, aong with counts dleging
intentional misrepresentation and fraud with respect to Christopher’s medicd history, intentiond
nondisclosure of that medica history, negligent misrepresentation and negligent nondisclosure of
the same information, and intentiond infliction of emotiona distress. According to the
complaint, Ms. Col€' s dleged tortious conduct occurred outside of Pennsylvania, and that
conduct caused the dleged harm to the McMullens in the forum state, where they and their
children reside. We find that the complaint in this matter is encompassed by the statute.
Therefore, we may assert persond jurisdiction over this defendant as long as doing so will not
offend Col€' s condtitutiona right to due process.

B.

Before congdering whether Colé€ s contacts with the forum satisfy the minimum
contacts requirement for due process, we must address her assertion that any contacts she may
have had with Pennsylvaniawere made soldly in her corporate capacity. Cole argues that
under the “corporate shield” doctrine such contacts may not count toward the contacts
necessary for persond jurisdiction over her as an individud.

Paintiffs contend that Col€' s contacts with them were not made in her corporate

capacity because they were dedling directly with the defendant hersdlf. PIs” Br. at 19. This



one-on-one contact, however, is not the gppropriate jurisdictiond test, and plaintiffs have
presented no evidence that any of Col€' s activities were undertaken in her persond capacity. It
is clear to usthat she was acting as president and executive director of EAC in dl of her
contacts with Pennsylvania

Asagened rule, ‘[ijndividuds performing acts in a ate in their corporate capecity are
not subject to the persona jurisdiction of the courts for that state for those acts.” Elbeco, 989

F.Supp. a 676 (citing National Precast Crypt Co. v. Dy-Core of Pennsylvania, Inc., 785

F.Supp 1186, 1181 (M.D.Pa. 1992); Maeski v. DP Redlty Trust, 653 A.2d 54, 62 (Pa.

Commw. Ct. 1994).
However, many courts recognize an exception to this generd rule, and hold that a
“corporate agent may be held persondly ligble for torts committed in their corporate capacity.”

Elbeco, 989 F.Supp. at 676; Beistle Co. v. Party U.SA., Inc., 914 F.Supp. 92, 96 (M.D.Pa.

1996); Maeski, 653 A.2d at 63 (and cases cited therein).

Didtrict court decisonsin thisjurisdiction show a split of authority on this question, thus
enabling both sides here to cite to cases supporting their respective positions. The issue has not
been decided by the Court of Appeals for the Third Circuit.? Casesimposing the corporate
shield do o to protect officers and directors from being haed into court based solely upon their

gatus within a corporation. See, e.g. Smkins Corp. v. Gourmet Resources Int’l, 601 F.Supp.

Cole'sbrief acknowledges that courts have split on the corporate shield issue, but she emphasizes that
courts within the Western District of Pennsylvania have never supported plaintiffs’ position. Def.’sBr. at
11,14. We note only that the Court of Appeals has not decided the question and that district court
opinions are merely persuasive authority.



1136 (E.D. Pa.. 1985). Other courts, however, have balanced this concern with “the principle
that, in Pennsylvania, corporate officers and directors are ligble for the tortious acts the

corporation commits under their direction or with their participation.” Maeski, 653 A.2d at 63

(ating Al-Khazrgji v. St. Francis College, 784 F.2d 505 (3d Cir. 1986), aff'd 481 U.S. 604
(1987). Using a case-by-case approach to determine whether corporate contacts should be
consdered for persond jurisdiction over an officer, these courts andlyze the following factors:
(2) the officer’ srole in the corporate structure; (2) the qudity of the officer’s contacts, and (3)
the extent and nature of the officer’ s participation in the alleged tortious conduct. Elbeco, 989

F.Supp. a 676 (citing Maleski, 653 A.2d at 63); Moran v. Metropalitan Digrict Council of

Philadelphia, 640 F.Supp. 430 (E.D.Pa. 1986).

We conclude that the latter is the better-reasoned approach and will use it to determine
whether the corporate shied protects Cole as an individua from persond jurisdiction.
Applying the first prong of the test, Cole testified that she has been the president and executive
director of the agency, aswell asatrustee, snce EAC’sincorporation in 1992. Cole Dep.,
s’ App. a 20. The entire staff of the adoption agency reportsto her. Cole Dep., PIs” App.
a 31, 34. Itisclear that she occupiesthe mogt significant role in EAC' s corporate structure.

Turning to the nature and qudity of her contacts with the forum, the plaintiff has dleged
that Cole has the following contacts with Pennsylvania®

1 Cole placed numerous telephone calls to the McMullens at their residence or places of

Plaintiffs’ brief enumerates additional “contacts” which are not relevant to the question of our jurisdiction
over thisdefendant. PIs.” Br. at 26-27.



employment, in Pennsylvania, during the pre-adoption period. S. McMullen Aff. a 1
11, 13.

Cole mailed numerous documents to the McMullens in Pennsylvaniain connection with
thisadoption. S. McMullen Aff. at 16, 17.

Cole had mall or telephone contact with the Venango Family Services and Children's
Aid Society, located in Qil City, Pennsylvania, which conducted the “home study”
required by the Commonwedth of Pennsylvania of al potentia adoptive parents. S.
McMullen Aff. at 1 16; Pls” App. a 351. This study was performed in January and
February of 1992, prior to any contact between the McMullensand EAC. F.s App.
at 221. Cole personaly contacted Janet T. Schwabenbauer, M.A., who had
conducted the home study, and arranged to obtain acopy. S. McMullen Aff. a {9,
Pls” App. at 320-21.

Cole sent aletter to the United States Immigration & Naturdization Service (“INS’) in
Pittsburgh, Pennsylvania, requesting expedited approva of the McMullens' paperwork
S0 that they could travel to Russiafor an adoption. S. McMullen Aff. at §14; PIs’
App. at 218.

Cole sent aletter dated October 15, 1992, to the McMullens at their home, informing
them that EAC had received the documents necessary to compile their foreign dossier,
and enclosing certain other documents for their execution. An EAC contract and fee
schedule, signed by Margaret Cole, was one of these documents. Cole Dep. at 96-97,
S. McMullen Aff. at 117; PIs’ App. at 259, 260-262;

Cole telegphoned the plaintiffs a their home on October 16, 1992, and informed them
that Christopher was available for adoption in Russa. She advised them that the boy
was in good hedth except for acleft pdae. S. McMullen Aff. at 1 18.

Cole telephoned the McMullens at their home after they accepted Christopher,
directing them to meet her a a hotel near the Newark airport and instructing them to
bring certain amounts of money. S. McMullen Aff. at § 17.

Cole faxed a copy of Christopher’s photograph to Susan McMullen at the Meadville
Medica Center, Meadville, Pennsylvania, her place of employment. S. McMullen Aff.
a 121

Cole had post-adoption contact with the McMullens by mail and telephone, and invited

them to an EAC gathering in Ohio which was featured in the Ohio press. S. McMullen
Aff. at 129; PIs” App. at 399-400.
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10.  TheMcMullenswere EAC sfirg adoptive family in Pennsylvania  Following their
adoption, Cole participated in one of ten informationa seminars the corporation held in
the Commonwedth for families interested in foreign adoption. That seminar was held in
Pittsburgh on May 1, 1999. Cole Dep. PIs’ App. a 69-71.

We find that the nature and quadity of Col€ s corporate contacts with Pennsylvania
weigh in favor of usng them to assessindividud jurisdiction. Cole was persondly involved with
many aspects of Christopher’s adoption. She had numerous mail and phone contacts with the
McMullens, she facilitated the adoption by contacting a Pennsylvania socid services agency to
obtain the home study required under Pennsylvanialaw; she contacted the INS in Pittsburgh to
request expedited gpprova of the plaintiffs paperwork; she signed the contract on behaf of
EAC, and mailed it to the McMullens; she persondly contacted the family by telephoneto tell
them that Christopher was available for adoption; she alegedly made a misrepresentation about
his medica condition in thet telephone cdl; and she maintained contact with the family following
the adoption. These contacts convince us that the second part of the test for denying the
protection of the corporate shield is satisfied.

Applying the find prong of the andysis, we find that Cole directly participated in the
tortious conduct which is centrd to the lawsuit, when she dlegedly misrepresented
Christopher’ s medica condition to the McMullens. Cole dlegedly informed the McMullens
that Christopher was available for adoption in Russia, and advised them that the boy wasin

good hedlth except for acleft pdate. S. McMullen Aff. at 7 18.

Therefore, having evaluated the appropriate criteria, we conclude that, although al of

11



Margaret Col€ s contacts with the forum were made in her corporate capacity, sheis not
entitled to the protection of the corporate shield.
C.

We must now determine whether Col€ s contacts with Pennsylvania are sufficient
minimum contects for pecific jurisdiction.

Minimum contacts comport with due process as long as the plaintiff shows “some act
by which the defendant purposefully avail[ed] itsdlf of the privilege of conducting activities
within the forum gate” Burger King, 471 U.S. a 475. The purposeful availment requirement
assures that persond jurisdiction will result from the actions of the defendant hersdf. Id. It
“enaures that a defendant will not be hded into ajurisdiction solely as aresult of ‘random,’
‘fortuitous,” or ‘attenuated’ contacts, or of the ‘unilatera activity of another party or third
person.” 1d. (internd citations omitted).

Pantiffs contend that Col€ s activities relating to Christopher’ s adoption, including
meaking the telephone cdls into the forum, sending letters and documents into the forum,
contacting the Venango County agency, directly contacting the INS in Fittsburgh, mailing the
contract to the McMullens, telephoning the McMullens to offer Christopher for adoption and
assuring the plaintiffs thet he was in good hedth, and making subsequent telephone calsto the
family after the adoption, satisfies purposeful avallment inthiscase. IS’ Br. at 25-27.

Cole inggsthat the plaintiffs have not shown purposeful avallment for severd reasons.
She firgt argues that the plaintiffs themsealves initiated the rel ationship with the adoption agency.

Certanly, it is undisputed that the McMullens first contacted EAC about adopting aforeign

12



child. Compl. a §12. Thisfact, however, isnot dispodtive. Carteret, 954 F.2d at 150;

Reliance Sted, 675 F.2d at 589; Travelers Indemnity Co. v. TEC America, Inc., 909 F.Supp.

249 (M.D.Pa 1995). The record shows that mail and tel ephone contact flowed in both
directions. Once the McMullens contacted the defendant about international adoption, Cole
responded with information, necessary forms, fee schedules, letters and phone calsto agencies
in Pennsylvania, a contract for adoption, and, ultimately, with a specific child. Defendant’s
argument that these are merely random, fortuitous, or attenuated contacts, or that this shows
nothing but unilaterd activity by the McMullens, isbdied by the facts of this case.

Cole further contends that there was no purposeful availlment because she never
entered Pennsylvaniain connection with this adoption. The only evidence plaintiffs have
produced on this question shows that Cole presented an EAC seminar in Pittsburgh on May 1,
1999, after Christopher’ s adoption but before the complaint in this action wasfiled. Cole
Dep., PIs.” App. at 69-71.

The fact that a defendant has not been physicdly present in the forum, however, isnot
determinative. “Jurisdiction in these circumstances may not be avoided merdly because the
defendant did not physically enter the forum State.” Burger King, 471 U.S. at 476 (emphasis
inorigind). Asthe Third Circuit has emphasized, in Burger King, the Supreme Court “deemed

the physical presence test outmoded.” North Penn Gasv. Corning Natural Gas, 897 F.2d

687,691 (3d Cir. 1990). Seealso IMO Indudtries, Inc. v. Kiekert Ag., 155 F.3d 254, 259

(3d Cir. 1998) (physicd presence within the forum is not required); Grand Entertainment, 988

F.2d at 482 (due process does not require a defendant’ s physical presence in the forum before

13



persond jurisdiction is exercised); Médlon Bank, 960 F.2d at 1225 (when a defendant has
received the benefits and protection of the forum'’s laws by engaging in business activities with a
forum resident, the courts have consistently rgjected the notion that an absence of physical
contacts can defeat persond jurisdiction there’). Col€ s assertion that we may not extend
persond jurisdiction over her because she never entered Pennsylvaniain connection with this
adoption is ssimply not supported by the law.

Findly, Cole argues that mail and telephone contacts aone are not sufficient to support

persond jurisdiction. This argument, too, must dso fail. Cole cites Lynch v. New Jersey

Automobile Full Insurance Underwriting Associdion, 762 F.Supp. 101 (E.D.Pa. 1991), for this

propogtion. While Lynch does indeed hold that “[t]he placing of telephone cdls or the sending
of lettersinto the forum by aparty to a contract is not sufficient” for the minimum contacts
andyds, the facts upon which this decision was based are highly distinguishable from the instant
case. The plantiff in Lynch purchased automobile insurance from the defendant, known as the
“JUA”, which was a public entity created by the New Jersey legidature to provide insurance to
New Jersey resdents. When he bought the insurance, Lynch was aresident of New Jersey.
Hewas involved in an accident in Pennsylvania, filed acdam, and subsequently moved to the
Commonwedth. The cdls and letters upon which the plaintiff argued that persond jurisdiction
over the JUA was proper were |etters from the insurer mailed to his new address advising him
that his policy was void, and letters from the insurer to his hedth care providers. The didtrict
court concluded that these contacts comprised an insufficient basis for jurisdiction. In the first

place, the plaintiff had unilateraly relocated to Pennsylvania. (“ Defendant could not have
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reasonably expected that it could be haled into court in Pennsylvania by communicating with an
aleged insured who had relocated there following the accident which was the subject of the
communication.”) 1d. at 104. In addition, the fact that the defendant was a legidatively-created
entity was deemed sgnificant. (“Pennsylvania courts routingly have refused to exercise
jurisdiction over the JUA.”) 1d. at 103.

The affidavits in the case before us show that the McMullens' conduct was not
unilaterd, and that Cole hersdf had sgnificant contacts with Pennsylvaniawhile she was
facilitating Christopher’s adoption.

The Lynch court cited Baron & Company. Inc. v. Bank of New Jersay, 497 F.Supp.

534 (E.D. Pa. 1980), to support its holding, a case upon which Coledso relies. Wefind
Baron amilarly ingppodite. The plaintiff in that case was a Pennsylvania corporation which
consulted in mergers, acquidtions, and financing of other corporations and businesses. It filed
an action to recover afinder’s fee after the sdle of a property for which defendant bank, located
in New Jersey, was atrustee. The court held that plaintiff’s conduct, which conssted of phone
cdls and documents mailed to the bank in New Jersey, was “cdearly unilaterd activity” and
could not be the basis for persond jurisdiction. 1d. at 537. (Defendant is not subjected to
jurisdiction in Pennsylvania * unless the defendant has done something to manifest its affiliation
with thisforum.”) Id. a 537. Again, we emphasize that the case before usis not one where the
plantiffs conduct was merdy unilaterd.

Lynch and Baron are also distinguishable because they present straightforward breach

of contract clams. There are no alegationsin those cases that the defendant’ s breach was a
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result of tortious conduct on the part of any defendant, or that the plaintiffs acted in reliance on
defendant’ s misrepresentations. We further note that Baron was decided well before the
Supreme Court’ sdecison in Burger King. In that opinion, the Court emphasizedthat “. . . it is
an inescapable fact of modern commercid life that a substantial amount of businessis
transacted solely by mail and wire communications across state lines, thus obviating a need for
physica presence within a State in which businessis conducted.” Burger King, 471 U.S. at
476. We read thisto suggest that, under some facts, |etters and phone calls between the
parties may be a satisfactory basis for the assertion of persond jurisdiction over a non-resident
defendant.

We find that Cole engaged in business with resdents of the Commonwedth when she
offered aforeign child to adoptive parents in Pennsylvania, facilitated that adoption process
through numerous phone cdls and letters, contacted a Pennsylvania socid services agency to
obtain acopy of the home study that had been conducted in accordance with Pennsylvania law,
and contacted the INS office in Pittsburgh to request expedited approva of the plaintiffs
paperwork.* We find that by these actions Cole purposefully availed hersdlf of the privilege of
doing business in the Commonwedlth, and therefore should not be surprised to be hded into

court here.

Therecord also shows that Cole has continued to avail herself of the privilege of doing businessin the
forum. Although the McMullen adoptions were EAC’ sfirst in Pennsylvania, others have followed. Cole
Dep. PIs.” App. at 144-48. Cole personally participated in an EAC seminar for potential adoptive parents
held in Pittsburgh on May 1, 1999. Cole Dep. PIs.” App. at 69-71. Our decision, however, rests upon Col€e's
contacts with the forum in connection with the adoption of Christopher McMullen. These contacts are
more than sufficient to support the exercise of personal jurisdiction.

16



D.
We conclude that the plaintiffs have established that Cole has sufficient minimum
contacts with Pennsylvaniato support our assertion of persona jurisdiction over her asan
individud. lit remainsfor usto determine whether this jurisdiction comports with fair play and

subgtantid justice under the factors enumerated in Burger King and World Wide Volkswagen.

These include “the burden on the defendant, the forum State' s interest in adjudicating the
disoute, the plaintiff’ sinterest in obtaining convenient and effective rdief, the interstate judicia
sysem’sinterest in obtaining the mogt efficient resolution of controversies, and the shared
interest of the severd Statesin furthering fundamenta substantive socid policies” Burger King,

471 U.S. a 477 (quoting World-Wide Volkswagen, 444 U.S. a 292). Thisdetermination is

made at the Court’ s discretion. Pennzail, 149 F.3d at 201.

Addressng this point, Cole s brief inggtsthat “[o]nce again, Plaintiffs have smply faled
to carry their burden. ” Def.’ s Br. a 15. However, it iswell settled that plaintiffs have no such
burden. At thisstagein the jurisdictiond inquiry it becomes the defendant’ s burden to * present
acompelling case that the presence of some other congderations would render jurisdiction

unreasonable.” Grand Entertainment 988 F.2d at 483 (quoting Burger King, 471 U.S. at 477).

Cole has not met this heavy burden.  After arguing that none of the factors favor the
plaintiffs, she concludesthat “[i]t is Smply unreasonable to assert persond jurisdiction over an
individua for corporate activity, which activity, even if arguendo it had occurred, occurred

outsde of Pennsylvania” Def.’s Reply Br. & 18.
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Wefind that the burden of defending this action in the Western Didtrict of Pennsylvania
isdight, and thet the plaintiffs have aggnificant interest in pursuing their dams where they
reside with Christopher, whose adoption is at the heart of thislawsuit. In addition, Cole
purposefully placed a child with adoptive parents in the Commonwed th, which has a strong
interest in protecting her citizens from the kind of conduct aleged in the complaint. The
defendant has not argued that any other state has a stronger interest in this litigation.
Accordingly, we hold that it does not offend traditional notions of fair play and substantia
judtice to require that she defend this action in Pennsylvania

Conclusion

Since the plaintiffs have shown that Cole has sufficient minimum contacts with
Pennsylvania, and the defendant has failed to meet her burden as to the reasonableness prong
of the due process analysis, we find that the exercise of persond jurisdiction over defendant
Margaret Cole, under the circumstances presented by this case, satisfies the requirements of
due process. Therefore, defendant’ s revised motion to dismiss (Doc. 41) shall be DENIED.
Paintiffs motion to transfer (Doc. 45) shdl be denied as moot.

An appropriate Order follows.

Date Maurice B. Cohill, J.
Senior United States Didrict Judge

CC: Counsd of Record
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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

MICHAEL L. MCcMULLEN, et al.,)

Plaintiffs,

V. CA 99-302 Erie
EUROPEAN ADOPTION
CONSULTANTS, INC., and
MARGARET COLE,

Defendants.

SN N N N N N N N N N

ORDER
AND NOW, to-wit, this day of January, 2001, for the reasons set forth in
the accompanying Opinion, it is hereby ORDERED, ADJUDGED, and DECREED that
defendant Margaret Col€e' s revised motion to dismiss for lack of persona jurisdiction under
Fed. R. Civ. P. 12(b)(2) (Doc. 41) be and hereby is DENIED.
IT ISFURTHER ORDERED THAT plaintiffs motion to transfer (Doc. 45) be and

hereby isDENIED ASMOOT.

Maurice B. Cohill, J.
Senior United States Didrict Judge

CC: Counsd of record



