INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

ANTONIETTE BARBUTO and )
GEORGE GEREGACH, )
)
Plaintiffs, )
)
V. ) Civil Action No. 00-2531
)
)
MEDICINE SHOPPE INTERNATIONAL, )
INC., )
)
Defendant. )
OPINION
COHILL, D.J.

Before the Court isthe Motion to Dismiss Pursuant to Rules 12(b)(3) and 12(b)(6) and
28 U.S.C. § 1406(a) or, in the Alternative, Motion to Transfer Pursuant to 28 U.S.C. §
1406(a) or 28 U.S.C. § 1404(a) (Doc. 6), filed by defendant Medicine Shoppe Internationd,
Inc. (“MS”). Paintiffs havefiled abrief in oppostion (Doc. 9), to which MSl hasfiled areply
(Doc. 10) and plaintiffs a surreply which raised, inter alia, the question of whether we have
subject matter jurisdiction over this matter (Doc. 11). Plaintiffs have dso filed a Stipulation
Regarding Rdlief Sought (Doc. 14). We permitted the defendants to file a supplementary brief
on the jurisdictiona issue (Doc. 13).

Having fully consdered the parties submissions, we find that we have subject matter
jurisdiction; for the reasons set forth below, we will deny defendant’ s motion insofar asit seeks
to dismissthis action, but will grant its motion to transfer, and will order thet the case be

transferred to the United States District Court for the Eastern Didtrict of Missouri.



Background

Paintiffs Antoniette Barbuto and George Geregach are licensed pharmacists. Compl.
a 111 In 1989, they entered into alicensing agreement (“the Agreement”) with defendant
MS to operate a pharmacy in Aliquippa, Beaver County, Pennsylvania as a Medicine Shoppe
Pharmacy (“the Pharmacy”). Compl. at 1 16.

The Agreement provides that the plaintiffs may operate a pharmacy, under the
Medicine Shoppe name, in aterritory which is defined as al of Center Township and Hopewdll
Township, Beaver County, and a portion of the Borough of Aliquippa (the Territory”). Compl.
a 118. Under the Agreement, plaintiffs pay MSl a continuing license fee equd to a set
percentage of the gross revenues collected during the preceding month at the Pharmacy.
Compl. at 1 19.

The parties may terminate the Agreement for cause or without cause. Compl. at 1 23.
They dlegethat “[a]s aresult of dramatic changes in the reimbursement strategy for health care,
including prescription drugs, the parties cannot continue to operate under the structure
contained in the License Agreement.” Compl. a §22. Pantiffs have informed MSl that they
intend to terminate the Agreement for cause, and operate the Pharmacy as an independent
pharmacy. Compl. at 1 23.

The Agreement includes a covenant not to compete. Plaintiffs assert that the non-
competition provison is unenforcesble, whether they terminate for cause or without cause.
Compl. at 11 26, 29.

Faintiffs filed this action in the Court of Common Pleas of Beaver County,



Pennsylvania, at Case No. 12094-2000, on December 5, 2000. Count | of the complaint
seeks a declaratory judgment as to the parties’ rights and duties under the Agreement. Count
[I asks the Court to enjoin enforcement of the non-competition provison of the Agreement.

Defendant promptly filed a notice of removad to the United States Digtrict Court for the
Western Didtrict of Pennsylvania under 28 U.S.C. 88 1332, 1441, and 1446. It now seeksto
have this action dismissed for improper venue or transferred to the Eastern Digtrict of Missouri
under the Agreement’ s forum sdlection clause.

Jurisdiction

Pantiffs have questioned our subject matter jurisdiction over this case. Defendant
asserts that origind jurisdiction liesin this Court under 28 U.S.C. 1332 (a), the federd diversity
datute, which provides for origind jurisdiction in the digtrict courts of dl actions where there is
complete diversity of citizenship between the parties and where the matter in controversy
exceeds the sum of $75,000. The diversity of citizenship requirement is clearly met. Plaintiffs
are citizens of Pennsylvania. Compl. at 18, 9. Defendant MSl is a corporation organized and
exiging under the laws of the State of Delaware, with its principa place of businessin Missouri.
Compl. at 1 10.

Paintiffs contend, however, that MSl has not sufficiently established that the amount in
controversy in this matter exceeds $75,000. Plaintiffs argument isthat snce MSl’s position
regarding the amount is premised only upon plaintiffs request that the Agreement between the
parties be terminated for cause, and that issue has been put before an arbitrator, the only relief

sought by the plaintiffsis: (1) a declaration that a non-competition provision contained in an



Agreement entered into between plaintiffsand MSl isinvaid and unenforcegble; (2) an
injunction againg MS from attempting to enforce the clause and to declare that they are
entitled to operate a pharmacy within a defined territory; and (3) a declaration that plaintiffs are
entitled to operate a pharmacy within a defined territory. These remaining grounds for relief,
plaintiffs argue, do not support the requisite amount in controversy.

Wergect the plaintiffs argument. The law is clear that a court considering the amount
in controversy for purposes of diversity jurisdiction is limited to areview of the alegations
contained in the plaintiff’ s complaint, regardiess of whether the plaintiff’ s demands change after
remova such that the amount in controversy no longer exceeds $75,000. Angusv. Shiley,
Inc., 989 F.2d 142, 145 (3d Cir. 1993). “Where diverdty exists at the time the caseisfiled, it
is not affected by the dismissal of one of the clams, even though the amount recoverable on the
remaning clam islessthan [$75,000].” Lindsey v. Zeccola & Sons, Inc., 26 F.3d 1236,
1244 n. 10 (3d Cir. 1994). Plaintiffs complaint seeks, inter alia, a declaration that the
Agreement entered into by the parties has been terminated for cause, a declaration that would
dlow plaintiffs to cease paying MSl licenaing fees in excess of $75,000 for the next eight years.
Even if this question has been referred to arbitration and may ultimately drop from the case
before the Court, the amount in controversy would be satisfied by the dlegationsin the
complaint asfiled.

Furthermore, “[i]n injunctive actions, it is settled that the amount in controversy is
measured by the value of the right sought to be protected by the equitablerdief.” Inre

Corestates Antitrust Litigation, 39 F.3d 61, 65 (3d Cir. 1994). The Court of Appealsfor
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the Third Circuit has explained that “it is the value to the plaintiff to conduct his business or
persond affairs free from the activity sought to be enjoined that is the yardstick for measuring
the amount in controversy.” |d. a 65. Barbuto and Geregach here seek an injunction
prohibiting MSl from enforcing the non-compete provison, which would permit plantiffsto
convert their Medicine Shoppe pharmacy to an independently operated establishment and to
profit thereby. Accordingly, we find that the requisite amount in controversy has been
aufficiently pled in plaintiffs complaint to satisfy the amount in controversy requirement of 28
U.S.C. § 1332, and that we have subject matter jurisdiction over this action.
Applicable Legal Standards

Federd Rule of Civil Procedure 12(b)(3) authorizes a didtrict court to dismiss an action
for improper venue. Under 28 U.S.C. § 1406(a), “[t]he district court of adigtrict in which is
filed a case laying venue in the wrong divisgon or digtrict shal dismiss, or if it bein the interest of
judtice, transfer such caseto any didtrict or division in which it could have been brought.”
Pursuant to 28 U.S.C. § 1404(a), “[f]or the convenience of the parties and witnesses, in the
interest of judtice, adigtrict court may transfer any civil action to any other digtrict or division
where it might have been brought.”

Analysis

Defendant moves to dismiss for improper venue pursuant to Fed.R.Civ.P. 12(b)(3) and
28 U.S.C. §1406(a). Thebassfor MSI’s motion is that the Agreement contains aforum
selection clause that requires any dispute about the non-competition clause contained in the

Agreement to be litigated in the state or federd court systems of St. Louis, Missouri.



Therefore, it isMSI’ s position that this Court is not a proper venue, and the action should be
heard in the United States Didtrict Court for the Eastern Digtrict of Missouri.

MSl dso urges dismissal under Fed.R.Civ.P. 12(b)(6), arguing that plaintiffsfall to
date a claim upon which relief can be granted because of the parties contractua agreement to
litigate in Missouri.

In the aternative, defendant’s motion asks that we transfer this action to the United
States Didtrict Court for the Eastern Digtrict of Missouri under 28 U.S.C. § 1406(a) or 28
U.S.C. § 1404(a), for consolidation with Medicine Shoppe International, Inc. v. Barbuto
and Geregach, Case No. 4:00CV002043. M Sl contends that transfer is appropriate because
the parties agreed to litigate dl disputesin the courts of Missouri.

In response, plaintiffs assert that the forum selection clause contained in the Agreement
isunfair and unreasonable, and thusit is not enforceable and this Court is the proper venue for
thisaction.

Since our determination of whether to dismiss or to trandfer this action depends upon
whether the forum selection clause in the Agreement is enforcesble, we turn firg to that
question.

Forum Selection Clause

Section 14(1) of the Agreement provides as follows:

FORUM AND VENUE. We, you and your owners hereby
agree that any action for apreliminary injunction, to compel
arbitration, or to enforce an arbitrator’ s award shdl be brought

only in the Federa Digtrict Court of the Eastern Didrict of
Missouri, unless such court shdl lack jurisdiction, in which case,




such action shal be brought only in the state courtsin St. Louis
County, Missouri; . ... Any other cause of action which is not
required to be arbitrated pursuant hereto . . . shal be brought
only in the state or federd courts of generd jurisdictionin S.
Louis, Missouri, and we, and our &ffiliates, officers, directors,
shareholders and employees, you and your owners hereby
irrevocably consent to the jurisdiction of such courts and
hereby waive any objection to the jurisdiction or venue or [Sic]
such courts.

License Agreement at 33, 1.

Under the Agreement, a dispute with respect to the Agreement’ s non-competition
clauseis not subject to arbitration. License Agreement at 32, 1 G.

Initidly, we note that despite the plaintiffs ingstence that state law governs our analyss
of the forum selection clausg, it isclear that it does not. “[I]n federd court, the effect to be
given acontractua forum selection clause in diversity casesis determined by federd not Sate
law.” Jumara v. State Farm Insurance Co., 55 F.3d 873, 877 (3d Cir. 1995). Thisis
because “ [questions of venue and enforcement of forum sdection clauses are essentidly
procedura, rather than substantive, in nature’.” 1d., (citing Jonesv. Weibrecht, 901 F.2d 17,
19 (2d Cir. 1991)).

In Foster v. Chesapeake Insurance Company, Ltd., 933 F.2d 1207 (3d Cir. 1991),
the Court of Appealsfor the Third Circuit explained the test to be applied in determining
whether to enforce aforum selection clause:

[i]n The Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 92 S.Ct.
1907, the Supreme Court held that forum selection clauses are “prima
facie vaid and should be enforced unless enforcement is shown by the

ressting party to be ‘unreasonable’ under the circumstances.” 1d. at 10,
92 S.Ct. At 1913. A forum sdlection clauseis “unreasonable’” where



the [party] can make a*“strong showing,” Id. at 18, 92 S.Ct. at 1917,
either tha the forum sdlected is* so gravely difficult and inconvenient
that he will for al practica purposes be deprived of hisday in court,”
Id. at 18, 92 S.Ct. at 1917, or that the clause was procured through
“fraud or overreaching,” Id. at 15, 92 S.Ct. at 1916.

Foster, 933 F.2d at 1219.

There are no dlegations that the forum sdlection clause at issue here was the product of
fraud or overreaching.

Paintiffs argue that the clause is unenforceable because it is part of a non-negotiated
contract of adhesion. s’ Br. a 12. They explain that “ Defendant required that Plaintiffs
execute their sandard, form license agreement and would not negotiate any of itsterms.
Moreover the forum sdlection clause was never discussed or reviewed, |et done negotiated,
and Barbuto and Geregach were not represented by counsdl.” 1d.

None of these circumstances make enforcement of the clause unreasonable. To begin
with, “[a] party cannot contest the vdidity of aforum sdection clause by questioning the
enforcesbility of the entire contract. . . [but] must show that the clause itsdlf was the product of
fraud or coercion.” Dentsply International, Inc. v. Benton, 965 F.Supp. 574, 577 (M.D.Pa.
1997)(citing Corinthian Media, Inc. v. Yelsey, 1992 WL 47546 (S.D.N.Y .1992)); Scherk v.
Alberto-Culver Co., 417 U.S. 506, 519 n. 14 (1974)). Furthermore, “[t]hat there may not
have been actua negotiations over the clause does not affect itsvdidity.” Foster, 922 F.2d at
1219 (citing Carnival Cruise Lines, Inc. v. Shute 499 U.S. 585, 593 (1991)).

And, dthough plaintiffs complain that they are merely individuas and were not

represented by counsd, they were hardly in the position of powerless employees forced to Sign



the contract in order to continue their employment. Courts generdly enforce aforum sdection
clause in the employment context where the contract was executed “while the employee till
had a choice to enter into the employment relationship.” Behavioral Health Industry News,
Inc. v. Lutz 24 F.Supp.2d 401, 402-03 (M.D.Pa. 1998) (quoting Dentsply International,
Inc. v. Benton, 965 F.Supp. 574, 578 (M.D.Pa.. 1997)); Spradlin v. Lear Segler
Management Services Co., Inc., 926 F.2d 865 (9" Cir. 1991) (and cases cited therein).
Barbuto and Geregach chose to enter alicenaing arrangement with MSI. - Although this may be
aform contract, the plaintiffs were under no pressureto sgnit. Both had worked together as
pharmacists before the contract with MS, and they chose MSI over any other business
arrangements they might have made. Indeed, they are sufficiently sophisticated busnesspeople
that they intend to operate their own pharmacy, a plan which gave rise to this litigation.
Haintiffs have pointed to nothing in the Agreement itsdf or the circumstances surrounding the
contract to open and operate the Pharmacy, which would lead us to conclude that they were
forced to Sgn the contract in order to maintain their employment.

Additiondly, plaintiffs argue that the forum sdection clause is unreasonable because
having to litigate in Missouri would effectively deprive them of their day in court. The United
States Supreme Court clearly regjected thisargument in Carnival Cruise Lines, when it found
that “Horidais not a‘remote dien forum’™ for respondents who were resdents of the State of
Washington. 499 U.S. a 5% (citing The Bremen, 407 U.S. at 17). Paintiffs argument that
they “do not possess sufficient resources to litigate this matter in Missouri” and that they cannot

afford the time away from their business (Pls.” Br. at 12-13) smply does not rise to the strong



showing necessary to demondrate that Missouri is*so gravely difficult and incovenient that
[they] will for al practica purposes be deprived of [their] day in court.” The Bremen, 407
U.S. at 18.

Accordingly, we find that Barbuto and Geregach have failed to overcome the

presumption thet the forum sdection dauseisvaid.
Venue

Having determined that the forum sdection clause in the Agreement between plaintiffs
Barbuto and Geregach and defendant M Sl is vaid and enforcesble, we must now decide
where this case will proceed.

Venue questions in federal court are governed either by 28 U.S.C. § 1404(a) or 28
U.S.C. 81406 (a). Asthe Third Circuit has explained, “[s]ection 1404 provides for the
transfer of a case where both the origina and requested venue are proper.  Section 1406, on
the other hand, applies where the origind venue isimproper and provides for ether transfer or
dismissd of the case” Jumara, 55 F.3d at 878. MSl has moved for dismissal under §
1406(a), or for transfer under either statutory provision.

It is clear to usthat Section 1406 is inapplicable here because the origind venue, being
the Western Didrict of Pennsylvania, is proper. Under the federd venue Statute, an action
based upon diversity of citizenship may be properly filed “in ajudicid digtrict inwhich a
subgtantid part of the events or omissions giving rise to the claim occurred, or a subgtantiad part
of property that is the subject of the action isStuated.” 28 U.S.C. § 1391 (a)(2). Thisdidtrict

is where the plaintiffs reside, where the subject matter of the dispute is located, and where both
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parties transact business. We rgject defendant’ s argument that the origind venue isimproper
because the forum sdection clause specifies litigation elsewhere. Thisis not the gpplicable legd
standard. Our Court of Appedls has clearly stated that “where venue would be proper in the
initid forum court, provided no forum sdection clause covered the subject matter of the lawsit,
it isinappropriate to dismiss pursuant to 28 U.S.C. 8 1406.” Salovaara v. Jackson Nat’| Life
Ins. Co., 246 F.3d 289, 298 (3d Cir. 2001) (citing Jumara, 55 F.3d at 878-79). Since
venue is proper in this Court, defendant’s motion will be denied insofar as it seeks dismissd or
transfer under Section 1406 or Rule 12(b)(3).

Section 1404 (a) permits a case to be transferred to another federa district court. We
recognize that “a12(b)(6) dismissd is apermissble means of enforcing aforum sdection
clause that alows suit to befiled in another federd forum.” Salovaara, 246 F.3d at 298 (citing
Crescent Int’l Inc. v. Avatar Communities, Inc., 857 F.2d 943 (3d Cir. 1988)). However,
“asagenera matter, it makes better sense, when venue is proper but the parties have agreed
upon a not-unreasonable forum salection clause that points to another federa venue, to transfer
rather than dismiss. And if adefendant moves under 81404(a), transfer, of course, isthe
proper vehicle (assuming the reasonableness of the forum sdection clause).” Salovaara, 246
F.3d at 299.

Since the Agreement here includes avalid and enforceable forum sdection clause which
specifies afedera forum which would have jurisdiction over this méatter, we decline to dismiss
this action under Fed.R.Civ.P. 12(b)(6) or Section 1406(a) but will consider whether venuein

this matter should be transferred to the Eastern Digtrict of Missouri.
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The dtatute gives this Court the discretion to transfer venue as follows:
For the convenience of parties and witnesses, in the interest of
judtice, adidrict court may transfer any civil action to any other
digtrict or divison where it might have been brought.
28 U.S.C. § 1404(a).

In considering amotion to transfer under § 1404(a), courts must consider the three
gatutory factors: the convenience of the parties, the convenience of witnesses, and the interests
of jugtice. In addition, courts have weighed the plaintiff’s origind choice of forum, the location
of books and records, the enforceability of the judgment, and any other practical considerations
that could affect thetrid. Jumara, 55 F.3d at 879-80.

We begin our andyss with the rdaive convenience of litigating in each forum. Plaintiffs
assart that they would effectively be denied their day in court because the St. Louis forum
would cause financid and business hardship. We recognize that litigating this action in Missouri
would be less convenient for the plaintiffs than keeping it here in the Western Didtrict of
Pennsylvania. However, the plaintiffs have not presented evidence of any such difficulty beyond
the conclusory statement that hardship exists. The United States Supreme Court has made it
clear that a plaintiff’ s financid hardship doneis not digpostive in determining questions of
venue. Carnival Cruise Lines, 499 U.S. at 594. Furthermore, the defendant would be
smilarly inconvenienced by continuing the litigation in Pennsylvania. This factor does not tip the
balance toward either party.

Asto the convenience to witnesses, this, too, isadraw. Plaintiffs assert that

Pennsylvaniais more convenient for its potentia third-party witnesses, while MSl arguesthet all
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of its expected withesses reside and work in the &. Louis area.

Faintiffs argue that the interests of justice favor keegping the action in Pennsylvania,
since the issuesraised by the non-compete clause in the Agreement are of loca concern. We
note, however, that arbitration of most of the issuesin thisaction is pending in . Louis, and
that transfer would permit this case to be consolidated with that action. It does not appear to
usthat the interests of justice would be ill-served if we transfer this lawsuit to the Eastern
Didtrict of Missouri.

Turning to other factors, MSl arguesthat dl of the records pertaining to the relaionship
between the patiesarein MS’s officein &. Louis. Plaintiffs, on the other hand, state that their
records are here in Pennsylvania. Simple logic suggests that each of these assertionsislikely to
be so, and we cannot say that either venue is more reasonable than the other as to records.

Nor are we persuaded that afedera judge sitting in either Pennsylvania or Missouri can better
interpret Missouri law.

Findly, we turn to the weight to be given to the plaintiffs choice of forum, which brings
us back to the forum sdection clause. We have determined that this clause, in which the parties
agreed to litigate dl disputesin the federd district court of the Eastern Didtrict of Missouri or, if
that court lacks jurisdiction, in the state courtsin St. Louis County, Missouri, isvaid and
enforceable. Although plaintiffs argue strenuoudy thet there is a strong presumption in favor of
their choice of forum, thisis not an accurate statement of the law in this case. Since we have
found the forum selection clause to be valid and enforceable, “ plaintiffs bear the burden of

demondtrating why they should not be bound by their contractua choice of forum.” Jumara,
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55 F.3d a 880. “Although the parties agreement as to the most proper forum should not
receive digpogitive weight, it is entitled to substantial congderation.” 1d. (internd citations
omitted). In this case, we find that transfer to the Eastern Didrict of Missouri, where the parties
agreed to litigate dl dams arising out of the license agreement, is appropriate, and we will grant
defendant’ s motion to that effect.
Conclusion

For the reasons set forth above, we will deny defendant’s motion insofar asit seeksto
dismissthisaction, and will GRANT its motion to transfer venue (Doc. 6), and will order that
the case be transferred to the United States Didtrict Court for the Eastern Didtrict of Missouri.

An appropriate Order follows.

October 4, 2001
Date Maurice B. Cohill, Jr.
Senior United States Digtrict Judge

CC: Counsd of record
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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

ANTONIETTE BARBUTO and

GEORGE GEREGACH,

Plaintiffs,

Civil Action No. 00-2531

MEDICINE SHOPPE INTERNATIONAL,
INC.,

N N N N N N N N N N N N

Defendant.
ORDER

AND NOW, to-wit, this__4" day of October, 2001, for the reasons set forth in
the accompanying Opinion, IT ISHEREBY ORDERED THAT the “Mation to Dismiss
Pursuant to Rules 12(b)(3) and 12(b)(6) and 28 U.S.C. § 1406(a) or, in the aternative,
Motion to Transfer pursuant to 28 U.S.C. § 1406(a) or 28 U.S.C. § 1404(a)” (Doc. 6), filed
by defendant M edicine Shoppe Internationa, Inc., be and hereby is GRANTED IN PART
AND DENIED IN PART asfollows:

Said mation (Doc. 6) is DENIED insofar asit seeksadismissa of thisaction, or a
transfer of venue under 28 U.S.C. § 1406(a).

Said mation (Doc. 6) is GRANTED insofar as it seeks atransfer of venue under 28
U.S.C. §1404(a). The Clerk of Court be and hereby is directed to transfer this matter to the
United States Didtrict Court for the Eastern Didtrict of Missouri forthwith.

Maurice B. Cohill, Jr.
Senior United States Didtrict Judge

CC: Counsdl of record



