IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

MARK B. ARONSON and
SHILESH CHATURVEDI,

Plaintiffs,

V. Civil Action No. 99-242

N N N N N N N N

CAPITAL ONE FINANCIAL
CORPORATION, individually and )
doing businessas CAPITAL ONE,
CAPITAL ONE, F.SB., also known

as CAPITAL ONE BANK, also known as
CAPITAL ONE, and CAPITAL ONE
BANK also known as CAPITAL ONE,

N N N N N N N

Defendants.

MEMORANDUM OPINION and ORDER

Presently before the court for disposition are defendants Motion to Dismiss (Doc. No. 2);
Motion to Strike Portions of Plaintiffs Affidavits (Doc. No. 8); and Mation to Compel Payment of
Costs Pursuant to Federa Rule of Civil Procedure 41(d) (Doc. No. 16). In addition, plaintiffs
Shilesh Chaturvedi and Mark B. Aronson have each filed aMotion for Leave to Supplement His

Affidavit and to File Further Affidavitsin Oppaosition to Motion to Dismiss (Doc. Nos. 11 & 12).



|. Defendants Moation to Strike Portions of Plaintiffs Affidavits

Wefirg address defendants motion to strike portions of plaintiffs affidavits that are not in
conformity with Federal Rule of Civil Procedure 56(€). Defendants dlege that numerous portions of
the affidavits are not based on persond knowledge, are conclusory, and/or are legd conclusions. A
review of plantiffs affidavits reved that both affidavits contain, in large part, arecitation or
clarification of the dlegations set forth in the Complaint, assertions of lega conclusions, and legd
argument. See Affidavit of Shilesh Chaturvedi (Doc. No. 6); Affidavit of Mark B. Aronson (Doc.
No. 7). Itiscdear that the affidavits are not in conformity with Rule 56(€) and the case law
interpreting thisrule. Therefore, defendants motion will be granted as follows. To the extent that
plantiffs affidavits contain legd conclusions, satements that are not within the persona knowledge
of the affiant, and argument, said portions of plantiffs affidavitswill be stricken. To the extent that
such stricken portions of the affidavits can properly be considered as aresponse to defendants
motion to dismiss the Complaint, the court will consder such stricken portions asif they were set
forth in plaintiffs brief in oppodtion to the mation to srike. In light of our disposition of defendants
motion to strike, we will deny as moot plaintiffs motions for leave to supplement affidavits and file
further affidavits

Il. Defendants Motion to Dismiss

Defendants move to dismiss plaintiffs Complaint for fallure to state a dlaim upon which relief
can be granted. Specificdly, defendants argue that plaintiffs clams are preempted by the
Depositary Ingtitutions Deregulation and Monetary Control Act of 1980, 12 U.S.C. § 1831(d)

(“DIDA”). We agree and will dismiss Plaintiff’s causes of actions because they are preempted by



DIDA.

In addition, defendants assert that we lack persond jurisdiction over defendants Capitd One
Financid Corporation and Capitd One, F.S.B. Defendants aso contend that Capital One Financia
Corporation and Capita One, F.S.B. are not proper partiesin that plaintiffs do not have a
contractud relationship with ether of these defendants. Plaintiffs have set forth facts to prove that
jurisdiction over the above named partiesis proper. The defendants dispute these dlegations as
dated and, in the dternative, request limited discovery on theissue. Because we are able to dismiss
plantiffs Complaint as a matter of law againgt dl defendants, in the interests of judicid economy, we
decline to order limited discovery to explore the jurisdictiond issue.

A. Standard of Review

In evduating amotion to dismissfor falure to sate aclam under Rule 12(b)(6) dl factud
dlegationsin the complaint, aswell as al reasonable inferences that can be drawn therefrom, are
accepted as true and viewed in alight mogt favorable to Plaintiff. Bell Atlantic-Pennsylvania, Inc.
v. Pennsylvania Public Utility Commission, 107 F.Supp.2d 653, 658-659 (E.D.Pa. 2000).
Where both parties have submitted affidavits and documents to their pleadings the court shal trest
the mation as one for summary judgment. Summary judgment is gopropriate when “the pleadings,
depositions, answersto interrogatories, and admissons on file, together with the affidavits, if any,
show that there is no genuine issue as to any materia fact and that the moving party isentitted to a
judgment as a matter of law.” Fed. R. Civ. P. 56(c). In other words, summary judgment may be
granted only if there exists no genuine issue of materia fact that would permit areasonable jury to

find for the nonmoving party. Anderson v. Liberty Lobby Inc., 477 U.S. 242, 250 (1986).



The moving party may meet its burden on summary judgment by showing that the nonmoving
party’s evidence is insufficient to carry the burden of persuasion at trid. Celotex Corp. v. Catrett,
477 U.S. 317, 322-23 (1986). The nonmoving party must then go beyond the pleadings and, by
affidavits, depostions, answersto interrogatories, and admissions on file, designate facts showing
that a genuine issue of materid fact remainsfor trid. Id. a 324. In ruling upon a motion for summary
judgment, the court isto give the nonmoving party the benefit of al reasonable inferences. Sempier
v. Johnson & Higgins, 45 F.3d 724,727 (3rd Cir. 1995).

B. Factud Background

The relevant facts, viewed in alight most favorable to plantiffs, are few. Each plantiff
opened aMasterCard credit card account with defendant Capital One Bank (the “Bank”) or its
predecessor by entering into an agreement for credit. Both credit card accounts required that the
goplicant first deposit asum of money with the Bank. Both agreements provided for the impostion
of fees on closed accounts, to the extent permitted by law, aslong as an account balance is ill
owing. Paintiffs used ther credit cards incurring abaance due. After atime, and with a bdance il
owing, they each closed their credit card account with the Bank. The Bank then imposed
membership fees and late fees on each plaintiffs closed credit card account.

Pantiffs dlege that upon closing their accounts the baance due converted to an ingalment
debt subject to Virginialaw regarding the impogtion of late charges. See Va. Code § 6.1-330.80.
According to plaintiffs, the Bank violated Virginialaw by imposng membership fees and late feesin
excess of the amount permitted by said section 6.1-330.80. Plaintiffs assert eleven causes of action

dleging violaions of Pennsylvanialaw and Virginialaw, and daim damages under Pennsylvanialaw.
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C. Discusson

Defendants argue that under the revant law al of plaintiffs clams are preempted by
DIDA. In support of their argument defendants rely on Smiley v. Citibank, 517 U.S. 735 (1996)
(holding that section 85 of the Nationd Bank Act, the statutory analog of section 521 of DIDA,
preempts state law); Bank One v. Mazaika, 680 A.2d 845, 847 (Pa. 1996) (applying Smiley to
Pennsylvanialaw and reversing prior case law to the contrary); and Greenwood Trust Company V.
Commonwealth of Massachusetts, 971 F.2d 818, 826 (1st Cir. 1992) (explaining that DIDA and
the Nationa Bank Act are to be read together and that DIDA preempts state law), cert. denied,
506 U.S. 1052 (1993).

Defendants dso cite Perez v. Capital One Bank, 522 SE.2d 874 (Va. 1999), in which the
Supreme Court of Virginiadetermined a certified question submitted by the United States Didtrict
Court for the Northern Didtrict of lllinois. See Amaro v. Capitol One Bank, 1999 WL 59968
(N.D.II. 1999) (Amaro I1). In Perez, the court considered Virginia Code sections 6.1330.63 and
6.1-330.80 as applied to contracts between credit-card issuers and card holders. The Perez court
held that the common law doctrine of unlawful liquidated damages had been abrogated by section
330.80. Id. at 876. In addition, the Perez court aso concluded that “ § 6.1-330.63, which contains
more specific language gpplicable to banks and revolving credit plans, perpetuates the abrogation of
the common law rule” 1d. Specificdly, the Virginia Supreme Court explained thet in enacting
section 330.63, the Virginia legidature “removed the 5% cap [of § 6.1-330.80] on charges imposed
on banks and savings indtitutions under contracts for credit, alowing such charges ‘a such rates and

insuch amounts. .. asmay be agreed by the borrower.”” Id. (quoting Va. Code § 6.1-330.63) .



Paintiffs admit that under DIDA, and the case law cited by defendants, “the generd ruleis
that regardiess of Pennsylvanialaw, Defendants can export late payment and other feesif lawful in

the bank’ s home state” Haintiffs Brief in Oppodtion to Defendants Mation to Dismiss Plaintiffs

Complaint, at 5. Plaintiffs dso admit that each of them entered into customer agreements with the
Bank whereby the parties agreed that “if an account is closed the membership fee will continue to be
charged to the account to the extent permitted by law until the account bdanceispadinfull.” 1d. at
10 (emphasis omitted). However, plaintiffs contend that the membership and late fees imposed after
their accounts were closed are not lawful under Virginialaw and therefore their clam that the Bank
violated Virginialaw is not preempted by DIDA. As noted above, plaintiffs contend that once they
closed their accounts the remaining debt turned into an installment debt governed by Virginia Code §

6.1-330.80, which limits the amount of fees the Bank canimpose. See FHantiffs Reply to Capitd

On€' s Supplementd Brief, at 2; Plantiffs Brief in Oppodtion, at 2, 6-11. Paintiffs dso assat that a

“closed account means thereis no existing agreement between the parties, other than to pay off an
exiging baance, if any, a any dlowable rate of interest.” Plantiffs Reply, at 2 (emphasis added).
Thus, plaintiffs contend that because they no longer were party to arevolving credit contract with the
Bank, Perez isingpplicable because it only appliesto contracts for revolving credit. 1d.

Paintiffs are unable to offer any authority to support their claims and our own research has
revedled none. Because plaintiffs concede that, as stated, DIDA preempits plaintiffs Pennsylvania
date law clams againg defendants, we need only address plaintiffs contention that because they
closed their accounts, section 6.1-330.80 appliesin this action, rather than section 6.1-330.63.

Paintiffs argument depends on the premise that Virginia Code § 6.1-330.80 gppliesin the ingtant



action. In Amaro v. Capital One Bank, 1998 WL 299396 (N.D.III. 1998) (Amaro |), the court
discussed at length whether section 6.1-330.63 or section 6.1-330.80 “applies to abank that issues
credit cards and imposes late fees on its customers accounts.” 1d. at *3. The Amaro | court found
not only that section 330.63 properly appliesto cases involving credit card accounts, but also that
the “plain language” of 330.63 shows that the legidature intended that section 330.63 “governsto
the exclusion of 330.80." Id. a *5. It is gpparent from the Perez decison, thet the Virginia
Supreme Court agrees. Perez, 522 S.2d at 876.

Pantiffs contend that the ingant case is distinguishable. We disagree. Each plaintiff entered
into an agreement for credit with the Bank under Virginia Code § 6.1-330.63. By the express terms
of agreement between each plaintiff and the Bank, plaintiffs agreed to the imposition of a
membership fee after they closed their account until the account balanceis paid in full. We reject
plaintiffs unsupported assartion that by closing their credit card accounts they have unilaterdly
transformed their agreement with the Bank, lawfully entered into under section 330.63, into an
agreement governed by section 330.80. Therefore, we conclude that section 6.1-330.63 is
applicable to the ingtant action to the excluson of section 6.1-330.80. Accordingly, the charges
imposed on plaintiffs closed accounts by the Bank are lavful under Virginialaw. Thus, section 521
of DIDA permits the Bank to export the fees, lawful in Virginia, to Pennsylvania. Inlight of the
rlevant law, plantiffscdams are
therefore preempted by DIDA. See Smiley, 517 U.S. 735; Mazaika, 680 A.2d 845; Greenwood
Trust Company, 971 F.2d 818; Perez, 522 S.E.2d 874; and Amaro |, 1998 WL 299396. Thus,

there being no genuine issue of materid fact, we conclude that summary judgment as a matter of law



Is appropriate asto dl of plaintiffs cams.

[1l. Defendants Motion to Compel Payment of Costs Pursuant to Rule 41(d)

Finaly, wewill deny Defendants motion to compel costs. Defendants filed their motion on
April 6, 1999, noting in particular that plaintiffs had withdrawn a previous action without prejudice
after counsdl for defendants threatened to pursue Rule 11 sanctions. On November 5, 1999, the
Virginia Supreme Court entered its decison in Perez, 522 S.2d 874. Defendants thereafter filed a

supplementd reply in which they argued that the Supreme Court of Virginia “vindicated and

adopted” the defendants’ position. Defendants Supplemental Reply, at 3 (citing Perez). As noted,
the Didtrict Court for the Northern Didtrict of Illinois certified a“question of first impresson under
Virginialaw.” Amaro 11, 1999 WL 59968, *4. The Supreme Court of Virginiaanswered the novel
question, relevant to the ingtant action, in favor of defendants. In light of the uncertainty of the law
prior to Perez, we decline to impose costs on plaintiffs.
V. Concluson

Defendants motion to dismiss, trested as amotion for summary judgment, will be granted in
favor of defendants and againg plaintiffs as a matter of law asto dl of plantiffs damsand plaintiffs
Complaint will be dismissed. Defendants motion to strike will be granted as set forth above.
Pantiffs motions to supplement affidavits and file further affidavits will be denied as moot and

defendants motion for costs will be denied. An appropriate Order follows.

ORDER



AND NOW, to-wit, this day of November, 2000, it is hereby ORDERED,

ADJUDGED and DECREED asfollows,

1. Defendant’s Mation to Dismiss Plaintiff’s Complaint (Doc. No. 2), construed as a
motion for summary judgment, be and hereby is GRANTED as a matter of law asto dl of plaintiffs
clams since the gate law claims asserted againg the defendant are preempted by DIDA. Plaintiffs
clams are hereby dismissed;

2. Summary Judgment is GRANTED in favor of defendants Capita One Financia
Corporation, Capitd One, F.S.B., and Capitd One Bank and againgt plaintiffs Shilesh Chaturved

and Mark B. Aronson .

3. Defendants Motion to Strike Portions of Plaintiffs’ Affidavits (Doc. No. 8), as explained
in this Memorandum Opinion, be and hereby is GRANTED;

4. Shilesh Chaturvedi’s Motion for Leave to Supplement His Affidavit and to File Further
Affidavits in Opposition to Motion to Dismiss (Doc. No. 11) be and hereby is DENIED;

5. Mak B. Aronson’s Moation for Leave to Supplement His Affidavit and to File Further
Affidavitsin Oppogtion to Motion to Dismiss (Doc. No. 12) be and hereby is DENIED;



6. Defendants Motion to Compe Payment of Costs Pursuant to Federd Rule of Civil
Procedure 41(d) (Doc. No. 16) be and hereby is DENIED;

7. Faintiff’s Complaint is hereby dismissed, and the clerk is directed to the mark the above-
entitled action closed.

Maurice B. Cohill, Jr.

Senior United States Digtrict Judge
CC: Robert M. Linn, ESq William F. Askin, Es.
Anne Lavelle, E. 1047 McKinney Lane
11 Stanwix Street, 15th Floor Pittsburgh, PA 15220

Pittsburgh, PA 15222
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