IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

TANYA M. OSLOWSKI,
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Civil Action No. 99-356

V.

LIFE INSURANCE COMPANY OF
NORTH AMERICA,
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Defendant.
Memorandum Opinion

COHILL, D.J.

TanyaM. Odowski filed this action in the Court of Common Pleas of Allegheny
County againg the Life Insurance Company of North America (“LINA”), the insurer that
carried her employer’ s group disability insurance policy, seeking the long term disability benefits
which the defendant had denied. LINA removed the case to this court, Snce Odowski was
seeking benefits due under a plan covered by the Employee Retirement Income Security Act
(“ERISA”), 29 U.S.C. 88 1001 et seq., 1132(a)(1)(B). Presently before usis plaintiff’s
motion for summary judgment (Doc. 22) and accompanying brief. Defendant hasfiled abrief in
opposition (Doc. 33), which requests that we deny plaintiff’s motion and grant summary
judgment initsfavor. For the reasons set forth below, we will grant summary judgment in this
meatter in favor of the defendant and againg the plaintiff.

Background
Pantiff TanyaM. Odowski was employed as aclams specidist by State Farm Mutua

Automobile Insurance Company (“State Farm”). In October of 1995, she began treatment for



depression. At first, she received short term disability paid by her employer. After sx months,
an Application for Long Term Disability Insurance was sent to defendant LINA, which carried
State Farm’ s long term disability insurance policy. Pl.’sEx. C (plaintiff’ sclamsfile) at 357.
This insurance was an employee benefit, and Odowski paid for it through payroll deduction.

The summary plan description (* SPD”) of the gpplicable policy, Long Term Disability
Income Policy LK-6900 (“Disahility Income Plan” or “the Plan”), shows that State Farm
gppointed the Life Insurance Company of North Americato administer the long term disability
plan. A sEx. B. Plan documents granted LINA the power “to make al reasonable rules and
regulations required in the adminigtration of the Plan and for the conduct of its affairs, to make
al determinations that the Plan requires for its administration, and to construe and interpret the
Pan.” P.sEx. B a 5280. Furthermore, LINA processed al clams, notified clamantsif any
additiond information, such as amedica examination was required, and either paid or denied
theclam. P.sEx. B at 5310.

The Disability Income Plan provided for a disabled employee to receive an amount
equd to 65% of her wages, less any other applicable benefits. Pl.’sEx. C at 333. In order for
the Plan Adminigtrator to find a covered employee “not disabled,” and thereby to deny benefits,
it had to determine that she was capable of being employed at ajob which would pay her 80%
of the wages she was earning at the time of her disability.

When Odowski filed her clam for benefits, LINA requested information from her
tregting physcians, Donad J. Wilfong, M.D., who had apparently treated the plaintiff for snus

problems, James Garver, M.D., her gynecologist, and John Delaney, M.D. who treated her for



depression. Pl.’sEx. C at 273-82.
Dr. Ddaney stated that he had begun treeting the plaintiff for depresson on October

24, 1995. Her gppointments were scheduled weekly until January of 1996, when they were
reduced to every two weeks. Dr. Delaney prescribed Paxil, an anti-depressant medication.
Dr. Delaney went on to describe Odowski’ s condition:

| have not seen the need to provide psychologicd testing to this

patient because the diagnosis was reatively clear. | fed sheis

redly unable to do any type of job a thispoint. She suffers

from arather fragile ego and is barely able to maintain the

activities of her home with her children and this requires the

help of her husband aswell. Prior to this depression she was

able to function quite well without any red difficulty maintaining

hersdf both & home and at the job. At thistime redly fed

that sheistotaly disabled. | fed that sheisunableto do

anything except those things which she can do as far astaking

care of the children. | fed, at this point, her prognosisis

guarded in view of her depression being so long lagting.
M. sEx. Cat 273-74.

After reviewing the recordsin plaintiff’s clamsfile, LINA approved her clam for Long

Term Disability Benefits on June 12, 1996. PI.’sEx. C at 333-34. The gpprova letter
informed her that to qudify for benefits during the first 24 months, she must be unable to
perform the essentia duties of her occupation. However, to continue to qudify for benefits after
the firgt two years, she must be unable to engage in the essentia duties of any occupation.
LINA stated that it would be requesting periodic updates on the status of her disability, and that
it could have an examination performed by a physician of the insurer’s choice. Id. at 334.

Odowski’srequest for Socid Security Disability Benefits was denied on July 16, 1996.



Pl.’sEx. C at 283-85.

At the defendant’ s request, Odowski was examined by Lawrence Lobl, M.D. Dr.
Lobl filed a psychiatric evaluation and report on October 31, 1996, and a separate report on
November 19, 1996. F.’sEx. C at 238-248; 228-229. Dr. Lobl agreed with Dr. Delaney’s
diagnosis that Odowski had suffered a mgor depression in 1995, and stated that the
depression was in partid remission. He disagreed with Dr. Delaney’ s conclusion that the
plantiff was totaly disabled. Dr. Lobl reported that:

It does seem clear that Ms. Odowski did suffer aMgjor
Depression in the spring and fal of 1995. Although there may
have been biochemicd aspectsto this, family history seems
largely negative and patient was, indeed, under multiple
dresses. Shefound family life was stressful, her marriage
unhappy and work increesingly sressful. She was having
fantases of fleeing. She reacted a first with symptoms of
anxiety and then mgor depression following an angry
confrontation at work.

In my view, it isthe combination of stressors that precipitated
the depression. Her work situation, athough apparently
difficult, does not, as she describesiit, ssem beyond the usua
stresses of adifficult workplace.

Trestment has been with psychoactive medications and
psychothergpy on an intermittent basis with some, but not total
improvement. In her current Stuation, Ms. Odowski seems
more angry, withdrawn and apathetic than depressed. Her
functiona capacities gppear to be good dthough sheisfragile
and, | fed, would have difficulty returning to work in her old
position, athough her current functiona capacities are good. |
do not fed, however, that sheistotaly disabled from a
psychiatric point of view and | fed that planning for return to
some kind of work should be started.

P.’sEx. C at 243-44.



Dr. Lobl added: “1 do not fed that the patient, at thistime, istotaly disabled, and | do
fed that it may be in her best interest to begin planning to return her to work, aslong asthereis
some intervention to ease the socid Situation which impedes her return.” Pl.’sEx. C at 245.
In response to a subsequent query from the insurer, as to whether Odowski could
return to the same job with another employer, Dr. Lobl stated:
If the Stresses that this woman is dedling with in her family could
be adequately taken care of, | do believe that Ms. OdowskKi
could return to the same job with another employer, since, in
my opinion, she does not gppear to be so impaired a thistime
asto make duties of her job impossible.
Asl indicated in my letter, however, the overdl Stuation
remains extremdy difficult and unlessthereis rdief of her socid
gtuation, | do believe that there would be some degpening of
her depression, should she return prematurely to work.

M. sEx. C at 228.

After the first 24 months of disability payments, the Policy defined “Tota Disability” as
“an inability to perform dl the essentid duties of any occupation for which you are or may
reasonably become qualified based on education, training or experience.” Pl sEx. C at 194,
Letter of 10/17/97 from Monte R. Denman, Benefit Andy4t, to Odowski. Denman stated that
they were reavaduating the plaintiff’s cdlam to determine her continuing igibility for benefits, and
enclosed adisability questionnaire for Odowski to complete. Pl.’sEx. C at 203. When asked
“what prevents you from engaging in ANY gainful employment,” Odowski replied thet “I ill
get panic attacks though not everyday like befor (sic) | do not like being around people and |

can't dedll (sc) with stress” F.’sEx. C at 203.



As part of the reevauation process, Odowski was interviewed by Gisee Weisman,

Ph.D. Dr. Weisman'’s report assessed Odowski’ s motivation to remain on disability:
According to Tanya, not working allows her to be with her children.
She stated that she refusesto put her kids back in daycare again, and
that thisis the best her life has ever been. In these regards, thereisno
motivation to return to work. However, there is reported pressure and
resentment by her husband regarding his fedling that she should be
working. Thisis causing reported marita tensgons and fighting.

M. sEx. Cat 191.
LINA contacted Dr. Delaney for further information on Odowski’ s condition and
treatment on October 17, 1997, and again in January of 1998. F.’sEx. C at 195, 185-86.
Dr. Delaney responded to these requests by |etter dated January 16, 1998. He indicated that
Odowski had suffered from amgjor depression which wasin partid remission; that he had seen
her once a month during the previous year; and that she was doing well on the medication Paxil.
He addressed his patient’ s prognosis as follows:
When the patient stays on the 40mgs of Paxil sheisableto
function reaively well. | believe that her chronic dysthymiawill
require medication for most of her adult life. 1 will continueto
see her about every 2 months for medication management and
that there are no specific physcd limitaionsin this patient
evauation, but she continues to be problematic from a
psychologic standpoint.

M.’ sEx. C at 200.

LINA medica consultant Diana Morgan, RN, attempted to clarify the above
information with Dr. Delaney, and, when her attempts were unsuccessful, recommended that

the insurer implement peer to peer review. Pl.’sEx. C at 201. According to aletter from



Linda Gdloway to the plaintiff, LINA had its medica consultant, Dr. Gary Lepkof, contact Dr.
Deaney. Plaintiff’s physcian reportedly told Dr. Lepkof that there was nothing preventing
Odowski from interacting with othersin a non-threstening environment. A.’sEx. C at 141.

In March of 1998, LINA aranged for an outsde vocationa skills consultant, Lynn
Lonberg of Regain Disability Management Services (“Regan”), to perform atransferable skills
andyss. Thisassessed Odowski’s vocationd potentia, and was used to assist LINA in
determining whether the plaintiff could perform a gainful occupation on afull-timebass H.'s
Ex. Cat 164-72. Citing information provided by Dr. Delaney, Lonberg noted that Od owski
remained under certain medica redtrictions: her depresson wasin partial resolution, she was
doing well on 40 mg of Paxil, she had no specific restrictions at work, and she could not
function well in athreatening environment. P.’sEx. C a 166. Lonberg dso conddered that
Odowski had dmost eight years of experience with State Farm Insurance, and that she was a
high school and college graduate with a B.A. in Education.

In accordance with the Policy, potentia jobs had to meet a wage requirement of
$3200.82 per month, which was 80% of the plaintiff’s pre-disability wage. Lonberg identified
severd potentid occupations which met Odowski’ s criteria: clam examiner, clams auditor, and
credit andys.

By letter dated April 8, 1998, LINA notified Odowski that her Disability Income Plan
benefits would be terminated. Pl.’sEx. C at 159-60. The letter referenced Dr. Delaney’s
letter of January 16, 1998, which indicated that Odowski could function reletively well

provided she continued to take her medication and that she could return to work in anon-



threstening environment. 1d.
Odowski appeded this decison on April 16, 1998. She dso asked Dr. Delaney to
clarify whether or not she could return to work, and, if so, to what type of employment. F.’s
Ex. Ca 174. Hereplied by letter to case manager Monte Denman, dated April 30, 1998, as
follows
Asyou know she has been aformer clams specidi, but | felt
that it would be to stressful for her to return in view of her
depression and chronic dysthymia, but | fed that she could do
some activities that would be in a non-threatening environment
and most especidly she could work in a haf-time bass for the
very sart. | don't believe that she could return asaclams
pecidist given her difficultiesin interacting with people and her
rather fragile depression.
M. sEx. C at 145.
LINA denied Odowski’s gpped and confirmed the denid of further benefits on May 7,
1998. Theinsurer’sdecison cited Dr. Delaney’s conclusons, including his letter of April 30,
1998, dong with the results of the transferrable skillsandysis. Pl.’sEx. C at 141-42.
Odowski again gppeded, and LINA solicited additiona information from her tregting
physician. Dr. Delaney stated that the plaintiff “could interact with people in a non-threetening
environment and for the most part could do well and there may be times when the added stress
may make her not function gppropriately.” P.’sEx. C at 114.
LINA again reviewed Odowski’s clam, and confirmed its decision to deny benefits
beyond April 8, 1998. Pl.’s Ex. 107-08. This apped followed.

Summary Judgment Standard



Summary judgment is proper where there is no genuine issue asto any materid fact,
and the moving party is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(c);
Childersv. Joseph, 842 F.2d 689 (3d Cir. 1989). “Rule 56 mandates the entry of summary
judgment, after adequate time for discovery and upon motion, againgt the party who falsto
make a showing sufficient to establish the existence of an element essentid to that party's case,
and on which that party will bear the burden of proof at trid.” Celotex Corp. v. Catrett, 477
U.S 317,322 (1986). A “genuineissu€’ isonein which the evidenceis such that a
reasonable jury could return averdict for the nonmoving party. Anderson v. Liberty Lobby,
477 U.S. 242, 248 (1986). A fact is“materid” if it might affect the outcome of the suit under
the applicable rule of law. 1d. A court congdering summary judgment must examine the entire
record in the light most favorable to the nonmoving party, and draw al reasonable inferencesin
itsfavor. 1d.
Standard of Review of a Denial of Benefits Claim
A reviewing court ordinarily gpplies ade novo standard of review to a plan
adminigrator’s denia of ERISA benefits. Firestone Tire & Rubber Co. v. Bruch, 489 U.S.
101, 115 (1989); Abnathya v. Hoffmann-LaRoche, Inc., 2 F.3d 40, 44-45 (3d Cir. 1993).
However, where the plan grants the administrator discretionary authority to construe the terms
of the plan, or to determine digibility for benefits, the court may reverse adenid of benefits only
if the adminigtrator’ s decison was “arbitrary and capricious” Firestone, 489 U.S. at 115;
Orvosh v. Program of Group Ins. for Salaried Employees of VVolkswagen of America, 222

F.3d 123, 128-29 (3d Cir. 2000).



In some benefit plans, an insurance company is the plan administrator. Circumstances
where an insurance company both determines digibility for benefits and pays those benefits out
of its own funds may present a conflict of interest, and that conflict should be consdered when
applying the arbitrary and capricious standard. Firestone, 489 U.S. at 115.

When the parties submitted their pleadingsin this case, the standard which we must
employ when considering the denid of aclam for ERISA benefits in such cases was unsttled
inthisjurisdiction. Since that time, however, the Court of Appedsfor the Third Circuit has
attempted to clarify how a conflict must be considered within the rubric of the arbitrary and
capricious standard.* In Pinto v. Reliance Sd. Life Ins. Co., 214 F.3d 377 (3d Cir. 2000),
the Third Circuit held that heightened scrutiny is required when an insurance company is both
plan adminigtrator and funder. 1d. at 387. After adetailed andysis of the rationae used by
other circuits, the court of gppeals adopted a diding scale approach to heightened review under
the arbitrary and capricious standard. Id. at 390-91. A diding scaleis dso used in the Fourth,
Ffth, Sixth, Eighth, and Tenth Circuits. The Third Circuit explained this gpproach:

We think the best way to “consider these potentially relevant factors.

. . isto use them to heighten our degree of scrutiny, without actudly
shifting the burden away from the plaintiff.

[w]e can find no better method to reconcile Firestone’ s dua
commands than to apply the arbitrary and capricious standard,

and integrate conflicts as factorsin goplying that standard,
goproximately cdibrating the intengty of our review to the

intengity of the conflict.

Since the parties addressed a heightened review under the arbitrary and capricious standard in their
submissions, we have not ordered additional briefs on the issue.

10



*k*

In sum, we adopt the diding scae gpproach, and, accordingly,
will expect district courts to consider the nature and degree of
gpparent conflicts with aview to shaping their arbitrary and
capricious review of the benefits determinations of discretionary
decisonmakers.

Pinto, 214 F.3d at 392-93.

The Pinto court then looked at a number of factors, and concluded that the
adminigrator’ s decison should be examined “with a high degree of skepticiam.”  Id. at 394.
The court conddered it Sgnificant that the insurer had reversed its own initial determination that
the insured was totally disabled and entitled to benefits; that the insurer had treated the same
facts inconsstently; that one staff worker had recommended that benefits be reingtated; and,
that faced with conflicting medical testimony, the insurer credited its own doctorS opinions
indead of those of the plaintiff’s own physcian. Id. The case was remanded so that the district
court could evauate the evidence under the newly articulated heightened standard.

The diding scae gpproach requires that each case be examined on itsfacts. 1d. at 392.
When applying the heightened arbitrary and capricious standard, “we are deferentia, but not
absolutely deferentid.” 1d. at 393. Furthermore, the greater the evidence of conflict on the
part of the adminidirator, the less deferentia our review must be. 1d., (citing Vega v. Nat'| Life
Ins. Serv., Inc., 188 F.3d 287, 297 (5" Cir. 1999)). Thus, “[w]e look not only at the result —
whether it is supported by reason — but at the process by which the result was achieved.”

Pinto, 214 F.3d at 393.

Judicid review of an adminigtrator’s decision under the arbitrary and capricious

11



gandard is limited to “that evidence that was before the adminigtrator when [it] made the
decison being reviewed.” O’ Qullivan v. Metropolitan Life Ins. Co., 114 F.Supp.2d 303,
309 (D.N.J. 2000) (quoting Mitchell v. Eastman Kodak Co., 113 F.3d 433, 440 (3d Cir.
1997)). Pinto did not address whether the evidence changes when the standard is heightened
arbitrary and capricious review. The O’ Qullivan court, however, reected the argument that
the record should be broadened, and we have found no decisions widening the scope of the
record on heightened arbitrary and capriciousreview. O’ Qullivan, 114 F.Supp.2d at 309-10.
The exception to this generd ruleis “evidence, including expert opinion, that assgs the digtrict
court in understanding the medical terminology or practice relating to aclam.” 1d., (quoting
Vega, 188 F.3d at 299). Therefore, in addressing the issue before us, we will consder the
record used by the adminigtrator in making its decison that the plaintiff was indigible for
benfits.
Analysis
i
In addition to the dlegationsin Count 11, which are made under ERISA, the complaint
dates clams of breach of contract for failure to pay insurance benefits (Count I); bad faith
under the Pennsylvania Unfair Insurance Practices Act, 40 PaC.SAA. 8 1171 et seq. (Count
[11); and seeks a declaratory judgment that the defendant is responsible for the continued
payment of plaintiff’s disability benefits (Count IV). The defendant argues that these sate law
claims are preempted by ERISA and therefore must be dismissed. We agree.

Section 502(a)(1)(B), the civil enforcement provision of the ERISA statute, completely

12



preempts dl state law clams to recover benefits due, or to darify the rights to future benefits
under the terms of an ERISA plan. 29 U.S.C. 88 1001, et seg., 1132(a)(1)(B);
Metropolitan Life Ins. Co. v. Taylor, 481 U.S. 58, 66 (1987). Since the claims raised under
Countsl, I11, and IV are, in essence, claims to recover benefits due under Odowski’s ERISA
plan, they are preempted by the statute, and will be dismissed.

ii.

Since the Plan adminidrator in this case, LINA, has the discretion to make igibility
decisons, our gtarting position is the arbitrary and capricious standard of review. However,
thisis aso a case where an insurance company, acting as the Plan adminigtrator, determines
whether aclamant isdigible for benefits and also pays those benefits it concludes are due.
Therefore, under Pinto, we must gpply a heightened arbitrary and capricious standard to an
adminigtrator’ s decision to deny benefits. Pinto directs usto evauate the factud and
procedura background of the decision-making process used to deny the plaintiff’sclam, in
order to determine, on adiding scae, how much deference should be accorded to the
adminigrator’ s decision.

We see no indication, here, of the sort of procedurd irregularities that plagued the court
inPinto. Thisisnot acase where a benefits decison has been reversed midstream; the Policy
provides for benefits for the first 24 months as long as the clamant is unable to perform her
former job, and Odowski received those benefits.  Awards are automatically reviewed after
24 months, and the standard for continuing to receive long term benefits then changes to

whether the clamant is unable to perform any occupation, consstent with hedth and sdary

13



regrictions. There is nothing in the record before us to suggest that LINA’ s usua procedures
were not followed in the case, and there are no conflicting or incongstent interpretations of the
factud information that would cause usto view the adminigirator’ s decison with extreme
scrutiny.

Factudly, as well, we see little evidence of the sort of bias the Pinto court warns us
agang. When Odowski first gpplied for long term disability benefits, her physician, Dr.
Delaney, stated that she was unable to work and that she was totally disabled. P.’SEx. C a
273-74. Haintiff was granted benefits on the bagis of thisopinion.  The insurer’s physician, Dr.
Lobl, subsequently examined the plaintiff. He agreed that Odowski had suffered amgor
depression, but disagreed with Dr. Delaney in concluding that she was not totdly disabled and
should begin planning to return to some kind of work. Pl.’sEx. C a 243-44. Although these
opinions are inconsistent, they do not raise our suspicions thet the insurer merely credited the
opinion of its own physcian to avoid funding Odowski’ s disability benefits, because LINA
continued to fund the full 24 month period of benefits until its own procedures required the
gpplication of adifferent sandard. The record shows that Dr. Delaney’ s opinion of the
plaintiff’s medical condition had changed since he first diagnosed and began treating her
depression; by 1998, he planned to continue to see her every two months for medication
management, and sated that Odowski had no specific physica limitations but remained
problematic from a psychologic sandpoint. F.’sEx. C a 200. Although Dr. Delaney did not
feel she could return to work as a claims specidis, he believed the plaintiff could return to work

in a non-threatening environment. M.’ sEx. C at 145.

14



It does not gppear to us that the apparent conflict which must be presumed from the
insurance company’s dud role as plan adminigtrator and funder had much, if any, influence on
LINA’s decison not to extend Odowski’ s long-term benefits after the first 24 months had run.
Accordingly, on the diding scale required by Pinto, we find that the administrator’ s decison to
deny plaintiff’slong-term disability benefits is due a moderate degree of deference. With this
heightened standard in mind, we now turn to the question of whether the adminigirator’'s
decison was arbitrary and capricious.

iii

Pantiff first argues that the adminigtrator’ s decison was arbitrary and capricious
because another individud, John R. Hillman, J., who was employed by ancther insurance
company which was asubsidiary of CIGNA, LINA’s parent company, looked at Odowski’s
medica records and concluded that she wasindigible for alife insurance policy. This argument
is without merit, Snce the determination of indligibility in question was not part of the evidence
that was before the adminigtrator when it made the decision being reviewed. Our review here
islimited to the question of whether LINA’s decison to terminate Odowski’slong term
disability benefits was arbitrary and capricious under a heightened standard, and we may
congder only the evidence that was before the insurance company when it made this decision.
Mitchell v. Eastman Kodak Co., 113 F.3d 433, 440 (3d Cir. 1997). We decline plaintiff’s
invitation to make John Hillman's deposition part of the record in this case.

The plaintiff further contends that LINA’ s decision was arbitrary and capricious

because “[t]here is no medica report in the Defendant’ s file which says the Claimant is capable

15



of working at the jobs the Defendant says the Plaintiff can perform.” F.’sBr. a 9-10.
Odowski cites no authority to support her position that a physician must approve a specific job
before benefits may be denied. Furthermore, our reading of the adminigtrative record shows
that both Dr. Delaney and Dr. Lobl were of the opinion that Odowski could return to work, as
long as she was not put in athrestening environment. Dr. Delaney did disagree with the
vocaiond consultant regarding the plaintiff’ s ability to return to her job as acdams specidis,
and stated that he did not think she could return to that position. Pl.’s Ex. C at 145. However,
the vocationd consultant identified two other positions that met plaintiff’s requirements, and
thereis no indication that she cannot perform these other jobs.

The Policy provided for a continuation of benefits past 24 months only if Odowski was
unable “to perform dl the essentia duties of any occupation” for which she was or could
reasonably become qualified, “based on education, training or experience.” Pl.’sEx. C at 194.
We rgect plaintiff’s argument that the record does not support the administrator’ s decision,
and, given the substantia evidence in the record, we cannot say that the decison to terminate
benefits was arbitrary and capricious.

Odowski aso asserts that we should not give any weight to the medical opinion of Dir.
Lepkof, who conducted a peer-to-peer discusson with Dr. Delaney about the plaintiff’'s
condition, because Dr. Lepkof never examined the plaintiff and because his representation of
what Dr. Delaney told him isinadmissible hearsay.

The record shows that LINA medica consultant Diana Morgan, RN, was unable to

communicate successtully with Dr. Delaney regarding a clarification of hisletter dated January
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16, 1998. Pl.’sEx. C at 201. Morgan suggested that the insurer have Dr. Lepkof contact Dr.
Delaney in amedica consultant referrd, to obtain the necessary information. 1d. Thelr actua
telephone conversation is not part of therecord in thiscase.  What the record does show is
that LINA did not rely on Dr. Lepkof’srendition of Dr. Delaney’ s commentsin the letter it sent
to Odowski denying the continuation of benefits. F.’sEx. C at 159-60. That |etter cites Dr.
Ddaney’ s own comments, made in the letter of January 16. |d.

The May 7, 1998, letter from LINA, which confirmed the earlier denid of plaintiff’'s
benefits, does refer to Dr. Delaney’ s purported comments:. “1n a telephone conversation with
our Medical Consultant on February 14, 1998, Dr. Delaney reported he believes you are ready
to attempt areturn to work and that nothing prevents you from interacting with other peoplein a
non-threatening environment.” Pl.’sEx. C a 141. However, the record showsthat Dr.
Deaney himsaf made essentidly this same representation when he stated that Odowski was
able to return to work in anon-threstening environment. Pl.’sEx. C at 114, 145. Pantiff's
argument regarding Dr. Lepkof’s conversation with Dr. Delaney Smply does not establish that
LINA’sdecison was arbitrary and capricious.

Iv.

We conclude that even giving only moderate deference to the administrator’s
determination not to extend benefits, that decison was not arbitrary and capricious. There was
more than enough evidence in Odowski’ s record to support the conclusion that she could
perform some job, at the gppropriate wage-level, aslong asit would be in a non-threatening

environment. Aswe have stated, athough Dr. Delaney’sinitia conclusion that Odowski was
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completely disabled conflicted with Dr. Lobl’s report that she was not totaly disabled from a
psychiatric point of view, LINA approved 24 months of long-term disability benefits on the
basis of Dr. Delaney’ sreport. Indeed, Dr. Lobl’ s report was never given as the basisfor the
insurer’s decison to deny benefits.

LINA contacted plaintiff’ s tresting physician severd times during the reevauation of her
benefits as the 24 month period neared its end, and the record shows that the care he thought
she required had been dramatically reduced during those two years. In January 1996, Dr.
Deaney was scheduling gppointments with Odowski every two weeks; by January of 1998, he
reported that he had seen the patient once a month during the past year, and expected to
continue seeing her once every two months in the future for medication management. .’ s EX.
C a 200. He dtated that she needed to remain on medication, but found that “there are no
gpecific physcd limitations’ to her ability to work, athough “she continues to be problematic
from apsychologic standpoint.” 1d. In the letter he wrote after Odowski first appeded the
denid of continued benefits, Dr. Delaney said that the plaintiff “could do some activities that
would be in a non-threatening environment” but that he didn’t believe that she could resume
work as aclams specidig “given her difficulties interacting with people” H.sEx. C a 145.
In hislast report, aletter to Monte Denman dated June 18, 1998, Dr. Delaney reiterated her
need for a non-threstening work environment.

Accordingly, we find that LINA’s decison not to extend Odowski’s long term
disability benefits after April 8, 1998 was not arbitrary and capricious and is supported by the

record. Therefore, we will deny plaintiff’s motion for summary judgment (Doc. 22) and will
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grant summary judgment in favor of the defendant. An gppropriate Order follows.

Maurice B. Cohill, J.
Senior United States Didrict Judge

CC: Counsd of record
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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

TANYA M. OSLOWSKI,
Plaintiff,
Civil Action No. 99-356

V.

LIFE INSURANCE COMPANY OF
NORTH AMERICA,

SN N N N N N N N N N

Defendant.

ORDER

AND NOW, to-wit, this 12th day of April, 2001, for the reasons set forth in the
accompanying Opinion, IT ISHEREBY ORDERED, ADJUDGED, and DECREED that since
the claims presented in Counts|, I11, and IV of the complaint are preempted by ERISA, 29
U.S.C. § 1132(8)(1)(B), these clams shall be and hereby are DISMISSED.

IT ISFURTHER ORDERED THAT plaintiff’s motion for summary judgment on Count
Il of the complaint, (Doc. 22), be and hereby is DENIED. Judgment shall be and hereby is
entered in favor of the defendant and againgt the plaintiff, and the Clerk of Court be and hereby

isdirected to mark this case as closed.

Maurice B. Cohill, Jr.
Senior United States Didtrict Judge

CC: Counsd of record
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