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MEMORANDUM

Gary L. Lancaster,
D strict Judge. March 18, 2003

Before the court is Plaintiff's notion to preclude the
testi mony of Eddi e Beck as Defendant’'s expert on three separate
i ssues regarding Mssissippi state tax law. Plaintiff asserts
that M. Beck’s testinony shoul d be precl uded because it does not
nmeet the relevancy and reliability requirenents set forth in
Federal Rul e of Evidence 702 of the Federal Rules of Evidence and

by the United States Suprene Court in Daubert v. Merrell Dow

Phar maceuticals, Inc., 509 US. 579 (1993), and its progeny.

Plaintiff also noves for the exclusion of certain docunents
identified in defendant’s pre-trial statement as “applicable
portions of the tax codes of the 50 states.” For the reasons

that follow, both of plaintiff’s notions will be granted.

| . Backagr ound

Plaintiff, Ducharme, MMIllen & Associates ("Ducharne")

contracted to provide defendant, Calgon Carbon Corporation



("Calgon"), tax consulting services. Under the agreenent,
Ducharme was to be paid 50% of any tax savings achieved through
its work. Ducharne asserts that it recomended that Calgon
switch the accounting nethod it was using to report taxable
income in the state of Mssissippi from the "apportionnent
nmet hod" to the "separate or direct nmethod."! Ducharne asserts
t hat Cal gon obt ai ned approxi mately $1, 000,000 in tax savi ngs by
i npl enmenting this recommendation and is suing for paynent.

Cal gon asserts that it does not owe any anmount to Ducharnme
because: 1) Ducharnme never nmade any reconmmendation regarding
separate accounting. To the contrary, in the only comrunication
between the parties in which separate accounting was nenti oned,
Ducharne only stated that Cal gon shoul d consider this accounting
met hod and Ducharne di d not know at the time whet her Cal gon coul d
actually enploy the nethod; 2) that Ducharne fal sely stated that
the M ssissippi State Tax Comm ssion (“Comm ssion”) preferred the
separate nethod of accounting and; 3) that Calgon's decision to

enpl oy the separate nethod was not made as a result of Ducharne's

! Under M ssissippi |law, a business with operations in
mul tiple states can potentially determne its net taxable
income wWithin Mssissippi by using one of two accounting
met hods. Under the apportionnent nethod, the business enploys
a three factor fornula to estimate the incone that is
attributed to activity within M ssissippi fromthe business’s
overall incone. Under the direct or separate nethod, the
busi ness nust submt records that show net incone that was
actually attributable to activity within M ssissippi.
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al |l eged recommendati on, but Cal gon chose that route based upon
its own personnel’s know edge.

Cal gon would like to call M. Eddie Beck to testify as an
expert to the second and third defenses referenced above. M.
Beck i s an accountant and CPA who was enpl oyed by the M ssi ssi ppi
Tax Comm ssion (“Comm ssion”) for thirty nine years. First, M.
Beck would testify that the Comm ssion does not prefer the
separate nethod of accounting. Second, to bolster the opinion
that the Comm ssion does not prefer the separate nethod of
accounting, M. Beck will testify that Calgon received accurate
advice fromtheir law firmthat it would be difficult to obtain
perm ssion fromthe Conm ssion to switch fromthe apportionnent
met hod to the separate accounting nethod. Third, M. Beck wll
testify that the concept of separate accounting is well known in
the area of taxation and that any reasonably experienced person
inanulti-state corporation's tax departnment woul d be aware of
the possibility of using separate accounting in filing multi-
state tax returns for corporations.

Cal gon objects to this testinony asserting it does not neet
the standards of reliability and relevancy set forth in Federal
Rul e of Evidence 702 and by the United States Suprenme Court in

Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U S. 579

(1993), and its progeny.



Ducharme also noves to exclude docunents identified in
Calgon’s pretrial statement as “Applicable portions of the tax
codes of the 50 states” because they were not produced in a

timely manner.

1. Di scussi on

A. Ducharme’s Modtion to Exclude the Testinmony of Eddie
Beck.

Federal Rul e of Evi dence 702 governs the adm ssi on of expert
testinmony in federal court. The rule states:

If scientific, technical, or other specialized
knowl edge will assist the trier of fact to understand
t he evidence or to determne a fact in issue, a wtness
qualified as an expert by know edge, skill, experience,
training, or education, may testify theretoin the form
of an opinion or otherwise, if (1) the testinony is
based upon sufficient facts or data, (2) the testinony
is the product of reliable principles and nethods, and
(3) the witness has applied the principles and net hods
reliably to the facts of the case. Fed. R Evid. 702
(2002).

The opinion testinony nust assist the trier of fact in

determining a fact in issue. United States v. Perez, 280 F.3d

318, 340 (2002). Wiile M. Beck’'s proffered testinony may
satisfy thereliability requirenments, this court does not believe
his testinony woul d assi st the jury by providing it with rel evant
informati on necessary to decide a fact in dispute. The court
will analyze the relevance of each of M. Beck's proposed

opi ni ons.



1. The M ssissippi Tax Conm ssion does not prefer
the direct nmethod of accounting.

Cal gon argues that Ducharne’s alleged recomendati on does
not trigger Cal gon’ s paynment obl i gation because t he
recommendati on was w ong. Specifically, in a letter from
Ducharme to Cal gon, a representative of Ducharne stated:

Another area for review in Mssissippi is the
filing of a return based on separate accounting. If
Calgon's records are maintained on a plant by plant
basis and the M ssissippi plant is |osing noney or the
i ncome generated is |ess than the apportioned incone
for the year, you may want to consider refiling onthis
basis. Inactuality, M ssissippi prefers returns to be
filed based on separate accounting. |If you have any
additional information or thoughts on this matter, do
not hesitate to give ne a call and we can discuss this
further. (enphasis added).

Calgon proffers that M. Beck wll testify that, in
practice, the Comm ssion actually prefers the apportionnment
met hod over the separate nethod. First, it is questionable
whet her the statenent in the alleged recommendation is actually

incorrect.? Second, even if this portion of the letter was

2In Calgon’s Appeal to the M ssissippi State Tax
Commi ssion Board of Review, in which Calgon argued for
perm ssion to use the separate nethod in order to have its tax
assessnments adjusted, Calgon actually argued to the contrary
stating, “Mssissippi |aw contains a clear and unquestionable
statutory preference for Direct or Separate Accounting...”
Cal gon also cited a 1995 M ssissippi Suprenme Court decision
whi ch states, “Mssissippi’s systemfor tax reporting prefers
di rect accounting presunably because it is nore accurate.”
M ssissippi State Tax Conmin v. Chevron U S. A Inc., 650 So.2d
1353, 1356 (M ss. 1995). M. Beck will testify that, in
practice, the Conm ssion’s preference is contrary to these
statenents of |aw.




incorrect, the record shows that Calgon in fact received
perm ssion from the Mssissippi State Tax Comm ssion to file
anended returns based upon separate accounting and t hese anended
returns resulted in a tax savings by Cal gon. Therefore, whether
the separate accounting nethod is “preferred” by the Conm ssion,
or is nerely accepted, is irrelevant. Put anot her way, the
al l eged recomendation clearly worked, therefore Cal gon cannot
argue that they have no obligation to pay Ducharnme because this
statenent may be technically incorrect. Therefore, M. Beck's
testinmony as to this opinion wll be excluded.

2. Cal gon woul d have difficulty obtaining perm ssion
to file anended returns based on the separate
accounti ng met hod.

M. Beck would also testify that the advice Cal gon received
from their law firm that it would be difficult to obtain
perm ssion fromthe Conm ssion to file using separate accounting
was correct. The purpose of this testinony appears to be two
fold: 1) to showthat Ducharne's all eged reconmendati on woul d not
be easily inplemented and 2) to further contradict Ducharnme's
statenent that the Conm ssi on prefers separate nethod accounti ng.
Again, this court fails to see how this opinion is relevant.
Regar dl ess of the degree of difficulty it would take to inpl enent
t he recommendation, it is undi sputed that Cal gon was permtted to
file amended returns based on the separate accounting nethod.

Also, as stated above, the Commssion's "preference" s



irrelevant, therefore, thereis noneedto further contradict it.
Thus, M. Beck will be precluded fromtestifying to this opinion.

3. The separate accounting nethod is a well known
accounting principle.

Finally, M. Beck would testify that the principle of
separate accounting is well known in the area of taxation and
that any reasonably experienced person in a nulti-state
corporation's tax departnent woul d be aware of the possibility of
usi ng separate accounting in filing nulti-state tax returns for
corporations. This opinion w Il support Cal gon's contention that
its personnel knew of the option of filing anended returns based
on separate accounting prior to Ducharne's recomrendation, and
the decision to seek permssion to file these returns was not
based on Ducharnme’s recomendati on.

This court finds this testinony to be irrelevant as well.
| f Calgon’s defense is that the decision to seek the filing of
returns based on separate accounting was not the result of
Ducharnme’s recommendation, then representatives from Cal gon
should testify as to what the decision was actually based on.
The general know edge or acceptance of the separate nethod of
accounting in the industry as a whole is irrelevant to this
defense. Therefore, M. Beck will be precluded fromtestifying

to this opinion.



B. Mbtion to Exclude Evidence of State Tax Codes.

Ducharme has al so noved to exclude from evi dence docunents
identified in Calgon’s pre-trial nmenorandum as “applicable
portions of the tax codes of the 50 states.” Ducharnme argues
that these docunents should be excluded because they were not
produced in a tinmely fashion. However, in |ight of this court’s
ruling that the M ssissippi Tax Conm ssion’s actual preference of
accounting nethods isirrelevant tothe issues inthis case, this
court cannot conceive of a way in which the tax codes of other
states, which have nothing to do with this litigation, could be
relevant to any issue in this case. Therefore, evidence of the

tax codes of states other than M ssissippi wll be excluded.

[11. Concl usion

Because M. Beck’'s proffered opinions are not relevant to
any dispute in the case, his testinony will be excluded at trial.
Because the tax codes of states other than M ssissippi are not
relevant to this case, evidence of these tax codes wll be

excluded at trial as well. The appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVAN A

DUCHARME, McM LLEN )

& ASSQOCI ATES, | NC., )
Plaintiff, ) Civil Action No. 00-1730

)

v. )

)

CALGON CARBON CORPORATI ON, )

Def endant . )

ORDER

AND NOW this 18th day of March, 2003, upon consideration
of plaintiff’s Motion to exclude the testinony of Eddie Beck, IT
| S HEREBY CRDERED that M. Beck is precluded fromtestifying to
the proffered opinions discussed in the attached nenorandum
Upon consideration of plaintiff’s notion to exclude sections of
state tax codes, other than Mssissippi’s, |IT IS HEREBY ORDERED
that evidence of state tax codes, other than M ssissippi’s tax

code, will be excluded fromtrial.

BY THE COURT:

cc: Al Counsel of Record



