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Def endant s. )

VEMORANDUM ORDER

Gary L. Lancaster,
District Judge. March 21, 2002

This is an action stemming from the operation of a
| ocal cabl e conpany. Plaintiff, the Borough of Bl awnox, contends
t hat t he def endants acting alone and i n concert have breached t he
provi sions of section 621(b)(1) of the Comunicati ons Act of
1934, 47 U.S.C. 8 541(b)(1)(2001); Federal Racketeer Influenced
and Corrupt Organi zations Act, 18 U.S. C. 88 1961-1968 (“RICO);
and rel ated common lawclaim Plaintiff seeks noney danages and
certain equitable relief. Def endants have filed notions to
di sm ss under Federal Rule of Civil Procedure 12(b)(6) arguing
that the conplaint failstostate a claimfor whichrelief can be
gr ant ed.

When t he court considers a Rul e 12(b)(6) notiontodismss,

the issue is not whether plaintiff will prevail in the end, or



whet her recovery appears to be unlikely or even renote. The
issue is limted to whether, when viewed in the |ight nost

favorable to plaintiff, and wth all well-pleaded factual

al | egati ons taken as true, the conplaint states any valid claim
for relief. Inthis  regard, the court will not dism ss a claim
merely because plaintiff's factual all egati ons do not support the
particul ar | egal theory he advances. Rather, the court is under
a duty to i ndependent|y exam ne the conplaint todeternmneif the
factual allegations set forth could provide relief under any
vi able | egal theory. See 5A Charles Alan Wight & Arthur R

MIller, Federal Practice & Procedure 8 1357, at 337 & n. 40 (2d

ed. 1990). See also Conley v. G bson, 355 U. S. 41, 45-46 (1957).

It is on this standard that the court has revi ewed
def endants' noti ons. Based on the pl eadings of record, the
arguments of counsel and the briefs filed in support and
opposition thereto, the court is not persuaded "beyond a doubt
that the plaintiff can prove no set of facts in support of his
cl ai mwhich would entitle himto relief."” Conley, 355 U S. at
45- 46.

Therefore, this day of March, 2002, I T IS HEREBY
ORDERED t hat def endants' notions to di sm ss [docunents #34 and

36] are denied without prejudice to defendants’ right to raise



t hese same matters under Fed. R.Civ. P. 56(c) ona fully devel oped
record.
I T I'S FURTHER ORDERED t hat a status conference in this

matter shall be held on the day of , 2002 at

BY THE COURT:

cC: Al'l Counsel of Record



