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N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVANI A

TRI - STAR FARMS LTD. AND THE )
CITY OF MAM FIRE FI GHTERS )
AND POLI CE OFFI CERS' )
RETI REMENT TRUST FUND, on )
behal f of thenmselves and all )
others simlarly situated, )
Plaintiffs, )
)
V. ) Civil Action No. 01-1259
)
MARCONI, PLC, ROGER HURN, )
GEORGE SI MPSON, JOHN MAYO, and )
STEVE HARE, )
Def endant s. )

MEMORANDUM

Gary L. Lancaster,
District Judge. Sept enber 18,

2002

This is a class action in which plaintiffs allege
defendants violated of the federal securities |aws.
Plaintiffs argue that defendants artificially inflated the
mar ket price for Marconi, PLC ("Marconi") securities by
issuing fraudulently false and m sleading statements in
violation of section 10(b) of the Securities Exchange Act of

1934 (the "Exchange Act"), 15 U.S.C. 8§ 78j(b), and Rule 10b-5

promul gated by the Securities and Exchange Conm ssi on (" SEC"),

17 CF.R 8 240-10b-5. Plaintiffs also contend that the

i ndi vi dual defendants are |liable as controlling persons under



section 20(a) of the Exchange Act for Marconi's alleged
viol ations of section 10(b). Plaintiffs seek noney damages.
Def endants have filed a motion to dismss the
Consol i dated Anmended Class Action Conplaint ("Conplaint")?
pursuant to Fed. R Civ. P. 12(b)(1) and (6). First,
defendants argue that this court |lacks subject matter
jurisdiction over naned plaintiff Tri-Star Farms, Ltd. ("Tri-
Star") and any other foreign purchasers of Marconi ordinary
shares because their clains are predicated on the purchase of
the securities of a foreign conpany on a foreign exchange and
based on the conduct of foreign citizens in a foreign country.
Second, defendants argue that the Conplaint should be
dismssed in its entirety for failure to state a clai m upon

which relief may be granted.?

1. In an order dated October 22, 2001, this court
consol i dated six previously-filed actions at Civ. A No. 01-
1259 and appointed Tri-Star Farnms, Ltd. and the City of
Mam Fire Fighters' and Police Oficers' Retirement Trust
Fund lead plaintiffs. Pursuant to the October 22, 2001
order, plaintiffs filed a Consolidated Amended Cl ass Action
Conpl ai nt on Decenber 21, 2001. It is this conplaint that
def endants are nmoving to disn ss.

2. Defendant Roger Hurn ("Hurn") did not participate in

bringing the initial notion to dism ss because, at the tine

it was filed, he had not yet been served with process and,

accordingly, had no obligation to respond to the Conpl aint.

Def endant Hurn subsequently was served and, on July 22,
(continued...)



Plaintiffs oppose defendants' notion, arguing that
the court has subject-matter jurisdiction over the clains of
all plaintiffs, including those who purchased Marconi ordi nary
shares on the London Stock Exchange, because defendants
engaged in extensive fraud-related conduct in the United
States. Plaintiffs further argue that the Conplaint, read in
the light nost favorable to them provides sufficient factual
support and particularity to survive defendants' notion to
dismss for failure to state a clai mupon which relief can be

gr ant ed.

BACKGROUND

Plaintiffs seek to bring this action on behalf of a
cl ass conprised of all purchasers of the ordinary shares® and

Ameri can Depository Receipts ("ADRs") 4 of Marconi between Apri

(...continued)

2002, filed a separate Motion to Dism ss the Consoli dated

Cl ass Action Conplaint. In his nmotion, Hurn adopts and

i ncorporates by reference the notion to dism ss and
supporting brief filed by the other defendants in this case.
Thi s Menorandum applies equally to both nmotions to dism ss.

3. "Ordinary shares"” are the British equival ent of conmon
st ock.

4. "An ADR is a receipt issued by a depository bank that
represents a specified amount of a foreign security that has
(continued...)



10, 2001, the date of the first all eged m srepresentation, and
July 5, 2001, the day after Marconi suspended all trading in
its shares and issued a profit warning (the "class period").
Named plaintiff Tri-Star Farns Ltd., a foreign corporation
al l egedly purchased Marconi ordinary shares at artificially
inflated prices during the class period and was damaged
thereby. Nanmed plaintiff the City of Mam Fire Fighters' and
Police Oficers' Retirement Trust Fund allegedly purchased
Marconi ADRs at artificially inflated prices during the class
peri od and was danaged thereby. The putative class seeks
remedi es under the Exchange Act.

Def endant Marconi is a United Kingdom corporation

with its executive offices and principal place of business

(...continued)

been deposited with a foreign branch or agent of the
depository, known as the custodian. The holder of an ADR is
not the title owner of the underlying shares; the title
owner of those shares is either the depository, the
custodian, or their agent. ADRs are tradeable in the sane
manner as any other registered American security, may be
listed on any of the mmjor exchanges in the United States or
traded over the counter, and are subject to the federal
securities laws. This nmakes tradi ng an ADR sinpler and nore
secure for an Anmerican investor than trading in the
underlying security in the foreign market." Pinker v. Roche
Hol di ngs Ltd., 292 F.3d 361, 367 (3d Cir. 2002) (citations
omtted). Marconi's ADRs are traded on the NASDAQ narket,
and each Marconi ADR represents two Marconi ordinary shares.




| ocated in London, United Kingdom According to Marconi's SEC
filings, as of August 31, 2000, Marconi had 2.76 billion
ordi nary shares outstanding. Holders of only 0.15% of those
shares are residents of the United States. Marconi ordinary
shares trade on the London Stock Exchange. Mar coni's ADRs
were registered with the SEC and traded in the United States
on the NASDAQ nmarket. As of August 31, 2000, Marconi ADRs
accounted for approximtely 1%of Marconi's total issued share
capital. Virtually all holders of Marconi ADRs are United
States residents.

The individual defendants are Roger Hurn, Marconi's
former Chairman; George Sinpson, Marconi's fornmer Chief
Executive O ficer; John Mayo, Marconi's former Finance
Di rect or and Deputy Chi ef Executive; and Steve Hare, Marconi's
Chi ef Financial O ficer.

According to the conplaint, Marconi is a gl oba
communi cations and information technology conpany that
suppl i es advanced conmuni cati on sol uti ons and key t echnol ogi es
and services for the Internet. The conplaint alleges, inter
alia, that toward the end of 2000, Marconi's conpetitors began
announci ng that the market for telecommunications equi pnment

had col | apsed. Al t hough these conmpetitors issued profit



war ni ngs and drastically reduced earnings estinmtes and nmgj or
Mar coni customers warned that they intended to cut capital
expendi tures, Marconi reassured investors during the class
period that its revenues would rise. Mar coni al so cl ai ned
that its geographic and business mx left it relatively inmune
from the economi ¢ downturn and that, unlike its conpetitors,
it saw no need to change its guidance. Plaintiffs allege that
t hese assurances were fal se and m sl eadi ng and made wi t hout a
reasonabl e basis.

The specific false and m sl eading statenents which
formthe basis of plaintiffs' conplaint were contained in two
Form6-Ks filed with the SEC on April 10 and May 17, 2001% and
in articles published in the Financial Tinmes (London) on
April 11, May 18, and June 19, 2001.

On July 4, 2001, Marconi suspended all tradinginits

shares on the London Stock Exchange for the day while its

5. The SEC requires foreign issuers registered under the
Exchange Act to file on Form 6-K informati on and materi al
made avail able to stockhol ders pursuant to foreign |aw,

st ock exchange regul ati ons, or otherw se distributed to
security holders. See Exchange Act Rule 13a-16(a). 17
C.F.R 8§ 240.13a-16(a); see also Harold S. Bloonmenthal &
Samuel Wolff, Securities and Federal Corporate Law 8§ 27:244
(2d ed. 2001). This material includes press rel eases. See
id. The April 10 and May 17, 2001, Form 6-Ks at issue in
this case incorporate verbatimpress releases issued in the
Uni t ed Ki ngdom on those sane dates.
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board nmet. At the end of the trading day, Marconi bel atedly
issued a profit warning, disclosing that sales for the year
woul d be fifteen percent | ower than the previous year and that
its operating profit before exceptional items would be down
approximately fifty percent for the year ending March 31,
2002.

Plaintiffs allege that this disclosure of Marconi's
true financial condition was devastating to Marconi's
shar ehol ders. \When trading resunmed on July 5, 2001, the price
of Marconi's ordinary shares dropped by over fifty percent.
Simlarly, Marconi's ADRs dropped, on extraordinarily heavy
tradi ng volume, froma closing price of $7.03 on July 3, 2001
to a closing price of $3.35 on July 5, 2001.

The conplaint alleges that, due to defendants
deceptive and illegal conduct, plaintiffs and the other
putati ve cl ass menbers purchased their Marconi ordi nary shares
and/or ADRs at grossly inflated prices and were damaged

t her eby.

1. DI SCUSSI ON

A. Subj ect Matter Juri sdiction

1. St andard of Revi ew




VWhen a court considers a motion to dismss for |ack
of subject matter jurisdiction under Federal Rule of Civi
Procedure 12(b)(1) ("Rule 12(b)(21)"), it nust first determ ne
whet her the defendant 1is making a facial or factual
jurisdictional attack. In a facial jurisdictional attack,
where the defendant asserts that the allegations of the
conplaint are insufficient to establish jurisdiction, the
court nmust consider the allegations of the conplaint as true
and draw all reasonable inferences in favor of the non-noving

party. Mortensen v. First Fed. Sav. & Loan Ass'n, 549 F.2d

884, 891 (3d Cir. 1977). In a factual jurisdictional attack,

where the defendant argues that the court |acks jurisdiction
based on evidence outside of the pleadings, the standard of
review is very different. "Because at issue in a factual
12(b) (1) notion is the trial court's [actual] jurisdiction --
its very power to hear the case -- [rather than sinply the
sufficiency of plaintiff's allegations] there is substanti al
authority that the trial court is free to weigh the evidence
and satisfy itself as to the existence of its power to hear

the case.” Mrtensen, 549 F.2d at 891. Thus, when presented

with a factual 12(b)(1) nmotion, the court my consider

evi dence outside of the pleadings, id., and need only accept

10



the plaintiffs' uncontroverted allegations as true, Cedars-

Sinai Med. Ctr. v. Watkins, 11 F.3d 1573, 1583 (Fed. Cir.

1993)(citing G bbs v. Buck, 307 U S. 66, 72 (1939) and 5A

Charles Alan Wight & Arthur R MIler, Federal Practice and

Procedure 8§ 1350, 1363, at 219-20, 457 (2d ed. 1990)).

2. Subj ect-Matter Jurisdiction Under the Exchange

The primary issue in this case involves the
extraterritorial reach of the federal securities | aws.
Specifically, the court nust deci de whether the Exchange Act
confers upon it subject-matter jurisdiction over the clains of
Tri-Star and any other foreign class nenbers who purchased
ordi nary shares of Marconi, a foreign conpany, on the London
St ock Exchange. ©

Def endants argue that the court | acks subject-matter
jurisdiction over such putative class nenbers because the

federal securities laws do not apply to clainms of foreign

6. Defendants do not challenge the court's subject-matter
jurisdiction over the clainms of the City of Mam Fire
Fighters' and Police Oficers' Retirement Trust Fund or the
putative class of persons who purchased Marconi ADRs on the
NASDAQ mar ket during the class period. This would include
foreign as well as Anerican purchasers of Marconi ADRs. As
explained infra, the court agrees that it has subject-matter
jurisdiction over these persons under the Exchange Act.

11



purchasers of securities of a foreign conpany on a foreign
exchange based on conduct of foreign citizens that took place
exclusively in a foreign country. Defendants contend that al
of the all eged wongful conduct in this case took place in the
United Kingdom and that a finding of subj ect-matter
jurisdiction in this action would establish a predicate for
United States regulation of all foreign securities markets,
vastly expandi ng the nunber of securities class actions that
could be filed in United States courts.

Plaintiffs di sagree, arguing that sonme of defendants
wrongful conduct occurred in the United States and that
conduct is sufficient to establish subject-matter jurisdiction
over all of the putative class nenbers including foreign
purchasers of Marconi ordinary shares. Plaintiffs primarily
point to alleged fal se and m sl eadi ng statenents contained in
two Form 6-Ks Marconi filed with the SEC during the class
peri od. Plaintiffs claim that these m srepresentations
significantly advanced defendants' fraudulent schenme to
m sl ead i nvestors.

After careful review of the pleadings of record
def endants' motion to dismss, the briefs filed in support

t hereof and opposition thereto, the argunents of counsel, and

12



applicable case law, we find that jurisdiction under the
Exchange Act does not extend to Tri-Star or any other non-
resi dent foreign purchasers of Marconi ordinary shares. The
reasons for the decision follow.

a. &overni ng Legal Standard

The question presented is whether Marconi's all eged
wrongful conduct within the United States is sufficient to
establish subject-matter jurisdiction under the Exchange Act
over the clainms of foreign purchasers of Marconi ordinary
shares on a foreign exchange. 1In cases such as this "[w] hen
a court is confronted with transactions that on any view are
predom nantly foreign, it nust seek to determ ne whether
Congress would have w shed the precious resources of the
United States courts and |aw enforcenment agencies to be
devoted to them rather than |eave the problem to foreign

countries." Bersch v. Drexel Firestone, Inc., 519 F.2d 974,

985 (2d Cir. 1975).

Section 27 of the Exchange Act vests federal courts
wi th exclusive jurisdiction over actions involving violations
of the Act as well as the rules and regul ations adopted

thereunder. See 15 U.S.C. § 78aa. Although the preanble to

t he Exchange Act expressly contenplates its application to

13



transactions in "interstate and foreign commerce," see 48

Stat. 881 (1934), the specific provisions of the Act itself
are silent with respect to the statute's extraterritorial
reach. Simlarly, the Act's legislative history is silent
with respect to the questions of jurisdictional scope at issue

her e. See SEC v. Kasser, 548 F.2d 109, 114 n.21 (3d Cir.

1977) .

I n the absence of clear statutory guidance, courts
have attenpted to discern Congress' intent with respect to the
extraterritorial jurisdiction of the federal securities |aws

in transnational fraud cases. See Bersch, 519 F.2d at 993

("Qur conclusions rest on . . . our best judgnent as to what
Congress would have wi shed if these problens had occurred to
it."). In so doing, the courts have devel oped two basic tests
for subject matter jurisdiction -- the "effects test"” and the

"conduct test." See Robinson v. TCI/US W Communi cations

Inc., 117 F.3d 900, 905 (5th Cir. 1997). The "effects test"

consi ders whet her conduct outside the United States has had a
substantial adverse effect on United States investors or
United States securities markets. See id. The "conduct test”
| ooks at whether conduct within the United States is alleged

to have played sone part in the perpetration of a securities

14



fraud on investors outside of this country. See id.
Sati sfaction of either test may independently establish
jurisdiction. See id.

Jurisdiction over Tri-Star and other non-resident
foreign purchasers of Marconi ordinary shares cannot be
prem sed on donestic "effects" of foreign conduct.’” These
i nvestors were not Anerican investors, they did not purchase
their securities on an Anmerican exchange, and they did not
suffer the effects of Marconi's alleged conduct within the
United States. Therefore, there is no donmestic effect of
Mar coni ' s conduct I n relation to these plaintiffs.
Accordingly, we must look to Marconi's conduct within the

United States in determ ni ng whet her we have jurisdiction over

these plaintiffs' clains. Before doing so, however, we nust

7. In contrast, we do have jurisdiction over the City of
Mam Fire Fighters' and Police O ficers' Retirenment Trust
Fund and ot her Marconi ADR hol ders because nost, if not all,
of the Marconi ADR holders were United States residents and
the ADRs were traded on the NASDAQ market. Thus,
defendants' all eged conduct had a substantial adverse effect
on United States investors and a United States securities
mar ket . Jurisdiction likewi se would extend to any United
St ates purchasers of Marconi ordinary shares. The foreign
purchasers of Marconi ordinary shares, however, cannot
bootstrap their | osses to these i ndependent Anerican |osses
to justify jurisdiction under an effects theory. See, e.q.,
McNamara v. Bre-X Mnerals Ltd., 32 F. Supp. 2d 920, 923-24
(E.D. Tex. 1999); Kaufman v. Canpeau Corp., 744 F. Supp.
808, 810 (S.D. Ghio 1990).

15



consi der what degree of donestic conduct will suffice to
establish jurisdiction under the Exchange Act.

One of the early and influential cases to address
this issue is the opinion of the Court of Appeals for the

Second Circuit in Bersch v. Drexel Firestone, Inc., 519 F. 2d

974 (2d Cir. 1975). Bersch was a class action brought on

behal f of comon stockholders of 10S, Ltd., a Canadi an

corporation, whose main office was in Switzerland, and whose

stock was traded on foreign exchanges. See id. at 977-80.
Plaintiffs alleged violations of the Exchange Act and the
Securities Act of 1933 stemming from |osses they incurred
after purchasing 10S stock as part of a public offering.

See id. at 981. The conplaint alleged, inter alia, that

underwriters inpliedly represented to the public that | OS was
a suitable conpany for public offering when they should have
known that it was not. See id. Plaintiffs also alleged that
prospectuses failed to reveal illegal activities by 10S and
its officers and that various I0OS officials falsely touted
| OS's prospects in the nonths preceding the offering. See id.

In Bersch, the court of appeals was called on to

deci de whether subject matter jurisdiction existed "with

16



respect not only to the relatively few Americans who had
purchased 10S shares but to the many thousands of foreign

purchasers whom plaintiff sought to represent.” [d. at 986.

After a |l engthy analysis, the court of appeals concluded that
the anti-fraud provisions of the federal securities laws "[d]o
not apply to losses from sales of securities to foreigners
outside the United States unl ess acts (or cul pable failures to
act) within the United States directly caused such | osses.”

ld. at 993. Applying this standard, the court concl uded t hat

def endant s' conduct within the United States was not
sufficient to extend subject-matter jurisdiction to foreign

purchasers of the foreign securities at issue. See id. at

987.8 In reaching this holding, the court explained that
al t hough conduct within the United States may be sufficient to
confer jurisdiction in sone cases, jurisdiction over foreign
plaintiffs does not lie in "cases where the United States

activities are nerely preparatory or take the formof cul pable

8. The United States conduct in Bersch included,

inter alia, neetings of attorneys, underwiters, and
accountants in New York to initiate, organize, and structure
the offering at issue; retention of a New York law firmto
represent the underwriters; and neetings with the SEC. See
Bersch, 519 F.2d at 985 n. 24.

17



nonf easance and are relatively small in conparison to those
abroad. " 1d.

Shortly after the Bersch decision, the Court of
Appeals for the Third Circuit addressed the extraterritori al

reach of the Exchange Act in two cases involving solely

foreign victinms -- Straub v. Vaisman & Co., 540 F.2d 591 (3d

Cir. 1976) and SEC v. Kasser, 548 F.2d 109 (3d Cir. 1977).

These remain the only two opinions in which the Court of
Appeals for the Third Circuit has directly addressed this
i ssue.

Straub was a suit brought by European plaintiffs

against, inter alia, a registered securities broker-dealer in

New Jersey al |l egi ng fraudul ent conduct in connection with the

sale of certain securities. See Straub, 540 F.2d at 593-94.

Kasser was a suit brought by the SEC against certain
i ndi vidual s and corporations alleging that defendants engaged
in a scheme to defraud and make m srepresentations to a
Canadi an corporation with respect to the purchase and sal e of

vari ous securities. See Kasser, 548 F.2d at 110-11. I n

Kasser, the court recogni zed the Second Circuit's decisions in

Bersch and its conpanion case, |ITT v. Vencap. Ltd., 519 F.2d

1001 (2d Cir. 1975), as the then-leading opinions on the

18



problem of jurisdiction in transnational securities fraud

cases. See Kasser., 548 F.2d at 113; see also Straub, 540 F. 2d

at 595 (citing Bersch and ILTT). In both Straub and Kasser
the court of appeals held that, based on the facts as all eged
in the conplaint, it had jurisdiction under the securities

| aws even though foreign individuals or corporations were the

only victinms of the fraud. See Straub, 540 F.2d at 595

Kasser, 548 F.2d at 115-16.

Because it involved a closer factual question, the
court of appeals discussed the jurisdictional issue in greater
depth in Kasser than in Straub. |In Kasser, after discussing
t he decisions in Bersch and | TT, the court of appeals rejected
def endant s’ argunent that at | east some inpact or "effect” in
this country is a prerequisite to jurisdiction over

extraterritorial securities transactions. Kasser, 548 F. 2d at

113 (agreeing with Bersch and I TT on this point). The court
did not think that "Congress intended to allow the United
States to be used as a base for manufacturing fraudul ent

security devices for export, even when these are peddled only

to foreigners."” 1d. at 114 (quoting ITT, 519 F.2d at 1017).

Rather, in the court's view, "[t]he federal securities |aws

19



do grant jurisdiction in transnational securities cases
where at | east sonme activity designed to further a fraudul ent
scheme occurs within this country." [d. Consequently, the
court "decline[d] to immunize, for strictly jurisdictional
reasons, defendants who unl eash fromthis country a pervasive
scheme to defraud a foreign corporation.”™ 1d.
In addition to the above analysis, the court of
appeals set forth several policy reasons supporting its

deci si on. See id. at 116. First, the court stated that "to

deny such jurisdiction may enbol den those who wi sh to defraud
foreign securities purchasers or sellers to use the United
States as a base of operations.”™ |d. The court felt that a
finding of no jurisdiction on the facts of the case before it
"would, in effect, create a haven for such defrauders and
mani pul ators.” 1d. The court was "reluctant to concl ude that
Congress intended to allow the United States to becone a
'Barbary Coast," as it were, harboring international
securities "pirates.'" |d.

Second, the court was "concerned that a hol ding of
no jurisdiction mght induce reciprocal responses on the part
of other nations."” 1d. By finding jurisdiction in cases such

as the one before it, the court hoped to encourage other

20



nations to take appropriate steps against "fraudul ent schenes
ainmed at the United States fromforeign sources.” 1d.

Third and finally, the court reiterated its opinion
that the securities acts were designed to "insure high
standards of conduct in securities transactions within this
country,” not just to protect donestic markets and investors
fromthe effects of fraud. |[d. (enphasis added). The court
expl ai ned that finding jurisdictionwuld "enhance the ability
of the SEC to police vigorously the conduct of securities
dealings within the United States." 1d.

The parties in the present case differ in their
interpretations of the court of appeals' holdings in Straub
and Kasser. Plaintiffs argue that the court of appeals
applied a less strict standard in Straub and Kasser than the
Court of Appeals for the Second Circuit in Bersch applied with
respect to the degree of conduct within the United States
necessary to confer jurisdiction over securities fraud cl ains
brought by foreign plaintiffs. In particular, plaintiffs
argue that the Court of Appeals for the Third Circuit does not

require proof that donmestic activity directly caused

plaintiffs' alleged |Ioss. Rat her, quoting from Kasser,

plaintiffs contend that the standard in this circuit is that

21



jurisdiction exists any tine "at | east sonme activity designed
to further a fraudulent scheme occurs within this country”
regardl ess of whether or not that activity directly caused

plaintiffs' loss. See Kasser, 548 F.2d at 114.°

Def endants disagree with plaintiffs' interpretation
of Third Circuit precedent, pointing out that the court of
appeals in both Kasser and Straub cited Bersch and other
Second Circuit decisions with approval and arguing that the
Kasser and Straub courts based their jurisdictional analyses
on those deci sions.

We agree with defendants that the Court of Appeals
for the Third Circuit did not reject outright the reasoni ng of

the Court of Appeals for the Second Circuit with respect to

9. O her courts of appeals share plaintiffs' view that the
Court of Appeals for the Third Circuit applies a nore

rel axed standard than that espoused by the Court of Appeals
for the Second Circuit in Bersch and other cases. See,
e.g., Robinson v. TA/US W Comm Inc., 117 F.3d 900, 906
(5th Cir. 1997) ("The Third, Eighth, and Ninth Circuits, in
contrast, generally require sone |esser quantum of conduct.
To the extent that these cases represent a common position,
it appears to be that the donestic conduct need be only
significant to the fraud rather than a direct cause of
it."); Kauthar SDN BHD v. Sternberg, 149 F.3d 659, 666 (7th
Cir. 1998) (sane); Zoelsch v. Arthur Andersen & Co., 824
F.2d 27, 31 (D.C. Cir. 1987) ("The Third, Eighth, and N nth
Circuits appear to have relaxed the Second Circuit's
test."); Gunenthal GrbH v Hotz, 712 F.2d 421, 424 (9th Cir.
1983). These opinions, of course, are not binding on this
court.

22



the jurisdictional issues now before us. To the contrary, as
di scussed above, the court in Kasser cited both Bersch and | TT
in support of its analysis and expressly recogni zed the Second
Circuit as having a particular expertise in the area of

securities |aw. See Kasser, 548 F.2d at 115 ("In sum the

prior pronouncenents of this Court and those of the Second
Circuit, acourt with especial expertise in matters pertaining
to securities, lend great support for a holding of
jurisdiction here.").

Moreover, the court in both Kasser and Straub was
qui ck to point out that the conduct at issue in those cases
i kely would satisfy Bersch's direct causation requirenent.

See Straub, 540 F.2d at 595 ("Wherever the jurisdictional |line

is to be drawn, we entertain no doubt that application of
federal law is proper, in this instance . . ." (citation

omtted)); Kasser, 548 F.2d at 115 ("Not only do we believe

that the sumtotal of the defendants' intranational actions
was substantial, but we also question whether it can be
convincingly maintained that such acts within the United

States did not directly cause any extraterritorial |osses.").
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We disagree with defendants, however, that the
Kasser and Straub opinions mandate a showing of direct
causation to establish jurisdiction. Rather, as stated above,
the United States-based conduct in Straub and Kasser was so
extensive that jurisdiction was |ikely proper wunder any
standard, including that applied in Bersch. Thus, the facts
in Straub and Kasser did not require the court of appeals to
deci de the issue of whether direct causation is a necessary
el ement of the "conduct test."”

As plaintiffs point out, sone of the |anguage in
Straub and Kasser indicates that the Court of Appeals for the
Third Circuit mght be willing to accept sonme |esser quantum
of conduct as sufficient to establish jurisdiction than that
required to satisfy the "direct causation" standard. Most
notable is the court's statement in Kasser that the federal
securities laws "do grant jurisdiction in transnational

securities cases where at |east sone activity designed to

further a fraudulent schenme occurs within this country.”

Kasser, 548 F.2d at 114 (enphasis added). W disagree with

plaintiffs, however, to the extent they argue that this

| anguage indicates that any conduct within the United States
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will suffice.10 To the contrary, |anguage elsewhere in
Kasser indicates that the |evel of domestic conduct, at the
very least, nmust be significant and material to the fraud.

See, e.qg., id. at 115 n.25, 116. "Merely preparatory" or

i nsubstantial conduct is not enough. See id. at 115.

For purposes of this case, we do not need to decide
the precise standard the Court of Appeals for the Third
Circuit would apply in a close case because, as set forth
bel ow, the alleged United States conduct in this case is not
substantial enough to confer jurisdiction under any reasonabl e

interpretation of Straub or Kasser.

b. Jurisdiction in This Case

10. Plaintiffs, for exanple, suggest that the court's

| anguage in Straub that "[c]onduct within the United States
is alone sufficient froma jurisdictional standpoint to
apply the federal statutes,” 540 F.2d at 595 (quoted in
Kasser, 548 F.2d at 112-13), inplies that any conduct, no
matter how insignificant, would suffice to invoke federa
jurisdiction. W disagree. To the contrary, the court's
comment in Straub nerely establishes that jurisdiction may
be proper in cases where there is unlawful donestic conduct
even if there is no effect on Anerican interests. See id.
(di scussi ng whet her nonresident foreign national plaintiffs
may i nvoke the jurisdiction of the federal securities |aws).
The court specifically did not determ ne the degree of
conduct required to establish such jurisdiction. See id.
(indicating it was not necessary in that case to determ ne
where the jurisdictional |ine should be drawn).
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Initially, we note that plaintiffs cannot rely on the
nmere fact that the court of appeals found jurisdiction in
Straub and Kasser to support a finding of jurisdiction here.
As stated above, the facts of Straub and Kasser differ widely
from the facts presented in this case. In Straub, for
exanple, "[t]he fraudul ent scheme was conceived in the United
States by Anerican citizens, involved stock in an Anmerican
corporation traded on [an] Anerican over-the-counter exchange,
and an Anerican securities broker from his office in New

Jersey was responsible for the wongful om ssions.” Straub

540 F.2d at 595. None of these facts are present here. To

the contrary, the all eged fraudul ent schenme at issue here was
conceived in the United Kingdomby British citizens, involves
ordinary shares in a British corporation traded on a foreign
exchange, and foreign citizens were responsible for the
al | eged wrongful m srepresentati ons and om ssions. The policy
grounds for the court's decision in Straub — the interest of
the United States in regulating the conduct of its broker-
dealers in this country and enhancing world confidence in its
securities markets, see id. -- likewi se do not apply here.
Rat her, this case i nvolves the conduct of foreign citizens and

its inmpact on foreign securities nmarkets.

26



Simlarly, Kasser i nvol ved "significant” and
"substantial" United States activities including: vari ous
negotiations within the United States; execution of a key
i nvest ment contract at issue in the United States;
i ncorporation of sone of the defendant conpanies in the United
States; and maintenance in the United States of records by
Anmerican and foreign corporations that were crucial to the

consummti on of the fraud. See Kasser, 548 F.3d at 111, 115.

Also significantly, neither Straub nor Kasser was a
class action |lawsuit. Rat her, both cases involved alleged
fraudul ent acts by defendants against a single or small group
of individual victins. The court of appeals in Bersch, which
was a class action, flagged what it called a "serious problent
regarding the foreign putative class nenbers in that case --
namely, "the dubious binding effect of a defendants' [sic]
judgnment (or a possibly inadequate plaintiff's judgnent) on

absent foreign plaintiffs or the propriety of purporting to

bind those plaintiffs by a settlenent."” See Bersch, 519 F. 2d

at 986; see also id. at 996-97. As the Bersch court noted,

such problenms are not presented when the SEC seeks to enjoin

activity (as in Kasser) or when the action is by naned
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plaintiffs (as in Straub). See Bersch, 519 F.2d at 986 n. 26;

see also ITT, 519 F.2d at 1018 n.31 ("Class actions may stand
differently, for reasons developed in Bersch primarily the
i keli hood that a very small tail may be waggi ng an el ephant
and that there is doubt that a judgnent of an Anmerican court
woul d protect the defendants el sewhere.").

Thus, the findings of jurisdiction in Straub and
Kasser do not dictate the outconme in this case. The Court of
Appeals for the Third Circuit has not addressed whether the
principles applied in Straub and Kasser would support
jurisdiction under the entirely different factual scenario
presented here -- class clainms brought by foreign investors
who purchased securities on a foreign exchange stemm ng from
al l egedly fraudulent msrepresentations made by foreign
defendants primarily in a foreign country. We find that
Straub and Kasser do not support a finding of jurisdictionin
this case.

Here, the conduct underlying plaintiffs' cause of
action primarily occurred in the United Kingdom For exanple,
all of the alleged fraudul ent m srepresentati ons and om ssi ons
originated in England and were initially published in foreign

press rel eases and newspapers. The only fraudul ent conduct
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alleged to have taken place in the United States is the
i ncl usi on of sone of t he pur ported fraudul ent
m srepresentations and om ssions in fornms Marconi filed with
the SEC and the dissem nation of the statenents published in
the British press in the United States.!* W find that these
al l eged acts are insubstantial in conparison to the conduct
that purportedly occurred in the United Kingdom and coul d not
have played a significant role in furtherance of any fraud
per petrated against the foreign investors.

In short, the connection between the all eged United
St at es conduct and the clainms of the foreign investors inthis
case is too tenuous to support a finding of subject-matter
jurisdiction over those clains under the securities |aws.
This is not a case involving defendants who have "unl eash[ ed]
fromthis country a pervasive schene to defraud" the foreign

plaintiffs. Kasser, 548 F.2d at 114. Nor is this an instance

where defendants wused the United States as a base of

operations for perpetrating fraud. See id. Rather, this is

11. Wth the exception of the SEC filings, plaintiffs do
not allege that defendants thenselves circul ated any
statenents published in the British newspapers in the United
States. Rather, they allege that the newspaper articles
were available in the United States via the Internet and

ot her such neans.
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a case in which the alleged fraud was commtted by foreign
def endants on foreign individuals in a foreign country -- a
situation the federal securities laws were not intended to

remedy. See Butte Mn. PLCv. Smth, 76 F.3d 287, 291 (9th

Cir. 1996) ("W are not to be a haven for scoundrels; nor

should we be a host for the world's victins of securities

fraud.").
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In their opposition brief and at oral argunent,
plaintiffs strongly argue that the allegedly fraudulent
statenents defendants made in the United Kingdom constitute
"activity in the United States" because the ni srepresentations
and om ssions concerned the status of Marconi's United States
operations -- the nobst substantial segment of Marconi's
busi ness. Plaintiffs argue that Tri-Star and ot her purchasers
of Marconi ordinary shares relied on the fact that a
substantial anmount of Mrconi's sales and revenues were
generated from its United States businesses and that
defendants' failure to disclose serious problens in Marconi's
United States businesses (e.g., outdated technology and
failure to obtain necessary certifications) caused them to
purchase their shares at a price they would not have ot herw se
pai d.

Even assum ng plaintiffs' allegations regarding the
status of Marconi's United States operations are true, the
argument that these operations support a finding of
jurisdiction is flawed. Marconi's United States business
operations were not thensel ves fraudulent. Rather, the fraud
arises fromthe representati ons defendants did or did not make

about those operations. Sinply making fraudul ent statenents
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about what is happening in the United States does not make
t hose statements "United States conduct” for purposes of the
conduct test. Nor does it make the underlying activity itself
f raudul ent . 2

Plaintiffs also rely on the "fraud-on-the-nmarket"
theory to support a finding of jurisdiction. Under the fraud-
on-the-market theory, when materially m sleading statenents
have been dissenm nated into an inpersonal, well-developed
mar ket for securities, the reliance of individual plaintiffs
on the integrity of the market price may be presumed. See,

e.0., Basic Inc. v. Levinson, 485 U.S. 224, 245-47 (1988).

That is, an investor who buys or sells stock at the price set
by the market does so in reliance on the integrity of that
price. See id. Because nost publicly available informtion

is reflected in market price, an investor's reliance on any

12. In addition, the mere fact that Marconi carries on
substanti al business operations in the United States is not,
initself, sufficient to confer subject-matter jurisdiction
under the securities |aws. See, e.g., In re Baan Sec.
Litig., 103 F. Supp. 2d 1, 10 n.14 (D.D.C_2000) (stating
that while the fact that defendant conducts a great deal of
business in the United States "would be inportant to the

i ssue of personal jurisdiction, [it is] irrelevant to

subj ect matter jurisdiction. The conduct test requires that
the fraudul ent activity take place in the United States, and
the fact that defendants conducted other activity in the
United States is not significant.").
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public material m srepresentations, my be presuned for
pur poses of a Rule 10b-5 action. See id.

Plaintiffs argue that the alleged fraudul ent
m srepresentations and om ssions contained in the forns
Marconi filed with the SEC constitute significant activity in
furtherance of the fraud against Marconi's ordinary
sharehol ders because the market absorbed the information
contained in those filings and the price of both Marconi ADRs
and Marconi ordinary shares reflected that information. In

support of this argunment, plaintiffs point, inter alia, to the

fact that Marconi ADRs on the NASDAQ narket traded in tandem
with Marconi ordinary shares on the London Stock Exchange.
They argue that there was a "seam ess, worl dw de market" for
Marconi securities and what Marconi said in either London or
in the SEC filings affected the price of Marconi's ADRs and
ordi nary shares identically. Thus, according to plaintiffs,
what Marconi said to the SEC in the United States was as
significant to the fraud as what it said in the press in
London.

We di sagree. Enpl oyi ng the "fraud-on-the-market"
doctrine to satisfy the conduct test in this type of class

action lawsuit involving overwhelmngly foreign transactions

33



woul d extend the jurisdictional reach of the securities |aws
too far. Essentially, it would allow foreign purchasers of
securities of a foreign corporation traded on a foreign
exchange to sue the corporation and other foreign defendants
in a United States court for fraudul ent m srepresentations
made abr oad whenever the corporation also filed forns with the
SEC cont ai ning identical m srepresentati ons and om ssions. W

do not believe that Congress intended such a result.13

13. Defendants correctly point out that a nunber of other
courts addressing this issue have held that SEC filings in
and of thenmselves did not constitute donmestic conduct
sufficient to confer jurisdiction under the federal
securities laws in class actions involving sinlar facts.
See, e.g., In re Baan Co. Sec. Litig., 103 F. Supp. 2d 1, 10
(D.D.C. 2000); McNamara v. Bre-X Mnerals Ltd., 32 F. Supp.
2d 920, 924-25 (E.D. Tex. 1999); Nathan Gordon Trust v.
Nort hgate Exploration Ltd., 148 F.R D. 105, 108 (S.D.N.Y.
1993); Kaufman v. Canpeau Corp.. 744 F. Supp. 808, 810 (S.D.
Ohi o 1990). We note that these cases may be of limted
val ue because they apply the arguably stricter formulation
of the conduct test than that applied in this circuit. That
i ssue aside, however, we believe the reasoning applied in
sone of those cases applies equally to the case at hand.
For example, like the court in Kaufrman, we find that the
inclusion of alleged m srepresentations in reports filed
with the SEC and in statenents nmade to the foreign press and
circulated in the United States are insubstantial in
conparison to the conduct that allegedly occurred abroad and
that this conduct could not have played a significant role
in any | osses sustained by the foreign investors. See
Kauf man, 744 F. Supp. at 810 ("In short, the conduct all eged
to have occurred within the United States has too tenuous a
connection with the clains of the Canadi an investors to
support the exercise of jurisdiction over such clains.").
(continued...)
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The two cases plaintiffs cite in support of their

argunents, In re Int'l Nesnont Sec. Litig., Civ. No. 94-4202

(D.N.J. filed Dec. 2, 1996), and In re Gamng Lottery Sec

Litig., 58 F. Supp. 2d 62 (S.D.N.Y. 1999), do not persuade us

otherwise. Plaintiffs in Nesnont, an unpublished decision of
the District Court for the District of New Jersey, alleged
t hat Nesnont, a Canadi an corporation, Nesnont's accountants,
and ot her defendants nade fraudul ent m srepresentations and
om ssions in various press releases and reports, including
forms filed with the SEC, that artificially inflated the price
of Nesnont stock on both the Vancouver Stock Exchange and on

t he NASDAQ narket. See Nesmont, Civ. No. 94-4202, slip op. at

2. The court denied defendants' notion to dism ss the clains
made by non-United States residents who purchased Nesnont
stock on the Vancouver Stock Exchange by holding that the
United States activity in furtherance of the alleged fraud was

sufficient to satisfy the conduct test. See id. at 3, 31-32.

(...continued)

The Kaufman court al so recogni zed policy considerations
simlar to those addressed in Kasser and found that

exerci sing subject matter jurisdiction over the foreign
plaintiffs' clainm would not serve those policies. See id.
at 810-11.

35



Al t hough the court relied in part on Nesmont's SEC
filings in finding jurisdiction, Nesnont does not dictate a
simlar result inthis case. First, Nesnont is an unpubli shed
deci sion fromanother district court within this circuit and,
thus, is not binding on this court. Second, and nore
inportantly, the United States conduct in Nesnont involved
nmore than just the SEC filings and was far nore substanti al
t han the conduct alleged in this case. Nesnont had a New York
stock pronoter that i1issued nunerous press releases and ot her
m sl eading information into the United States nmarketplace and
financial press. See id. at 31. Nesnont al so had significant
contacts with the United States in connection wth the
preparation of an allegedly msleading audit. See id.

In Ganing Lottery, a securities fraud class action,

plaintiffs nmoved to certify a class conposed of all Anmerican
and Canadi an persons who purchased the common stock of Gam ng
Lottery Corporation ("G.C'), a Canadian conpany, in the

Aneri can or Canadi an securities markets. See Ganing Lottery,

58 F. Supp. 2d at 64. Plaintiffs argued that GLC and two of

its officers made materially false and m sl eadi ng statenents
and om ssions concerning an acquisition that artificially

inflated the price of GLC stock. See id. GLC stock traded
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on the Toronto Stock Exchange and t he NASDAQ market. See id.
at 64-65. The District Court for the Southern District of New
York granted plaintiffs' motion for class certification and
deni ed defendants' notion to dism ss the Canadian plaintiffs

claims for lack of subject-matter jurisdiction, holding that
defendants had "commtted several acts within the United
States which were nore than nerely preparatory and which
all egedly directly caused the Canadian plaintiffs' |osses.”

ld. at 73-74.

As in Nesnont, however, the United States conduct in

Gaming Lottery involved much nore than the filing of

m sl eadi ng financial reports. The Gaming Lottery plaintiffs'

conpl aint revolved around GLC s acquisition of a corporation

i ncorporated in Washi ngton state and all eged, inter alia, that

GLC was illegally operating this United States subsidiary in
the United States and that it deliberately deceived the
Washington State Ganbling Comm ssion in order to do so.

See id. at 74. Def endants made announcements of increased

earni ngs by incorporating the subsidiary during a time when it
had not truly conpleted the acquisition and was operating the
subsidiary w thout state regul atory approval. See id. For

these reasons, Nesnont and Gaming Lottery are factually
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di stingui shable fromthis case and do not support a finding of
jurisdiction here. Finally, contrary to
plaintiffs' suggestion, exercising jurisdiction over the
claims of the foreign investors in this case would not serve
the policy interests enbraced by the court of appeals in
Kasser. First, to deny jurisdiction here will not "create a
haven" for those who wi sh to defraud foreign securities

i nvestors. See Kasser, 548 F.2d at 116. As set forth above,

the alleged United States conduct in this <case 1is
insignificant conpared to the conduct abroad and the
overwhel m ngly foreign nature of the clainms at issue. Because
defendants did not seek to use the United States as a base
from which to defraud the foreign investors, denyi ng
jurisdiction here does not inplicate the court of appeals’
concern that the United States would become "a 'Barbary
Coast,' . . . harboring international securities 'pirates.""
Id. For simlar reasons, the worry that "a holding of no
jurisdiction m ght induce reciprocal responses on the part of
ot her nations" |likewise is not at issue here. Finally, since
def endants' alleged fraudulent conduct emanated from the

Uni ted Ki ngdom exercising jurisdiction over the clainms of the

foreign ordi nary shareholders in this case would do little to
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"insure high standards of conduct in securities transactions
within this country.” 1d.

I n sum based upon on the facts alleged in this case,
we agree with defendants that plaintiffs' attempt to bring
this very large class of foreign investors in foreign
securities before this court is not supported by the Exchange
Act or the case law interpreting the Act. The plaintiffs at
issue here are non- United States residents who purchased
securities of a foreign corporation on a foreign exchange and
are asserting clainms based on the all eged fraudul ent conduct
of foreign citizens that took place alnobst exclusively in a
foreign country. This sinply is not the sort of conduct that
the federal securities l|laws renedy under any reasonable
interpretation of those |aws. For these reasons, we wll
grant defendants' notion to dism ss the claims of Tri-Star and

the putative class of non-resident purchasers of Marconi

ordi nary shares.

B. Failure to State a Claim

Def endants al so have noved for dism ssal of the
Complaint in its entirety for failure to state a clai m upon

which relief can be granted.
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When the court considers a Rule 12(b)(6) nmotion to
dism ss, the issue is not whether plaintiffs will prevail in
the end or whether recovery appears to be unlikely or even
renmote. The issue is |imted to whether, when viewed in the
i ght nost favorable to plaintiffs, and with all well-pl eaded
factual allegations taken as true, the conplaint states any

valid claimfor relief. See ALA, Inc. v. CCAIR 1Inc., 29 F. 3d

855, 859 (3d Cir. 1994). In this regard, the court will not

dismss a claimnerely because plaintiffs' factual all egations
do not support the particular |egal theory they advance.
Rat her, the court is under a duty to exam ne i ndependently the
conplaint to determine if the factual allegations set forth
could provide relief wunder any viable legal theory. 5A

Charles Alan Wight & Arthur R. Mller, Federal Practice &

Procedure 8 1357 n.40 (2d ed. 1990); see also Conley v.

G bson, 355 U.S. 41, 45-46 (1957).

Based on the pleadings of record, the argunents of
counsel, and the briefs filed in support and opposition
thereto, the court is not persuaded "beyond doubt that the
plaintiff can prove no set of facts in support of his claim

whi ch would entitle himto relief." Conl ey, 355 U.S. at 45-
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46. Therefore, defendants' motion to dismss for failure to

state a clai mupon which relief can be granted will be deni ed.

11, CONCLUSI ON

For these reasons, we find that the court |acks
subject-matter jurisdiction in this case over the clainms of
Tri-Star and the putative class of non-resident purchasers of
Mar coni ordinary shares. Therefore, we will grant defendants
notion to dism ss these claims. Defendants' nmotion to dismss
is denied in all other respects. The appropriate order

foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVANI A

TRl - STAR FARMS LTD. AND THE )
CITY OF MAM FIRE FI GHTERS )
AND POLI CE OFFI CERS' )
RETI REMENT TRUST FUND, on )
behal f of thenselves and all )
others simlarly situated, )
Plaintiffs, )
)
V. ) Civil Action No. 01-1259
)
MARCONI, PLC, ROGER HURN, )
GEORGE SI MPSON, JOHN MAYO, and )
STEVE HARE, )
Def endant s. )

ORDER

AND NOW this _18th day of Septenber, 2002, I T |S HEREBY

ORDERED t hat Defendants' Modtion to Dismss the Consolidated
Amended Cl ass Action Conplaint [Docunent #6] and Sir Roger
Hurn's Motion to Dism ss the Consol i dated Amended Cl ass Acti on
Conpl ai nt [ Docunent #19] are GRANTED IN PART. The cl ains of
Tri-Star Farms Ltd. and all non-resident purchasers of
Mar coni, PLC ordinary shares are dism ssed with prejudice for
| ack of subject matter jurisdiction pursuant to Federal Rule
of Civil Procedure 12(b)(1). Both notions to dismss are

DENIED in all other respects.

BY THE COURT:
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Counsel
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