IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVANI A

LARRY HAM LTON
Plaintiff,
V. Civil Action No. 89-0351
DEAN W TTER REYNOLDS, | NC.,

and BRUCE BI CKAR,
Def endant s.

N N N N N N N N

VEMORANDUM AND ORDER

GARY L. LANCASTER
United States Magistrate

Plaintiff Larry Ham |Iton brought this action agai nst
def endants Dean Wtter Reynolds, Inc. and its agent, Bruce
Bi ckar, alleging violations of section 10(b) of the Securities
Exchange Act of 1934 ("Exchange Act"), 15 U.S.C. 8 78j(b) and
SEC Rule 10b-5 (manipulative or deceptive devices or
contrivances); section 12(2) of the Exchange Act, id. § 771 (2)
(fal se and m sl eadi ng statenents); and violations of sections
401(a), (b), & (c) and 403 of the Pennsylvania Securities Act,

70 P.S. 88 1-401 & 1-403 and 64 Pa. Code § 403.010(b), (d)(1)

& (4). Before the court is defendants' Motion to Conpe
Arbitration. For the following reasons, the nmotion is
gr ant ed.

| . BACKGROUND



During the fall of 1986, plaintiff sought investnment
advice from Dean Wtter and its agent Bickar. Based on the
advice he received, plaintiff established a margin account
with Dean Wtter through which he nade a series of investnents
in a security known as Dean Wtter U S. Governnent Securities
Trust, and additional investnents in a security known as Dean
Wtter Governnment Securities Plus.

I n January, 1987, Bickar told plaintiff that, in
order to continue to make margin purchases, he would have to
execute certain forms, specifically, a "Custoner's Margin
Agreement Amendment For Mutual Funds Shares" and a "Custoner's
Agr eenent . " Plaintiff signed both on January 6, 1987,
Subsequently, plaintiff made additional purchases in one or
bot h of the above-nentioned securities for a total investnent,
in the aggregate, of $535, 000. 00.

Utimtely, the investnents went bad and plaintiff's
| osses were substantial. He now contends that his | osses are
directly attributable to defendants because Bickar: (1) gave
hi m i naccurate i nvest nment i nformation and advi ce;
(2) msinformed him of the tax consequences of his
i nvestnents; (3) msinformed him of the commi ssions and
br okerage fees charged to his account; and (4) unreasonably

del ayed in carrying out plaintiff's order to sell certain



securities.
Def endants' Motion to Conpel Arbitration is based on

paragraph 16 of the Customer's Agreenment, which provides as



fol |l ows:

16. Any controversy between you and the
undersigned arising out of or relating to this
contract or the breach thereof, shall be settled
by arbitration,

On March 16, 1989, Dean Wtter, through its counsel, made a
demand for arbitration upon plaintiff's counsel. Plaintiff
has refused to subnmt any of his clains to arbitration,
contending that Bickar msled himinto signing the Custonmer
Agreenment in the mstaken belief that his signature was
necessary to continue margin purchases and that he did not
realize that by signing the agreenent he was agreeing to
arbitrate claims. In the alternative, plaintiff asserts that
the agreenent to arbitrate nust be limted to purchases nade
after he signed the agreenent. Finally, plaintiff argues that

t he provisions of the agreenment are so grossly one-sided as to

warrant a total failure of consideration.

I'1. DI SCUSSI ON

A
The Federal Arbitration Act of 1947 ("Act"), 9 U S.C.
88 1-14, establishes by statute a federal policy favoring

arbitration as an alternative to litigation, Shearson/Anerican

Express, Inc. v. MMhon, 482 U S. 220 (1987); Myses H. Cone




Menorial Hospital v. Mercury Construction Corp., 460 U.S. 1,

24 (1983); WIko v. Swan, 346 U.S. 427, 431 (1953), and

requires that the courts rigorously enforce arbitration

agr eenents. Shearson/ Aneri can Express, 482 U. S. 220; Metro

I ndustrial Painting Corp. v. Term nal Construction Co., 287

F.2d 382, 385 (2d Cir. 1961). All doubts are to be resolved

in favor of arbitration. Metro Industrial Painting Corp. V.

Term nal Construction, 287 F.2d 382, 385 (2d Cir. 1961). The

Act authorizes a federal court to issue an order conpelling
arbitration if there has been a "failure, neglect, or refusal”
to conply with the arbitration agreenent.” 1d. § 4.

Absent a well-founded claim that an arbitration
agreenment resulted from the sort of fraud or excessive
econom ¢ power that "woul d provide grounds 'for the revocation

of any contract,'" Mtsubishi Mtors Corp. v. Soler Chrysler-

Plymouth, Inc., 473 U S. 614, 627 (1985), the Act provides no

basis for disfavoring agreenents to arbitrate clains. Were,
as here, a party disputes the application of an arbitration
clause, it is the court's responsibility to determ ne whet her
the agreenment to arbitrate applies to the pending dispute.

| nternational Union of Operating Engineers v. Flair Builders,

Inc., 406 U.S. 487 (1972). In making that determ nation, the

court's role is distinctly limted. The applicable standards



for this review has been succinctly set forth by the Court of

Appeals for the Seventh Circuit in Galt v. Libbey-Onens-Ford

dass Co., 376 F.2d 711 (7th Cir. 1967), where the court

st at ed:

Under the Federal Arbitration Act, the courts
have been assi gned t he l[imted role of
"ascertaining whet her t he party seeki ng
arbitration is making a claimwhich on its face is
one governed by the agreenent.” I nternational
Tel ephone and Tel egr aph Cor por ation v

Prof essional, Technical & Salaried Div., etc., 286
F.2d 329, 330-331 (3d Cir. 1961). As Judge Frank
put in Reconstruction Finance Corporation v.
Harrisons & Crosfield, 204 F.2d 366, 368, 37
A.L.R 2d 1117 (2d Cir. 1953), cert. denied, 346
US 854, 74 S.Ct. 69, 98 L.E. 368:

"t he pr ovi si ons of t hat [ Federa
Arbitration] Act---9 U S.C. 8§ 4---

* * * make it clear that a federal court,
inasuit asking it to conpel arbitration,
should . . . deal with no issues except
(1) the mking of an agreement to
arbitrate, and (2) the failure, neglect or
refusal of the other party to performthat
agreenment . "

The policy of the Federal Arbitration Act is to
pronote arbitration to accord with the intention
of the parties and to ease court congestion.
Robert Lawence Conpany v. Devonshire Fabrics,
Inc., 271 F.2d 402, 410 (2d Cir. 1959), certiorari
dism ssed, 364 U.S. 801, 81 S.Ct. 27, 5 L.Ed.2d
37. Whenever possible, the courts will use the
Federal Arbitration Act to enforce agreenments to
arbitrate. See Mnte v. Southern Del aware County
Aut hority, 321 F.2d 870, 874 (3d Cir. 1963).

Galt v. Libbey-Onens-Ford G ass Co., 376 F.2d at 714.

Thus, resolution of plaintiff's duty to arbitrate



depends on a determ nati on of whether the witing at i ssue was
intended to create a legally binding agreenent to arbitrate a
di spute and, if so, whether this dispute is enconpassed in the

arbitration cl ause.

B.
It is fundamental that arbitration is a matter of

contract between the parties. Par-Knit MIIls v. Stockbridge

Fabrics, 636 F.2d 51, 54 (3d Cir. 1980); United Steelwrkers

of Anerica v. Crane Co., 456 F. Supp. 385 (WD. Pa. 1978).

Consequently, before a party to a lawsuit can be ordered to
arbitrate, there nust be an express, unequivocal agreenent to
do so.! Plaintiff does not dispute that he signed t he Custoner
Agreement which contains the arbitration clause. Nor is this
a case where plaintiff clains he was pressured to sign quickly
or that he is a person with little education and reduced
ability to read or understand the English |anguage. Cf . :

Newfield v. Shearson Lehman Bros., 699 F. Supp. 1124 (E.D. Pa.

1988) (for these reasons, court denied motion to conpel
arbitration pending trial to determ ne contract formation).

Rat her, he disputes the enforceability and scope of the

The Arbitration Act requires that an agreement to arbitrate be in writing if it isto be enforceable. 9
US.C. 82



agreenment, especially its application to investnents which
occurred prior to the date he signed.
I n support of his argunent, plaintiff relies on Par-

Knit MIls v. Stockbridge Fabrics, 636 F.2d 51. In Par-Knit

MIls, two corporations engaged in a series of oral contracts
for the sale and purchase of textile goods. Prior to delivery
of each shipnent of goods, the supplier would send a docunent
bearing the term "contract” which confirmed the nost recent
verbal order. On the back appeared twenty-two paragraphs, one
of which required the parties to submt all disputes to
arbitration. The "contract" was signed by a production
manager who asserted he signed it only to confirmthe delivery
dat e contai ned therein.

The di strict court stayed further proceedi ngs pendi ng
conpletion of arbitration. In reversing that decision, the
Court of Appeals for the Third Circuit concluded the facts
all eged raised a sufficient question whether the witing
evidenced a neeting of the corporate mnds. That is, because
t he docunment was not signed by a corporate executive but by a
| oner | evel enployee, there was sufficient doubt as to whether
the parties intended contract formation. Recognizing that its
decision ran contrary to (general policy encouraging

arbitration, the court reiterated that its decision was fact



specific and that, "A naked assertion, however, by a party to
a contract that it did not intend to be bound by the terns
thereof is insufficient to place in issue 'the making of the
arbitration agreenment'. . ." 636 F.2d at 55.

The facts in Par-Knit raised the basic question of
whet her the purchaser had agreed to the contract as witten.
Here, the facts are fundanentally different. Plaintiff, who
acknow edges he signed the agreenment, now attenpts to escape
its provisions by contending he did not intend to be bound
t hereby but rather was only concerned with being able to nake
nore margin purchases. A review of the arbitration clause
shows that the clause is free of any anbiguity, clear inits
scope, and could have been readily conprehended by plaintiff
had he read it. It is fundanental Pennsylvania contract |aw
that where the language of a contract 1is clear and
unanbi guous, the court is required to give effect to its
| anguage. And in the absence of proof of fraud, "failure to
read the contract is an unavailing excuse or defense and
cannot justify an avoi dance, nodification or nullification of

the contract or any provision thereof." St andard Veneti an

Blind Co. v. Anerican Express Ins., 469 A 2d 563, 567 (Pa.

1983) (quoting O son Estate, 447 Pa. 483, 488, 291 A 2d 95, 98

(Pa. 1972). In light of these principles, this is clearly a



situation which shows the maki ng of an agreenment to arbitrate
and plaintiff is bound by the agreenment he signed. Any
chall enge to the agreenent, such as fraud in the inducenment,

may be decided by the arbitrator. See generally Prinma Paint

Corp. v. Flood & Conklin Mg., 388 U S. 395 (where parties

adm tted contract formation, issue whether contract should be
voided due to fraud in the inducenent was for t he

arbitrators); Mlison v. Prudential-Bache Securities, lnc.

654 F. Supp. 101 (W D. N. C. 1987) (clainms of
unconscionability, illegality and duress are subject to

arbitration); Arent v. Shearson/Anerican Express, Inc., 633

F. Supp. 770 (D. Mass. 1985) (plaintiff admtted signing
custoner agreenment but argued it was unenforceable as a
contract of adhesion; court held that was an issue for

arbitration).

C.

The next step in our analysis, then, is whether this
specific controversy i s subsunmed by the arbitrati on agreenent.
The scope of the arbitration clause, as it appears on the face
of the contract, is a question of law for our independent

determ nation. See M tsubishi Mtors Corp. v. Soler Chrysler-

Pl ynout h, 723 F.2d 155, 159 (1st Cir. 1983) aff'd in part,

10



rev'd in part, 473 U S. 620 (1985); see also Operating

Engineers v. Flair Builders, Inc., 406 U.S. 487, 491 (1972)

(citing Atkinson v. Sinclair Refining Co., 370 U S. 238, 241

(1962) (once court determ nes that parties are subject to an

agreenment to arbitrate "any difference,” then a claim of
laches is an arbitrable question)). On its face, the
arbitration clause is broad in sweep. It is settled that such

expansi ve clauses may cover not only disputes arising during
the life of the agreenent, but al so those which arise fromits

dem se. See Waddell v. Shriber, 348 A.2d 96 (Pa. 1975).

Further, contrary to plaintiff's argunent, the ternms of the

agreenment to arbitrate are not I|imted to activities
undertaken in the account after January 6, 1987. See
generally Prestera v. Shearson Lehman Bros., Inc., [1986-87

Transfer Binder] Fed.Sec.L.Rep. (C.C.H) T 92, 884 (D. Mass.
1986) (agreenent to arbitrate applied retroactively).
Mor eover, the Supreme Court has recently determned in an
unequi vocal fashion that the very type of clainms raised by
plaintiff are subject to the sweeping ternms conpelling

arbitration as set forth here. O elia Rodriqguez DeQuijas V.

Shearson/ Aneri can Express, Inc., 109 S.Ct. 1917 (1989). We

conclude, therefore, that this specific controversy i s subject

to the arbitration cl ause.

11



Accordi ngly, defendants' notion to conpel plaintiff
to submt this dispute to arbitration is granted. Defendants'’
nmotion to dismss is denied as the Arbitration Act
specifically directs the court to stay proceedings pending
arbitration. 9 U S.C. 8 3. Finally, defendants' notion for
sanctions against plaintiff for failing to tinmely abide by the
agreenent to arbitrate is denied. An appropriate order

foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVANI A

LARRY HAM LTON, )
Pl ai ntiff, )

)

V. ) Civil Action No. 89-0351

)

DEAN W TTER REYNOLDS, | NC., )
and BRUCE BI CKAR, )
Def endant s. )

ORDER

Upon consi deration of defendants' Mtion to Conpel
Arbitration and the supporting nmenorandumfiled therewith, IT
IS HEREBY ORDERED that the plaintiff submt all clains
contained herein to arbitration. 1T IS FURTHER ORDERED t hat
all further proceedings in this court are stayed pending the
outcone of arbitration. 1T IS FURTHER ORDERED t hat def endant
Dean Wtter's request for costs and/or sanctions associated

with this matter are deni ed.

United States Magistrate
Dat ed: July 19, 1989

cc: The Honorable Alan N. Bl och
United States District Judge

M chael A. Nenec, Esquire



Rosenzwei g & Kot | er
475 Uni on Trust Buil di ng
Pittsburgh, PA 15219

Jack Cobetto, Esquire
Reed, Smth, Shaw & MCl ay
435 Si xth Avenue
Pittsburgh, PA 15219
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