N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVANI A

RAYMOND L. BEGGS,
Plaintiff,
V. Civil Action No. 89-1604
LOU S W SULLIVAN, MD.,
SECRETARY OF HEALTH AND

HUMAN SERVI CES,
Def endant .

N N N N N N N N N

VEMORANDUM AND ORDER

Plaintiff, Raynond Beggs, previously was before this court
on appeal fromthe decision of the Secretary of Health and Human
Services ("Secretary") denying his request for disability benefits
under Title Il of the Social Security Act. 42 U S.C. 8§ 405(9).
Prior tofiling anotionfor summary judgnent, the Secretary noved
to remand the case for a nedical advisor to assess plaintiff's
psychol ogi cal functional limtations. Sonetinethereafter, the
Secretary awarded plaintiff benefits. Beforethe court is David
Harr's ("fee applicant") (plaintiff's counsel) petition for

attorney's fees.

A
The Social Security Act provides for the recovery of
attorney's fees for services perfornmedinconnectionwithTitlell

claims. 42 U S.C. § 406. Section 406(b) provides that, where a



federal district court renders ajudgnent favorabl e to a cl ai mrant who
isrepresented by an attorney, the court may aut hori ze a reasonabl e
fee, not to exceed twenty-five per cent "of the total of the past-due
benefits to which the claimant is entitled by reason of such
judgrment . " 1d. 8§ 406(b)(1).! This section further provides that the
Secretary may wi t hhol d "t he anmount of such fee for paynment [directly]
t o such attorney out of, and not inadditionto, the amount of such

past-due benefits.” 1d. 8 406(b)(1). See generally Guadamuz v.

Heckl er, 662 F. Supp. 1060 (N.D. Cal. 1986). That is, thefeeis
taken directly fromthe plaintiff's award.

Secti on 406 was enacted wi th a dual purpose. One purpose
istoprotect claimants fromexorbitant attorney's fees, especially
those resulting from contingent fee arrangenents. Detson v.
Schwei ker, 788 F.2d 372, 376 (6th Cir. 1986). This goal is
acconmpl i shed under section 406 primarily by having the Secretary or
court determ ne and aut hori ze a "reasonabl e" fee, and by prohi biting
att orneys fromchargi ng any nore than t he aut hori zed fee. See Rei d
v. Heckler, 735 F. 2d 757, 760-61 (3d Cir. 1984). The ot her goal of

section 406 is to encourage effective | egal representation of

1. Section 406(b) has also been applied to requests for
attorney's fees where the court did not itself reverse the
Secretary's denial of benefits but where, after filing in this
court, the Secretary initiated or consented to a remand prior to
determ nation of the merits by the court. See generally Jack v.
Bowen, 671 F. Supp. 1211 (S.D. Ind. 1987); Petrella v. Secretary
of Health and Human Services, 654 F. Supp. 174 (WD. Pa. 1987).
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claimants by assuring | awers they will recei ve reasonabl e fees

directly through certification by the Secretary.” Dawson v. Finch,

425 F.2d 1192, 1195 (5th Cir. 1970), cert. denied, 400 U.S. 830

(1970). Accord Wheel er v. Heckler, 787 F. 2d 101, 107 (3d G r. 1986).

The court scrutinizes applications such as these with
particul ar care because the interests of the attorney and hi s or her
client "areinherentlyinconflict” insocial security fee petition

cases. See Lewis v. Secretary of Health & Human Servi ces, 707 F. 2d

246, 251 (3d Cir. 1983). As stated inTaylor v. Heckler, 608 F.
Supp. 1255 (D. N.J. 1985), "such conflict peaks at t he point at which
the attorney requests a fee to be deducted, dollar-for-dollar, from
t he award of back benefits towhichtheclaimnt isentitled. [d.
at 1258. This is thereasonthis court requires afee plaintiff

notify the clai mant of the petitionfor fees. See also Bailey v.

Heckl er, 621 F. Supp. 521, 523 (WD. Pa. 1985). In nost instances
the plaintiff and cl ai mant have entered a conti ngent fee agreenent,
or contract, but thisis asituationwhere the court has astatutory
obligation to exercise its discretion despite the terns of the

agreenment .



Incertainsituations, anattorney for a prevailing soci al
security plaintiff may seek fees pursuant to the Equal Access to
Justice Act. 28 U. S.C. § 2412 (1991 West Supp.) ("EAJA"). The EAJA
provi des that a court shall award to a prevailing party fees and
ot her expenses i ncurred by that party i n a proceedi ng agai nst t he
United States "unl ess the court finds that the position of the United
States was substantially justifiedor that special circunstances nake
an award unjust." 1d. § 2412(d)(1)(A).

InPiercev. Underwood, 487 U. S. 552 (1988), the Suprene

Court stated that "substantially justified" neans

""justified in substance or in the main"--that is,
justifiedto adegreethat couldsatisfy areasonable
person. That is nodifferent fromthe "reasonabl e basi s
bothinlawand fact” fornul ati on adopt ed by t he [ Thi rd]
Crcuit andthe vast majority of other Courts of Appeal s
t hat have addressed this issue. See . . . _Citizens
Counci |l of Del aware County v. Brinegar, 741 F. 2d 584,
593 (3d CGir. 1984)[.] To be "substantially justified"
means, of course, nore than nerely undeserving of
sanctions for frivol ousness.

Id. at 565-66 (citations omtted). See also Conmm ssioner, I.N.S. v.

Jean, 110 S. Ct. 2316, 2319 n. 6 (1990). Any fee application nust be
submttedtothe court withinthirty days of final judgnment inthe
action and be supported by an item zed statenent. 42 U S.C. 8§
2412(d) (1) (B). Fees under the EAJA are not taken as a portion of the
plaintiff's award, as with section 406 fees, but are paiddirectly

by the governnment. 28 U.S.C. § 2412(c).



It issettledlawthat the EAJAapplies tojudicial review
of actions brought under the Social Security Act, 42 U S. C. § 405(Q).

See Tressler v. Heckler, 748 F. 2d 146, 148 (3d Cir. 1984) (citing

authorities). The EAJA pays attorney's fees for tine spend

recovering attorneys fees, see Conm ssioner, I.N. S. v. Jean, 110 S.

Ct. 2316, and work done at the adm ni strati ve |l evel after the cause

of action was remanded to the Secretary. See Sullivan v. Hudson, 490

U S. 877 (1989).°2
Al t hough an attorney has no statutory obligationto pursue
fees first fromthe Secretary under the EAJArat her than fromthe

cl ai mant under section 406, inTaylor v. Heckler, the di strict court

strongly recommended that that course be followed whenever
appropriate. 608 F. Supp. at 1260. Because t he EAJA al | ows counsel
to be paid, without depriving clai mant of noni es owi ng them EAJA
applications mtigate the direct conflict over fees that is otherw se

i nherent in section 406 fee petitions. See al so Brinker v. Heckler,

slipop. (E D Pa. 1985) (held: counsel shoul d seek fees first under

EAJA) .

2. Merely obtaining a remand is not sufficient to make plaintif
a prevailing party under the EAJA. E.g., Brown v. Secretary, 74
F.2d 878 (3d Cir. 1984). Plaintiff nmust ultimtely secure an
award of benefits and as one court has put it, to be a prevailin
party the claimnt "nust obtain those benefits which he sought o
the original appeal to the district court."” Swedberg v. Bowen,
804 F.2d 432, 434 (8th Cir. 1986). See also, Sherman v. Bowen,
647 F. Supp. 700 (D. Me. 1986).




InPetrellav. Secretary of Health & Hunan Servi ces, 654

F. Supp. 174 (M D. Pa. 1987), the court notedTaylor with approval.
I n that case, however, the fee applicant had petitioned for fees
under both statutory provisions. Because there is a statutory
limtation onthe hourly rate which may be recovered under t he EAJA,
the Petrella court granted attorney's fees under both statutory
provisions soastoreinbursetheplaintiff for his full normal fee.

In Wells v. Bowen, 855 F.2d 37, 42 (2d Cir. 1988), the Court of

Appeal s for the Second Crcuit al so approved of the dual application
procedure.

As a general matter, the deci sionto proceed under section
406, rather than the EAJA, does not justify a decisionrefusingto
award fee at all, as thereis norequirenent that attorneys seek EAJA
fees first. However, in our discretionary review of the fee
petition, we will consider the fact that counsel has chosen to
dimni sh aclainmnt's past-due benefits by upto twenty-five per cent
where much of that anount could have been recovered fromthe
governnment directly.

Thi s has been an i ssue of concerntothis court for sone
time. This caseis an appropriate oneinwhichtoraisethis concern
for several reasons. Initially, we note that the Secretary’'s own
request for aremand for its further reviewis tantanount to an

adm ssion that its previous deci si on was not substantially justified.



This presunptionis especially true where, as here, the Secretary's
request for a remand was not made in light of recent new
pronouncenent of the law by the courts on newly pronul gated
regul ati ons. The Secretary requested theremand soastoallowa
medi cal advi sor to assess plaintiff's psychol ogi cal functi onal
limtations, an assessnent whi ch clearly coul d have been made duri ng
theinitial adm nistrative proceedi ngs. Thus, it appears, w t hout
our finding, that the Secretary's position was not substantially
justified, making this case one in which plaintiff had a great
i kel'i hood of succeeding in attaining fees under the EAJA.
Further, the plaintiff here has handl ed approxi mately 165
soci al security disability cases since 1979, incl udi ng six appeal s
tothe Court of Appeals for the Third Circuit. Plaintiff is well
awar e t hat fees are recoverabl e under the EAJA as wel | as section

406. See Coup v. Heckler, 834 F.2d 313 (3d Cir. 1987) (E. David

Harr, as attorney for plaintiff recovered award for attorney's fees
under EAJA).

Thus, in exercise of our discretioninreviewingthis

petition, wew |l followthe |l ead of the courts inLosco v. Bowen,

638 F. Supp. (S.D. N. Y. 1986) andGarber v. Heckler, 607 F. Supp.

574, 576 (E.D. N.Y. 1985), andlimt plaintiff's recovery tothat

whi ch coul d have been recovered under the EAJA. W do this to



encour age t he Soci al Security bar to nore actively seek fees under

t he EAJA.

C.

Petitioner affidavit shows t hat he expended 21 hours in
litigation before this court which involved preparation of the
conplaint, contactswiththeplaintiff, witingandfilinganotion
for sunmary judgnment, research and witingthe plaintiff's brief in
support of notion for summary judgnent, and research and witing
attorney's fee petition and brief. The one hour spent conpilingtinme
records and drafting a petition for paynment of fees is not

recover abl e under section 406. See Bailey v. Heckl er, 621 F. Supp.

521 (WD. Pa. 1985).
Petitioner al so avers that his customary contingent hourly
rate i s $250. 00 for handl i ng soci al security disability cases.® In

Mat t hews v. Secretary of Health & Hunan Services, Civ. No. 88-1738

(WD. Pa. 1991), Judge Cohill, whois al so assignedtothis case,
determ ned that $98.12 per hour is recoverabl e under the EAJA.
Thus, we concl ude that petitioner spent twenty hours,

conpensabl e at $98.12 per hour, for a fee award of $1, 962. 40.

3. This court generally has found a reasonable rate not to exce
$125. 00 per hour.



N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVANI A

RAYMOND L. BEGGS,
Plaintiff,
V. Civil Action No. 89-1604
LOU S W SULLIVAN, MD.,
SECRETARY OF HEALTH AND

HUMAN SERVI CES,
Def endant .
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AND NOW this day of , 1991, upon
consi deration of petitioner's request for attorney fees pursuant to
42 U.S.C. §406, it is hereby approved inthe amount of $1, 962. 40.
The Secretary of Heal th and Human Services i s hereby ordered to

rel ease that amount to himin a tinely fashion.

United States Magistrate
DATED: May 8, 1991

cc: Al bert W Schol |l aert, Esquire
Assistant United States Attorney

E. David Harr, Esquire
203 S. Main Street
Gr eensburg, PA 15601
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