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)

V. ) Civil Action No. 90-1149

)

DUQUESNE LI GHT COVPANY, )
Def endant . )

REPORT

GARY L. LANCASTER
United States Magi strate Judge

Plaintiff filedthis civil action alleging violations of
Title VIl of the Civil Rights Act of 1964, as anended, 42 U.S.C. §
2000e et seq., and 42 U.S.C. § 1981. Beforethecourt isplaintiff's
notionto file asecond anended conpl ai nt, seekingto avail hinself
of the expanded ri ghts and renedi es provi ded by the G vil Ri ghts Act
of 1991. P.L. 102-166 ("1991 Act" or "Act"). Addi tionally,
def endant has filed a nmotion for partial sunmary judgment on
plaintiff's section 1981 claim For the reasons set forth herein,

plaintiff's notion should be granted,! defendant's notion deni ed.

1. Odinarily, the determ nation of whether to grant or deny

| eave to anmend a conplaint is a nondispositive pretrial matter
over which a magistrate judge has final authority. 28 U S.C

8 636(b)(1)(A). However, because of the nature of this anmendnen
deni al woul d be dispositive of plaintiff's claimfor conmpensator
danmages. For that reason, we proceed by Report rather than
Opinion and Order. See Fed.R. Civ.P. 72.

(continued...)
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l.

Plaintiff filed his action on July 10, 1990 al |l egi ng
def endant had unl awf ul I 'y di scri m nat ed agai nst hi mon t he basi s of
his racewhenit failedto pronote hi mto a manageri al positionin
March, 1988. Thereafter, plaintiff filed an amended conpl ai nt
cont endi ng def endant di d not sel ect hi mfor a second position, as
retaliationfor his havingfiledthe earlier claim D scoveryinthe
suit has closed. The parties havefiledtheir pretrial statenents,
but the court has recently granted theml eave t o postpone the filing
of their pretrial stipulationpendingthedispositionof pending
noti ons.

On February 3, 1992, plaintiff sought | eave of court
to anmend his conplaint so as to i ncorporate the restorative and
remedi al provisions of the 1991 Act whi ch becane | awon Novenber 21,
1991. Defendant opposes the notion. The i ssue to be resol ved here
is whether the provisions of the 1991 Act should be applied

retroactively to the facts of this case.

1.
A.
The Civil Rights Act of 1991 is a conmprehensive bil
intended to expand certain renmedies available to victins of

di scrim nation and to undo the effects of recent Supreme Court



deci si ons, which had the effect of limting remedies for civil rights
viol ations.? The provi sions of the 1991 Act fromwhich plaintiff
seeks to benefit are found in section 101, seen. 2infra, andin
section 102 whi ch aut hori zes conpensatory and puni tive damages i n
Title VII intentional discrimnationcases, aswell astheright to
ajurytrial where such damages are sought and are not availableto

t he cl ai mant under the Civil Ri ghts Act of 1872, 42 U. S. C. § 1981.

Whet her t he provi sions of the 1991 Act are to be applied
retroactively tothose cases pending as of its effective dateis a
mat t er of consi derabl e controversy. The district courts that have
addressed the issue are divided as toits retroactive effect. In
fact, thereexists asplit of opinionwithinthe District Court for

the Western Di strict of Pennsyl vania ontheissue. See S nnovich v.

2. Section 101 reverses the |imtations inposed on the scope of
42 U.S.C. 8 1981 by the Supreme Court in Patterson v. MC ean
Credit Union, 491 U S. 164 (1989). Section 105 codifies the pre
Wards Cove Packing Co. v. Atonio, 490 U S. 642 (1989), "business
necessity” and "job rel ated" standards. Section 107 reverses th
liability limtations inposed on nmi xed notive cases by the
decision in Price Waterhouse v. Hopkins, 490 U.S. 228 (1989). T
col l ateral challenge holdings of Martin v. WIlks, 490 U S. 755
(1989), and Lorance v. AT&T, 490 U.S. 900 (1989), are reversed b
sections 108 and 112 respectively. Section 109 reversed EEOC v.
Arabian Anerican G| Co. & Arancto Services Co., 111 S. C. 1227
(1991), by mandating that Title VII applies to U S. conpanies
operating outside of the territorial jurisdiction of the United
States. The $30.00 expert witness fee limtation inposed by the
Suprene Court in West Virginia University Hospitals, Inc. v.
Casey, 111 S.Ct. 1138 (1991), is reversed by section 113.
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Port Authority, (Civil Action No. 88-1524, filed 12/31/91)
(provisions are not retroactive to pendi ng case) (Standi sh, D.J.);

conpare, Wttman v. NewEngland Mut. Lifelns. Go., (G vil Action No.

90-1688, filed 2/10/92) (1991 Act to be appliedto pending action)
(Dianond, D.J.). For the reasons set forth herein, we concl ude t hat
t he provi sions of the 1991 Act shoul d be appliedretroactively tothe

i nstant case.

B.

I n Bradl ey v. R chnond School Board, 416 U. S. 696 (1974),
t he Suprene Court addressed the i ssue of whet her an attorney's fee
statute that went into effect duringthe pendency of an appeal was

to be applied by the appellate court. Relying onThorpe v. Durham

Housi ng Authority, 393 U. S. 268 (1969), the Court hel d that there

exi sts a presunptioninlawthat "a court is to apply thelawin
effect at thetineit rendersits decision.” 416 U.S. at 711. The
Br adl ey Court recogni zed two exceptions tothe presunption. The
presunpti on does not govern where retrospective application would
result inamanifest injusticeto one of the parties. Simlarly, the
presunption does not apply where there is clearly expressed
congressional intent to the contrary. 1d.

Subsequent toBradl ey, the Suprenme Court deci ded Bowen v.

Georget own University Hospital, 488 U. S. 204 (1988). There it




stated, "[r]etroactivity is not favored in the |aw .

[ C] ongressi onal enactnments and adm ni strativerules will not be
construed to have retroactive effect unl ess their | anguage requires
this result.” 1d. at 208. However, Bowen did not explicitly

overrule Bradley. Recently, inKaiser Alum num& Chem cal Corp. v.

Bonj orno, 494 U.S. 827, 836-38 (1990), the Supreme Court
acknow edged, wi t hout resol ving, the ongoi ng t ensi on between t he t wo
cases.?

The Bradl ey/ Bowen conflict is amtter of confusi on anong

thecircuits. Yet, areviewof caselawreveal s that the Court of
Appeal s for the Third G rcuit has consistently appliedtheBradl ey

rul e when facedwiththis conflict. See, i.e., Kaiser Alum numyv.

Bonj orno, 865 F.2d 566 (3d Gir. 1989); United States v. Jacobs, 919

F.2d 10 (3d Gir. 1990), cert. denied, 111 S. Ct. 1333 (1991); Air-

Shields, Inc. v. Fullam 891 F.2d 63, 65 (3d Cir. 1989); U.S.

Healt hcare, Inc. v. Blue Cross of Phil adel phia, 898 F. 2d 914 ( 3d

Cir.), cert. denied, 111 S. C. 58 (1990).

The district courts of this circuit have al so consistently

followed theBradley rule. See United States v. Youngst own St eel

3. Kaiser Alum numv. Bonjorno emanated out of this circuit. C
Court of Appeals relied on a Bradley analysis in its decision.
reversing that decision, the Supreme Court did not rule that the
Court of Appeals for the Third Circuit had erred in relying on a
Bradl ey, rather than a Bowran anal ysis, but found that the
congressional intent clearly prohibited retroactive application
under either analysis in that case.
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Corp., 1989 U.S. Dist. LEXI S 4564 (WD. Pa. March 3, 1989) ( appli ed
t he Bradl ey anal ysi s i n determ ni ng t hat anmendnent s changi ng damages
recover abl e under the Fal se d ains Act, 31 U. S.C. 88 3729-3731, may
be applied to conduct occurring prior to enactnent of the

anmendnments). SeealsoUnited States v. Board of Education, 697 F.

Supp. 167 (D. N. J. 1988) (sane). InAnerican Trade Partners v. A1

| nternational Inporting Enterprises, Ltd., 757 F. Supp. 545, 557

(E.D. Pa. 1991), the court relied on the Bradley rule to apply

anmended venue provision to a pending action.

Rel ying principally onDavis v. Omtowoju, 883 F. 2d 1155
(3d Cir. 1989), defendant argues that Third Circuit precedent no
| onger favors theBradl ey presunption. InDavis, the court did not

refer to either Bradl ey or Bowen but nerely stated that it agreed

wi th the canon that new y enact ed st at ut es oper at e prospecti vely.
But, the court alsonotedthat that ruleis generally applied"only
when application of the newlawwoul d af fect rights or obligations
existing prior to the change in law." 1d. at 1170.

Def endant contends that such | anguage i s an i ndi cati on
that Bradley is nolonger theruleof the Third Circuit. However,
we do not readDavis so broadly. The questi on of whet her or i n what
manner a newl y enacted statute affects prior existingrightsis, as
seen bel ow, one of the considerations in determ ning whether a

retroactive applicationwouldconstitute a"nmanifest injustice" under



a Bradl ey analysis. Thus, we do not consider Davis as a clear
departure fromthe line of Third Circuit cases favoring aBradl ey
anal ysi s.

W have consi dered al | of defendant's argunents regardi ng

t he Bradl ey/ Bowen conflict and concl ude t hat al t hough def endant' s

argunents inthis regard are not frivol ous, the weight of authority
is that Bradleyisthelawof this circuit. Accordingly, we address

plaintiff's motion in light of the principles set forth therein.

C.
We first address the question of whether there is a
clearly expressed Congressional intent not toretroactively apply the
1991 Act to pending cases. Two et hods are recogni zed for

det er m ni ng congressional intent with respect tolegislation. The

4. The circuits remain divided in choosing anong the Bradl ey an
Bowen presunptions regarding retroactivity as it relates to the
1991 Act. In circuits where the Bowen presunption agai nst
retroactivity has been adopted, district courts generally have
rejected retroactive application of the 1991 Act to cases pendin
on the date of enactnment. Van Meter v. Barr, 778 F. Supp. 83 (C
D.C. 1991); Hansel v. Public Service Co. of Colo., 778 F. Supp.
1126 (N.D. Ga. 1991); see also Sorlucco v. New York City Police
Dep't, 780 F. Supp. 202 (S.D. N Y. 1992) (precluding retroactive
application to a case that had been tried prior to enactnent und
a narrow reading of Bradley). |In circuits where the Bradl ey
presunption of retroactivity is controlling, district courts hav
applied the 1991 Act retroactively. Stender v. lLucky Stores,
Inc., 1992 U S. Dist. LEXIS 274 (N.D. Cal. January 7, 1992); Kin
v. Shel by Medical Center, 779 F. Supp. 157 (N.D. Ala. 1991);
Mojica v. Gannett Co., 779 F. Supp. 94 (N.D. II1l1. 1991) (relying
upon the Seventh Circuit's precedent).
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first is to exam ne the | anguage of the legislation itself and
t hereby ascertainits plainneaning. The second, and | ess favored
nmet hod, istoreviewthe legislative history to see what vari ous
| egislators had in mnd at the time of casting their votes.
Bot h parties here have referred us to certain provi si ons
of the 1991 Act which they contend are di spositive of the issue.
However, our revi ewshows that the provisions, read as a whol e, are--
at m ni rum -susceptibletoconflictinginterpretation. W do not
want t o appear to have gl ossed over thi s aspect of the anal ysi s, but
we need not dwell onit either. W concur with the several district
courts that have done an i n-depth anal ysis of the 1991 Act t hat
|l egislative intent on the issue of retroactivity is sinply

anmbi guous. ®

5. Typical of this anmbiguity is that in 1990, Congress passed a
revised Civil Rights Act which did not survive a presidentia
veto. Section 15 of that version provided for retroactive
application of many of its provisions to a specific date in 1989
Advocates of non-retroactivity argue that the absence of these
provi sions fromthe 1991 Act indicates that Congress did not
intend retroactive application. While this factual background
coul d possibly support such an inference, there are many nore ju
as likely inferences which could be drawn fromthese facts. For
exanpl e, Congress could have intended no cut-off date on
retroactivity. Further, section 15 also contained | anguage whic
woul d have vacated final orders entered prior to its enactnent.
It is not difficult to imagine a general outcry against such a
provi sion. The court finds no guidance in view ng the |anguage
the 1990 Act. W are better advised to pay attention to the Act
bef ore us.



Ther ef ore, al t hough per suasi ve argunent s can be and have
been rai sed by both partiesinan attenpt to denonstrate inthe Act
a clear mani festation of | egislativeintent, we find such argunents
nondi spositive of theissue. Thisis not surprising. If Congress
itself had a cl early defined notion of whet her the Act was or was not
to be applied to pendi ng cases, | anguage coul d have been used to
express such an intent, and this controversy would not exist

regardl ess of whether a Bradley or Bowen anal ysis were enpl oyed.

Simlarly, we have reviewed inthis, and in ot her cases
before this court, as well as inthe opi nions of several district
courts, the text from the Congressional Record containing
contradictory verbati mexcerpts fromthe vari ous senators i nvol ved
inthe legislative process. Again, our reviewestablishes that the
court cannot determ ne |l egislativeintent fromthese contradictory
and politically polarized statenments without engagi ng i n sheer
specul ati on.

Thus, because Congressional intent is unclear, under
Bradl ey, we nust afford retroactive application of the 1991 Act
unl ess we determine that its applicationwould constitute a"nanifest

i njustice."”
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InBradl ey, the court articul ated three factors to exam ne
i n determ ni ng whet her application of a newstatute to a pendi ng case
would result in "manifest injustice.”

The first relevant consideration is "the nature and
identity of the parties.” The greatest danger of "nmanifest
injustice" arising fromthe retroactive application of anintervening
statute occursin"nere private cases between individuals.” Acourt
is less inclined to apply the statute retroactively in such

i nstances. See Bradley, 416 U. S. at 717. By contrast, acourt is

norelikely toapply astatuteretroactively whenit hastodowth

a "great national concern."” 1d. at 719.
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Al t hough t he present case i s an acti on between private
parties, it cannot be seriously questioned that an act i nvol vi ng
clarificationof thenation'scivil rights|aws and the procedures
and renedi es avail abl e for enforcing those |l aws, i nplicates "great

nati onal concerns."” See, i.e., Moyjicav. Gannett, 779 F. Supp. at

98.
The second consideration hastodowi ththe nature of the
rights, if any, affected by the intervening statute. A statute

af fecting the substantiverightsandliabilities of the partiesis

presumed t o have only prospective application. See Bennett v. New
Jersey, 470 U S. 632, 639 (1985). It will not be applied
retroactively whento do so woul dinfringe upon or deprive either
party of aright that had mat ured or becone unconditional prior to

enact ment . See Bradley, 416 U. S. at 720.

The rights at i ssue here are not new. The Civil Rights
Act of 1964 guaranteed a person's right to be free fromraci al
discrimnation in his or her place of enploynment. Here, we are

concerned wi th newrenedi es for viol ati ons of these existingrights.

Finally, thethird considerationhas todowththe nature

or i npact of the change inthe statute uponthe existingrights of

the parties. |1d. at 717. The focus here is on whet her new and

12



unanti ci pat ed obl i gati ons and duti es may be i nposed upon a party
wi t hout prior notice or opportunity to be heard. See id. at

Instantly, plaintiff's Title VIl claimis coupledwitha
section 1981 cl ai mari si ng out of the sanme conduct. Plaintiff is

entitled toajury trial on the section 1981 claim Johnson v.

Rai | way Express Agency, Inc., 421 U. S. 454 (1975). Mbreover, once

ajury makes its factual determ nations under section 1981, the
court, sittinginequityonthe TitleWI claim will nost |ikely not

make a contrary finding. See Gunby v. Pennsyl vani a El ectric Co., 840

F.2d 1108, 1122 n. 14 (3d Cir. 1988), cert. denied, 492 U. S. 905

(1989); seealso@tzwiller v. Fenik, 860 F.2d 1317 (6th Cir. 1988).

Therefore, as a practical matter, even absent the 1991 Act, the
factual determnations in this case will be nmade by a jury.
Therefore, toaward plaintiff theright toajurytrial ontheTitle
VIl claimwill have little, if any, change upon the existingrights
of the defendant in this regard.

Additionally, if plaintiff prevails onthe underlying cause of
action, i.e. that he was unl awful | y passed over for a pronotion due
to his race, plaintiff is entitled to recover conpensatory and

puni tive damages under section 1981. Johnson v. Rail way Express

Agency, 421 U. S. 454. Section 102(a)(1) of the 1991 Act states
explicitly that the conpl aining party who has been a victi mof

i ntentional discrimnation, nmay recover conpensatory and punitive

13
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damages "provi ded t hat t he conpl ai ni ng party cannot recover under
section 1977 of the revised statutes [42 U.S.C. § 1981]." Thus,
shoul d plaintiff prevail, defendant is |iable for conpensatory
damages either under Title VIl or section 1981.

Ther ef ore, since defendant was al ready subject toajury
trial and conpensatory damages under section 1981, no new and
unanti ci pat ed obl i gations and duties wi ||l be i nposed upon def endant .
W concl ude that retroactive application of the Act under the facts
of this case will not constitute a manifest injustice against

def endant .

I V.
On Decenber 27, 1991 t he Equal Enpl oynment Opportunity
Comm ssion ("EECC') issued a policy statement on this issue.
The EEOC t ook the position that the 1991 Act does not apply to
pendi ng cases or to conduct that occurred prior to Novenber 21, 1991.
As a general rule, the opinion of the admnistrative agency
chargeabl e with i npl enmenti ng Congressional acts is entitledto

def erence. Chevron, USA, Inc. v. Natural Resources Def ense Counci |

Inc., 467 U.S. 837 (1984). However, EEOC s policy statenment is
expressly based on aBowen anal ysis. For the reasons statedinfra,
we have concluded that the Third Grcuit follows theBradley line.

Therefore, we are not bound by EEOCC s policy statement.
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Based on all of the preceding, the 1991 Act shoul d be
appliedtothis case. Accordingly, plaintiff's notionfor | eaveto

file an amended conpl aint should be granted.?®

V. SUMVARY JUDGVENT

Def endant has noved for summary judgnment on plaintiff's
section 1981 cl ai mon t he grounds t hat under the principles set forth

inPattersonv. McClean Credit Corp., 491 U. S. 164 (1989), it is

entitledtojudgnment as a matter of | awunder the facts of this case.
Speci fically, defendant argues that plaintiff's pronoti on woul d not
constitute a new and district contractual relationship between

pl aintiff and def endant and t hus, not acti onabl e under secti on 1981.

Prior tothe Suprenme Court's decisioninPatterson, an
enpl oyer's failure to pronote an enpl oyee due to t hat enpl oyee' s race

was deened acti onabl e under section 1981. See Gunby v. Pennsyl vani a

Electric Co., 840 F.2d 1108 (3d Cir. 1988). It was only as aresult

6. We recognize that the referring district judge in this case
addressed the issue of the 1991 Act's retroactivity in Sinnovich
v. Port Authority, Civil Action No. 88-1524, and concluded in th
case the Act would not be applied retroactively. However, that
deci si on has not been published. Therefore, it has no
precedential value outside of that case. See generally Heller
Foundation v. lLee, 847 F.2d 83, 87 n. 3 (3d Cir. 1988); Aetna L
& Casualty Corp. v. Maravich, 824 F.2d 266, 269 (3d Cir. 1987).
Thus, we present the reasoning contained herein for an independe
consi derati on.
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of Pattersonthat an anbi val ence as to whether afailureto pronote
cl ai mst andi ng al one wi t hout the creation of a"newcontract"”, stated
a section 1981 claim Neverthel ess, the 1991 Act was cl early wor ded
to reverse thePatterson deci sion whi ch Congress expressly hel d was
wongl y deci ded. 1991 Act, 8§ 101. Legi sl ative enactments passed for
t he purpose of nodifyingacourt'sinterpretationof itslegislation
are, unl ess ot herw se specifically desi gnated, deened to be applied

retroactively. See Ayers v. Allain, 893 F. 2d 732, 754 (5th Cir.

1990) (citing cases), rev' don other grounds, 111 S. Ct. 1579 (1991);

Ms. W v. Tirozzi, 832 F.2d 748, 755 (2d Cir. 1987); Pierce v.

Hobart Corp., 939 F. 2d 1305 (5th Gr. 1991).7 Therefore, defendant's

reliance on Patterson is in error and the noti on should be denie

United States Magistrate Judge

Dat ed: March 11, 1992

cc: Al'l Counsel of Record

7. Defendant al so argues that even if the 1991 Act applies to
plaintiff's section 1981 claim it does not provide a cause of
action for retaliation. However, the |anguage of section 1981
clearly provides for a cause of action for retaliation and case
law prior to Patterson so held. See generally Ml hotra v. Cotte
& Co., 885 F.2d 1305, 1313 (7th Cir. 1989) (citing cases);

G eenwood v. Ross, 778 F.2d 448 (8th Cir. 1985).
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Fi nal |y, we address defendant's additi onal argunent t hat
shoul d the court determi ne that the 1991 Act is to be applied
retroactively to pendi ng cases general ly, the doctri ne of sovereign
immunity precludes its applicationincases where the defendant is
the United States Government.

Title VIl of the Gvil R ghts Act of 1964, as enacted, did
not cover enpl oyees of the federal governnment. Congress remnedi ed
that om ssionin 1972 by addi ng section 717to Title VI which wai ved
its sovereign immunity and made cl ear that federal governnent
enpl oyees may bring suit under Title VIl as canthoseinthe private
sector. Defendant contends, andits authorities support, that a
wai ver of sovereignimunity nmust be express. It can not be inplied.
Accordi ngly, defendant argues that the 1972 anendnent expressly
wai veditsimmunity only withrespect tothe equitablerelief and
remedi al schene t hen avail abl e under Title VI1. Since Congress has
failedto expressly make the provi sion of the 1991 Act retroactive
includingthejury trial and conpensat ory damages we nay not i nply
such wai ver.

We need not dwell onthis argunment. Inthe aftermath of
t he 1972 amendnent, t he federal governnent rai sed anal ogous sover ei gn
inmmunity argunents in an attempt to forestall a retroactive
appl ication of section 717. Such argunments were rejected by the

Second, Third, Fourth and District of Colunbia circuits. See
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Sperlingv. United States, 515 F. 2d 465, 473 (3d Cir. 1975) and t he

authorities cited therein. Only the Sixth Circuit found the

sovereign imunity argunent valid. V.

On appeal to the United States Supreme Court, the
gover nment abandoned its sovereignimunity argunent position. CITE
V& bel i eve that def endant' s cl ai mthat sovereignimunity prohibits
aretroactive applicationof the 1991 Act is without nerit. Contra.

CATE
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