N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVANI A

ALEXANDER GARBER,
Plaintiff,
V. Civil Action No. 91-2112

PAUL E. LEGO, et al.,
Def endant .
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REPORT

GARY L. LANCASTER,
United States Magi strate Judge

Thi s is a sharehol der' s derivative suit brought on behal f
of Westinghouse El ectric Corporation ("Westinghouse"). By this
action, plaintiff challenges certainincentive conpensati on awards
grant ed t o Wsti nghouse executi ves pursuant to an Annual Performance
Pl an. The eleven individual defendants were directors of
West i nghouse at the time awards were granted.

Def endants have filed a Mdtion to Dismss or in the
Alternative for Partial Summary Judgnent. By this notion, defendants
contend that this action shoul d be di sm ssed because plaintiff has
failedeither to make a pre-litigation demand upon Westi nghouse's
Board of Directors or shareholders, or to plead facts with the
particul arity required by Federal Rule of Civil Procedure 23.1to0
excuse such demand. We agree and the Motionto Di sm ss shoul d be

gr ant ed.






.  EACTUAL BACKGROUND

West i nghouse has an Annual Performance Pl an ("Plan") that
provi des for i ncentive conpensati on for Wsti nghouse enpl oyees who
have "materially contributedtothe success of Westi nghouse." The
incentive conpensationis inadditiontothe enployees' regul ar
salaries. The Planlimtedincentive conpensation avail abl e for
distributionto five percent of Westi nghouse's consol i dated net
i nconme for aparticul ar year before deducting i nconme taxes and any
provi sion for suchincentive conpensation. Additionally, unused

i ncentive fund anounts fromprevi ous years nay be carried f orward.

The Plan is admnistered by a commttee of five
West i nghouse directors who det erm ne who are to be awarded i ncenti ve
conpensation and in what amounts. The Plan provides that "the
Committee's determ nation will be concl usive and bi ndi ng on all
parties.” At all material time, the Commttee was conposed of
def endant s Canpbel I, Carter, MLaughlin, MPherson, and Pivirotto.
These five nenbers of the board were non-enpl oyee, non- managenent
directors. Plaintiff does not all ege that any of these def endants
recei ved incentive conpensation awards.

On January 29, 1991, the Committee awarded $28 millionin
Annual Performance Pl an awards t o 292 West i nghouse enpl oyees, two of

whomar e def endants here, Lego and Stern. At thetine the awards



wer e approved, Westi nghouse had reported a net i ncone for 1990 of
nore than $1 billion.

Plaintiff all eges, however, that at the time the incentive
awar ds wer e approved, the defendants knewthat a maj or econom c
reversal was i mm nent whi ch woul d el i m nate or substantially reduce
Westi nghouse's reported net income for 1990. Specifically,
def endant s knew and West i nghouse di d i n February, 1991 report a naj or
"wite down."! The effect of this wite down was to reduce
West i nghouse' s 1990 consol i dat ed net i ncone before taxes to $428
mllion. Plaintiff alleges that under the circunmstance, the
i ndi vi dual defendants acted intentionally and reckl essly by approvi ng
or acquiescinginthe awards. Further, after the wite down, they
di d not hing to cancel or recover the incentive conpensati on awar ds
t hat had been granted. Plaintiffs seek to hold the individual
def endants liable, jointly and severally, for the danages that their

m sconduct in respect of the awards has caused Westinghouse.

1. STANDARD OF REVI EW

When considering a 12(b)(6) notion to dism ss, the

conpl ai nt nust bereadinthelight nost favorableto the plaintiff

1. Awite down is an accounting nmethod by which Westinghouse
restated its consolidated net incone in order to reflect a

val uation provision with respect to certain Westinghouse Credit
Cor poration assets.



and al | well -pl eaded materi al all egati ons nust be taken as true.

Estellev. Ganble, 429 U. S. 97 (1976); Hochrman v. Board of Educati on

of Newark, 534 F. 2d 1094 (3d Cir. 1976). The Court nust al so accept
reasonabl e i nferences fromthe facts in plaintiff's favor. See

Murray v. City of MIford, 380 F.2d 468, 470 (2d Cir. 1967).

The i ssue i s not whether the plaintiff wll prevail inthe
end, or whet her recovery appears to be unlikely or even renote, but
only whether the plaintiff isentitledto offer evidence in support

of the claims. Scheuer v. Rhodes, 416 U. S. 232, 236 (1974). Before

di sm ssing a conpl ai nt, the Court nust be satisfied "beyond a doubt
that the plaintiff can prove no set of facts in support of his claim

whi ch would entitle himtorelief." Paolinoyv. Channel Hone Centers,

668 F.2d 721, 722 (3d Gr. 1981) ( quoting Conley v. G bson, 355 U. S.

41, 45-46 (1957)).

I11. DI SCUSSI ON

I n a sharehol ders derivative action, Federal Rule of Gvil
Procedure 23.1 requires that
[t] he conpl ai nt shall allege with particularitythe

efforts, if any, made by the plaintiff to obtainthe
action the plaintiff desires fromthe directors or

conpar abl e authority, . . . and the reasons for his
failure to obtain the action or for not making the
effort.

Thus, Rul e 23. 1 expressly requires that a sharehol der's derivative
conpl aint all ege either that a demand was nade or t hat denmand shoul d
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be excused si nce demand woul d have been futile. Lewi s v. Qurtis, 671

F.2d 779, 784 (3d Cir.), cert. denied, 459 U. S. 880 (1982). Where

aplaintiff seeks to be excused fromt he demand requi renents of Rul e
23.1, the Court | ooks solely tothe conplaint to determ ne whet her
the plaintiff has nmet this burden. |d.

The denmand requi rement prevents the court frominterfering
withtheinternal affairs of acorporationuntil all intracorporate
remedi es have been exhausted. It furthers a basic principle of
cor porat e organi zati on--that the managenent of the corporationis

entrusted to its board of directors. Craner v. General Tel. &

El ectronics Corp., 582 F. 2d 259, 274-75 (3d Gr. 1978), cert. deni ed,

439 U. S. 1129 (1979). At the same tine, Rule 23.1 and case | aw
recognizethat it i s sometimes necessary to have sharehol ders enf orce
or assune the directors' duties of corporate governance. However,
t he demand requirement is away to mai ntain control over such suits
by shar ehol ders who attenpt tousurpthetraditional role and duties

of thedirectors. See Daily Incone Fund, I nc. v. Fox, 464 U.S. 523

(1984) .

InLewis v. Curtis, the Court of Appeal s recogni zed t hat
the derivative plaintiff will be excused fromthe denmand r equi r enent
when hi s conpl aint all eges that a majority of the directors have
participated in the underlying wongdoing or that the board is

control l ed by the al |l eged wongdoers. 671 F.2d at 784. The court



expl ai ned t hough t hat t he mer e approval of an all egedly i njurious
cor porate act, absent self-interest or bias by amajority of the

board, isinsufficient toexcuse demand. |1d. See al so G eenspun,

634 F. 2d at 1210[.] The bl anket al |l egation that demand upon t he
directors would be futil e because the directors "woul d be suing
t hensel ves” i s al one not sufficient to excuse demand. InlLew s, the
court expl ai ned.

To preserve thevitality of rule 23.1, however, courts
have refused t o excuse demand si nply because a majority
of the directors are naned i n the conpl ai nt and have
cautioned that nere concl usory al | egati ons of director
wrongdoing will not suffice to excuse demand. See
Greenspun v. Del E. Wbb Corp., 634 F. 2d 1204, 1209-10
(9th Gr. 1980); Heit v. Baird, 567 F.2d 1157, 1162 (1st
Cir. 1977)[.]

671 F. 2d at 785. Thus, the court concl uded, "t he i nterestedness of
thedirectorsinthe transactionis nore rel evant than the character
of the alleged wong." 1d. at 786.

Afair reading of Lewi s | eads us to the concl usi on t hat
the fact that a plaintiff/sharehol der chal |l enges a deci sion by
menbers of a board, al one, does not establish a self-interested
transaction sufficient to excuse demand. "Participation by the
directorsinthe chall enged transacti on absent self-interest or bias

shoul d not excuse [demand]."” Lewis v. Curtis, 671 F.2d at 787

(quoti ng Note, The Demand and St andi hg Requi renent i n St ockhol der

Derivative Actions, 44 U Chi.L.Rev. 168, 181-82 (1976)).



I nstantly, there is no dispute that plaintiff made no
demand. Plaintiff contends, however, that demand shoul d be excused
because demand woul d have been futileinthat all of the board had
know edge of, participatedin, and/ or approved of the awards. Yet,
plaintiff here neither all eges collusion anongthe directors, nor
that the directors, other than the two who were al so corporate
of ficers, financially or otherw se benefitted fromtheir action, or
inaction. Sinply put, plaintiff alleges that the five board nenbers
who al so served onthe Cormittee are "sel f-interested" only because
thissuit isadirect challengetotheir decisiontogrant incentive
awards. This is a classic
exanpl e of a chall enge to a Board' s busi ness judgnment and, thus,
plaintiff will not be excused fromthe demand requirenment.

Accordi ngly, defendants' Mtion to Dism ss shoul d be

gr ant ed.

United States Magistrate Judge
Dat ed: July 10, 1992
cc: Al'l Counsel of Record
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