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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
IN RE: PHILIPS RECALLED CPAP, BILEVEL PAP, AND MECHANICAL
VENTILATOR PRODUCTS LITIGATION

Master Docket: Misc. No. 21-1230
MDL No. 3014

This Document Relates to: All Actions

PRETRIAL ORDER #19
STIPULATED ORDER GOVERNING PRIVILEGE LOG PROTOCOL
This Stipulated Order Governing Privilege Log Protocol (“Order”) shall govern the
treatment of all privileged or work product materials in MDL 3014 going forward. This Order
applies equally to all parties, who for the purposes of below shall be designated in their various
roles as either the “Designating Party,” “Receiving Party,” or “Challenging Party.” All deadlines
and timeframes in this order that reference “days” are referring to calendar days and not business
days.
I.

PRIVILEGE LOG PROTOCOL
To the extent that documents, in whole or in part, are henceforth withheld from

production on the basis of attorney-client privilege, the work product doctrine, or some other
protection, the producing party shall produce a privilege log as set forth below within thirty (30)
days of the date by which the documents from the custodian or non-custodial source would
otherwise have been produced if not for the claim of privilege or protection, unless another time
is agreed by the parties. Privilege logs shall be produced on a rolling basis so as not to delay
production of privilege logs.
1.

The parties agree that privilege log identification is not required for privileged

documents and communications that:
1

Case 2:21-mc-01230-JFC Document 661 Filed 07/21/22 Page 2 of 9

a)

are created on or after June 17, 2021, are specific to MDL 3014 or the

cases in MDL 3014 (including cases filed before the creation of MDL 3014), and where
each such document or communication is: (i) exchanged solely between a party and their
outside legal counsel; (ii) opinion work product of outside legal counsel for a party
exchanged solely between a party and its outside legal counsel; (iii) internal
communications solely within a party’s in-house legal department; (iv) exchanged solely
between or among outside counsel for Plaintiffs; (v) exchanged solely between or among
outside counsel for Philips Defendants; or (vi) any communication solely regarding
litigation holds or preservation, collection, or review in this or any Litigation.
b)

are created on or after October 12, 2021, are specific to MDL 3021 or the

cases in MDL 3021 (including cases filed before the creation of MDL 3021), and where
each such document or communication is: (i) exchanged solely between a party and their
outside legal counsel; (ii) opinion work product of outside legal counsel for a party
exchanged solely between a party and its outside legal counsel; (iii) internal
communications solely within a party’s in-house legal department; (iv) exchanged solely
between or among outside counsel for Plaintiffs; (v) exchanged solely between or among
outside counsel for Philips Defendants; (vi) exchanged solely between or among outside
counsel for SoClean Defendants; or (vii) any communication solely regarding litigation
holds or preservation, collection, or review in this or any Litigation.
2.

Privilege logs shall be produced in Excel format that allows for text searching,

sorting, and organization of data, and shall be produced either: (a) in a cumulative manner, so
that each subsequent privilege log includes all privilege claims from prior logs; or (b) in
installments using a consistent format so that the installments can be merged into a cumulative
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Excel spreadsheet by the Receiving Parties. Should a Designating Party serve an amended or
modified version of an existing privilege log, that Designating Party shall serve either an
accompanying cover letter detailing the amendments or a redline comparison of the amended or
modified privilege log to the previously served privilege log. Parties may redact information that
they assert is privileged. All documents redacted for privilege shall be logged in a separate tab of
the Excel privilege log. Parties may log redactions for privilege with metadata only.
3.

In an effort to avoid unnecessary expense and burden associated with traditional

“document by document” privilege logs, and consistent with the Checklist accompanying Local
Rule 26.2 that asks whether the Parties can “agree upon alternative ways to identify documents
withheld on the grounds of privilege or protection of trial preparation material to reduce the
burdens of such identification,” the Parties agree that for documents withheld from production or
redacted on the basis of attorney-client privilege, work product doctrine and/or any other
applicable privilege, the Producing Party may prepare an enhanced metadata log based initially
on an export of metadata fields. For entries where, in the Producing Party’s good faith judgment,
the metadata entry provides sufficient context or detail to allow the privilege claim to be assessed
by a Receiving Party, the metadata entry will suffice. For entries where, in the Producing Party’s
good faith judgment, the metadata entry does not provide adequate context or detail for the
privilege claim to be assessed by a Receiving Party, a traditional narrative privilege description
will be drafted to supplement the metadata entry.
4.

If, upon receipt of a log, a Receiving Party determines that certain metadata log

entries provide inadequate context or detail to allow assessment of the associated privilege
claims, the Receiving Party may seek supplemental descriptions for such documents.
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Supplemental privilege descriptions for the identified log entries shall be produced within 21
days.
5.

Privilege logs shall include separate categories of information including:
a)

A unique identifying number (separate from Bates numbering) [privilege

identification number] for documents withheld or the Bates number for documents
redacted for privilege;
b)

If the document is the parent or child of a family of documents, some of

which have been produced and others withheld, the log should identify the Bates numbers
of the first document (i.e., the parent, or if the parent is withheld the first attachment)
produced from the family in which the logged document was withheld;
c)

The date of the document or communication;

d)

The authors and recipients of the document or communication, based on

the From (or Author), To, CC and BCC fields from electronically-generated metadata
associated with the document;
e)

The subject and/or title of the document, based on the Subject field (or

other similar category) from electronically-generated metadata associated with the
document, to the extent applicable and reasonably available, understanding that the
Designating Party may eliminate some or all of this information to the extent that it has a
good faith belief that it would reveal information that is itself privileged or protected.
f)

Indication (e.g. ^ or +) next to the name of the individuals, sender (or

author) or recipient, of the document/communication acting in the capacity of attorney
(including paralegals or other legal staff carrying out a legal function for an attorney);
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g)

The name of or other identifying information as to the produced source

file in which the document subject to a privilege claim was found (and listing of the
primary custodian constitutes sufficient identifying information);
h)

The specific privilege(s) or protection(s) claimed as a basis for

withholding an otherwise discoverable document; and
i)

A narrative field for use, to the extent necessary, to comply with

Paragraph 3 above.
6.

To the extent that Listserv or group email addresses are identified on the privilege

log, the Designating Party shall work in good faith to identify individuals and/or groups of
individuals and/or groups of individuals who make up such Listserv or group email.
7.

If an attachment (parent or child) to a document or communication is being

withheld, such attachment(s) shall be identified in the privilege log as separate entries. Families
of documents shall be logged together in sequence with the parent document following by any
other withheld documents in the document family.
8.

When the deposition of a custodian is scheduled for a date following substantial

completion of a production of their custodial file, the parties shall make good faith efforts to
provide privilege logs involving documents from the deponent’s custodial file no fewer than ten
(10) days prior to the deposition, unless otherwise negotiated and agreed to between counsel.
II.

PRIVILEGE CHALLENGE PROTOCOLS
1.

The Parties shall meet and confer in good faith, and endeavor to resolve any

disputes before submitting such disputes to the Special Master for determination. The following
procedure shall constitute satisfaction of the good faith meet-and-confer requirement prior to
submitting privilege-related disputes to the Special master:
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a)

A Challenging Party may challenge a Designating Party’s claims of

privilege or work product protection at any time. The Challenging Party shall provide
written notification of those challenges, including the bases for the challenges and/or
requests for additional clarifying information, to the Designating Party, and offer to meet
and confer with the Designating Party regarding same (a letter delivered by email shall be
sufficient). The meet and confer discussion shall, except as otherwise agreed to by the
Parties, occur within seven (7) days following the date of the Designating Party’s
response to the written challenge notification as stated below.
b)

Failure of the Challenging Party to provide written notification of its

challenges or failure of the Challenging Party to offer to meet and confer as outlined
above shall prevent the Challenging Party from submitting its privilege-related challenge
to the Special Master.
c)

Following receipt of the challenges and the meet and confer, the

Designating Party shall provide the Challenging Party with a written response (providing
further information supporting its claims and/or indicating which privilege claims the
Designating Party maintains and which it withdraws, downgrades or modifies) within
fourteen (14) days, except as otherwise agreed to by the parties, following the date of the
written challenge notification.
d)

Failure or refusal of the Designating Party to meet and confer with the

Challenging Party shall allow the Challenging Party to submit its privilege-related
challenge to the Special Master. Failure or refusal of the Designating Party to provide a
written response after a meet and confer, as outlined above, shall allow the Challenging
Party to submit its privilege-related challenge to the Special Master.
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2.

To the extent that any such privilege assertions are downgraded, modified, or

withdrawn by the Designating Party, as a result of the meet-and-confer process, or on its own
accord, the Designating Party shall within fifteen (15) days produce any such downgrades as
production overlays and indicate the same in the production cover letter to be served with a
“key” that indexes the privilege identification number with the assigned Bates Number for each
downgraded document.
3.

For any challenges remaining following the above procedure, the Challenging

Party may submit its remaining challenges to the Special Master pursuant to the procedures set
forth in the Order Appointing and Setting Duties of Carole Katz as Special Master for General
Discovery and E-Discovery (ECF 540), any amendments thereto, or any subsequent Order
appointing a Special Master for overseeing privilege log disputes.
4.

If the document(s) at issue relates to a deposition scheduled less than forty-five

(45) days from the date of the challenge, then the Challenging Party may seek an expedited
briefing schedule, or in camera review, by the Court or Special Master to resolve the dispute.
III.

INADVERTENT PRODUCTION OF DOCUMENTS
1.

The inadvertent production of “Protected Information” is governed by the Order

Implementing Federal Rule of Evidence 502(d) (see ECF No. 105).
2.

Nothing in this Order overrides an attorney’s ethical responsibilities to refrain

from examining or disclosing materials that the attorney knows or reasonably should know to be
privileged and to inform the Disclosing Party that such materials have been produced.
IV.

MODIFICATION
1.

This Order may be modified at any time by the Court on its own motion, for good

cause shown on motion of a party, or by agreement of the parties with the Court’s approval.
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IT IS SO ORDERED.
Dated:

________________
7/21/2022

______________________________
/s/ JOY FLOWERS CONTI
Joy Flowers Conti
Senior United States District Judge

SO STIPULATED AND AGREED.

DATED: July 19, 2022
/s/ Sandra Duggan
Sandra Duggan, Esquire
LEVIN SEDRAN & BERMAN
510 Walnut Street
Ste 500
Philadelphia, PA 19106
215-592-1500
sduggan@lfsblaw.com
/s/ Christopher A. Seeger
Christopher A. Seeger, Esquire
SEEGER WEISS LLP
55 Challenger Road 6th Floor
Ridgefield Park, NJ 07660
212-584-070
cseeger@seegerweiss.com
/s/ Kelly K. Iverson
Kelly K. Iverson, Esquire
LYNCH CARPENTER, LLP
1133 Penn Avenue, 5th Floor
Pittsburgh, PA 15222
412-322-9243
kelly@lcllp.com
/s/ Steven A. Schwartz
Steven A. Schwartz, Esquire
CHIMICLES SCHWARTZ KRINER &
DONALDSON-SMITH
361 West Lancaster Avenue
One Haverford Centre
Haverford, PA 1904
610-642-8500
steveschwartz@chimicles.com
Counsel for Plaintiffs
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/s/ John P. Lavelle, Jr.
John P. Lavelle, Jr., Esquire
MORGAN, LEWIS & BOCKIUS LLP
1701 Market Street
Philadelphia, PA 19103-2921
215-963-5000
John.lavelle@morganlewis.com
/s/ Wendy West Feinstein
Wendy West Feinstein, Esquire
MORGAN, LEWIS & BOCKIUS LLP
One Oxford Center, 32nd Floor
Pittsburgh, PA 15219-6401
412-560-3300
Wendy.feinstein@morganlewis.com
Counsel for Defendant Philips RS North America, LLC
/s/ Michael H. Steinberg
Michael H. Steinberg, Esquire
SULLIVAN & CROMWELL LLP
1888 Century Park East
Los Angeles, CA 90067
310-712-6670
steinbergm@sullcrom.com
/s/ William B. Monahan
William B. Monahan, Esquire
SULLIVAN & CROMWELL LLP
125 Broad Street
New York, NY 10004
212-558-7375
monahanw@sullcrom.com
Counsel for Defendants Koninklijke Philips NV, Philips
North America LLC, and Philips Holding USA Inc.
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