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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
IN RE:

ALTERNATIVE DISPUTE RESOLUTION
POLICIES AND PROCEDURES

Misc. No. 06-203

N N N N

WHEREAS, pursuant to Local Rule 16.2, the Alternative Dispute Resolution (“ADR”)
program is governed by the ADR Policies and Procedures, as adopted by the Board of Judges for
the United States District Court for the Western District of Pennsylvania;

WHEREAS, the Court’s ADR Policies and Procedures are in support of Local Rule 16.2;
and,

WHEREAS, the Court finds that changes to the ADR Policies and Procedures are
necessary and appropriate.

AND NOW, this 16th day of February , 2018, IT IS

HEREBY ORDERED THAT effective immediately (i) Sections 2.8, 2.9, and Appendix A are
added to the ADR Policies and Procedures, and (ii) Sections 3.4, 3.5, 4.4, 4.5, 4.9 of the ADR

Policies and Procedures are amended, as set forth in the attached.

FOR THE COURT:

s/ Joy Flowers Conti

Chief United States District Judge
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2.8 Good Faith Definition

1138 the expectation ol the court that all parties ardered to mediation shall attend

with full and complete settdement authority and shall particinate in good faith,

cCood faith” shall refer to the duty of the parties to meet and negotigte with a

willineness o reach agreement, 10l or partial, on matiers in dispute. parties

and/or party representatives with full setlement authority partcipate, consider

and respond o the proposals made by each other. and respect each other’ s role by

not acting g manner which is arbitrary, capricious or intended to undermine the

mediation process, the paties are deemed to be acting in good {aith,

I cood faith necotiations, netther party is required 10 make 4 Concession or agree

o any proposal, nor are they precluded rom seeking the best possible resolution

for thedr own dnderests, 1 a party is attending a mediation session with the intent

not 1o make any demand or offer of settlement, or o they intend 1o wait until the

disposition of certain motions (o engage in settiement discussions, they shall

cxphicitly mform the mediator and all other parties 1y writing no later than 10

calendar davs nrorto the mediation, Following this disclosure. the parties will

cither mroceed to the mediation or move the court to amend its ADR referral

2.9 Motion for Banctions

Al ADR Motions Tor Sanctions must be consisten? with the process

outhined in Attachment A,

3. MEDIATION
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value from any source other than the parties. The Court may review the
reasonableness of the fee and, if necessary, enter an Order modifying the fee.
Compensation must be paid directly to the neutral upon the conclusion of the
ADR process, or as otherwise agreed to by the parties and the mediator.

Failure to pay the mediator must be brought to the Court’s attention.

| C. Fee Waiver. A party who demonstrates a financial inability to pay all or part
1 of that party’s pro rata share of the neutral’s fee may request the Court to

1 appoint a mediator who has agreed to serve pro bono. The Court may waive

{ all or part of that party’s share of the fee. Other parties to the case who are

able to pay the fee must bear their pro rata portions of the fee.

3.4 Timing and Scheduling the Mediation

A. Scheduling by Mediator. Promptly after being chosen to mediate a case, the
mediator shall, after consulting with all parties, fix the date and place of the
mediation within the deadlines set by paragraph B below, or the order

referring the case to mediation.

by the Court for vood cause shown pursuant (o Section 3.8 infra, the

mediation shall be held within 60 days after the initial scheduling conference

(see LOVR 16.1.A.2), dpitab-Case Manavement-onferencetRule- 16108

LA ey e i Cinataosd o % Aoy D A VT D s L L AT T oo L Ere
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14




Case 2:06-mc-00203-DWA Document 10-1 Filed 02/16/18 Page 3 of 10

3.5 Request to Extend the Deadline

A.

condueting a mediation must be made 25 s0on as practicable or when a

conflict is first known in a motionne-lates-than-t5-dave belore-the-sesson-is-40

eld-anebmust-be directed to the assigned Judicial Officer, in-a-motion

undes-1-12-7.1.-with a copy to the other parties and the mediator.

Content of Motion. Such motion must:

Detail the considerations that support the request;

L_
2. Indicate whether the other parties concur in or object to the request; and

=3, Be accompanied by a proposed order setting forth a new deadline

by which the mediation will sust-be held.

3.6 Telephone Conference Before Mediation

The mediator must schedule a brief joint telephone conference with counsel and

any unrepresented parties before the mediation session to discuss matters such as

the scheduling of the mediation, the procedures to be followed, the nature of the

case, and which client representatives will attend.

3.7 No Written Mediation Statements Required

Written mediation statements are not required for mediations.

3.8 Procedure at Mediation

A. Procedure. The mediation must be informal and must employ a facilitative

15
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Compensation must be paid directly to the evaluator upon the conclusion of
the ADR process, or as otherwise agreed to by the parties and the evaluator.

Failure to pay the evaluator must be brought to the Court’s attention.

C. Fee Waiver. A party who demonstrates a financial inability to pay all or part
of that party’s pro rata share of the neutral’s fee may request the Court to
appoint an evaluator who has agreed to serve pro bono. The Court may waive
all or part of that party’s share of the fee. Other parties to the case who are

able to pay the fee must bear their pro rata portions of the fee.

44  Timing and Scheduling the Early Neutral Evaluation (i

A. Scheduling by Evaluator. Promptly after being appointed to a case, the
evaluator must, after consulting with all parties, fix the date and place of the
ENE within the deadlines set by paragraph B below, or the order referring the

casc.

B. Deadline for Conducting Session. Unless otherwise ordered or exicnded by

rust-be held within 60 days after the initial scheduling conlerence (see LOVR

§€,R!.:%.L}jﬂ§i§”i Case-Mapagerment-4 HOTOTIOY 158 YRS {§}b TS »

4.5 Requests to Extend Deadline
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4.6

4.7

conflict is 1irst known, in a motion directed 1o the assiened Judicial Offcer,

s bedare-the o e g tan-be-bed Lt oo directod 1o
Y FASH TS S hn S & A Ghie QSR i SV S AN I W B LGS ¢ [he) FLalvy ASSa LA S L

Sedoter fhana s
T 2 TR

assigned-Judicial Officerina motiop-under-€ivik-LR-7.1-with a copy to the

other parties and the evaluator.
B. Content of Motion. Such motion must:

1. Detail the considerations that support the request;

2. Indicate whether the other parties consent eonens-ti-or object to the
request; and

1.3, Be accompanied by a proposed order setting forth a new

deadline by which the ENE wiil susi-be held.

Ex Parte Contact Prohibited

Except with respect to scheduling matters, there must be no ex parte
communications between parties or counsel and the evaluator, including private
caucuses to discuss settlement, until after the evaluator has either delivered orally
his or her evaluation or, if so requested by the parties, has committed his or her
evaluation to writing, or all parties have agreed that ex parte communications

with the evaluator may occur.

Telephone Conference Before Early Neutral Evaluation
The evaluator must schedule a brief joint telephone conference with counsel

before the ENE to discuss matters such as the scheduling, the procedures to be

followed, the nature of the case, and which client representatives will attend.

19
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S.

6.

meaningful settlement negotiations;

Describe the history and status of any settlement negotiations; and

Include copies of documents out of which the suit arose (e.g.,
contracts), or whose availability would materially advance the
purposes of the evaluation session, (e.g., medical reports or

documents by which special damages might be determined).

4.9  Procedure at an Early Neutral Evaluation

A.

Components of Early Neutral Evaluation

Unless otherwise agreed to by the parties and evaluator, the evaluator

must;

4.

Permit each party (through counsel or otherwise), orally and through
documents or other media, to present its claims or defenses and to

describe the principal evidence on which they are based;

Help the parties identify areas of agreement and, where feasible, enter

stipulations;
Assess the relative strengths and weaknesses of the parties’
contentions and evidence, and explain the reasoning that supports

these assessments;

Estimate, where feasible, the likelihood of liability and the dollar range

of damages;

21
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5. Help the parties devise a plan for sharing the important information
and/or conducting the key discovery that will equip them as
expeditiously as possible to enter meaningful settlement discussions or

to position the case for disposition by other means;

6. Help the parties assess litigation costs realistically; and

7. If the parties are interested, help them, through private caucusing or

otherwise, explore the possibility of settling the case; and

8. Determine whether some form of follow up to the session would

contribute to the case development process or to settlement.

B. Process Rules. The session must be informal. Rules of evidence must
not apply. There must be no formal examination or cross-examination of

witnesses and no recording of the presentations or discussion must be

made.
C. Evaluation. The evaluation must be presented-oraity to aH the parties
orally, OGoeludivgras-appheables-partvreg SRt SRS and-psk
Wi i L L Len Lo boencoad Tox g 1 vt ioags S ER AT R
EANES S 4 !}l CHTETTTLY P L& 3 FTTEETERS "Y Tll; AW 3 L B A VAN § ARV B Y FLRTUEYLY 5
vidades feazn o diotla R SR M R WEU2 I SR TN § L PR T
YUTTTTI U EY !(L)'V\ X {9 @ L VI SR b | FA0 S 2 WA 1 9 ik( - A A : P g

ol any oral presentation should mclude party representatives, imsurers and

rish pool representatives, as applicable, The parties should determine in

advance whether the oral evaluaton will be delivered in g joint or

separate session, Inthe ovent that the parpies cannot agree, the oral

cvaluation shall be delivered in separate sessions, Any party’s evalyation

gy be reduced 1o writing and provided to that party upon their

request.Fhe Any evaluation, oral or writien. constitutes confidential
information which shall not be disclosed to the assigned Judicial Officer

or anyone else except as provided in Section 6.D.. il

22
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APPENDIX A

MOTION FOR SANCTIONS PROCESS

I, Priorto the Ghoe ofany motion for sanctions reeardine the ADR session, the movinge

party shall serve onopposing counscl g Hle-ready copy of their proposed motion for

sanclions,

2 Within 14 days of service of the propossd motion [or sanctons, the parties or their

i

counsel shall envave in thorough discussions in an altemnpt to resolve the issue(s) being

raised,

3. U ihe parves reach a resolution of the underlving issue. no further action is required.

4. 1 the partes are gnable o reach a resolulion of the underlving ssue, and adjudication

by the court s revwired. counsel sholl nroceed as follows:

g Prepare a cortilicaies

i, attesting that the partics met and discussed, either in person or by

ielorhone, the content of the proposcd motion for sanchons,

oattestinge thal the parties were unable 1o resolve the issueds) raised m thy

notental motion aller thorpueh discussions, and;

i, statne whether they aeree (or disagree) that confidential imformation

will be implhicated 1o the resolution ol the potential motion,

b, Moving party shall file a “Notice of Intent to File Motion for Sanctons” (in the

Torm attached). atiaching the cortificate deseribed i subsection o, Both the

gotice and the certiticate shall relvain from making any speeifie relerences (©

e allesed breach and shall mainiain the conlidenuality of the ADR process,
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5. Oncethe “Notice of Intent to File Motion for Sanctions” s filed. the assiuned

iudae

has the discretion to decide whether they will handle the motion for sanctions or refer

it to the ADR Judge. or a desienee, for resolution, per ADR P&P 2.4,

6. OUnce a determination is made concerning

which rudee will handle the motion for

sanctions, that judee shall schedule a conference n an alempl o resolve the issue

nrior to the {lineg of the nroposed motion. No motion for sanctions may be ile

~ until

tenve 1s eranted troueh entry of an order by the yudue handline the dispute,

7. Wleave 1o file the motion for sanctions is granted, the order granting same will

also set

torth the dates for the filing of the motion and supporting documents, as well as the

response. he motion. response and any supnorune documents will be

filed under

seal

&, Noaddivonal brictine, replies and/or sur-replies will be allowed,

9. 1t a hearing or arcument is scheduled recarding the moten for sanctons, said

sroceedines will be held under seal

L0, The judee reselving the motion {ether assioned or ADR) shall enter an ordey

v on the

court’s docket terminating the moton or sanctions.

11, Should a written opinion be issued resolving the

motion for sanctions, that opinion

shall be filed under seal. Distribution of the opinion shall be made 10 all parties to

the motion, as well as the ADR Coordinator, who shall orepare a briel svnopsis of the

vnderiving issye(s) and resolution. without aturibution to the 1udee and without

identifvine any parties, The synopsis will be nlaced on the Court’s website 1

inder the

AR Program information tab, The purpose of this svnapsis will be to instru

,s

leants on onmions ssued by the court and 10 serve as an aid

m the continual

evaluation of the Court’s ADR Processes {(see ADR P&P 2.6 and ADR P&P

.00,

While the content of anv sviopsis will not be viclative of contidentinlityv, the written

opnion resolving a motion for sanctions shall be deem

ed contidential, pursuant wo

ADR P& 6.A,
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NOTICE OF INTENT TO FILEMOTION FOR SACTIONS FORM

INTHE UNITED STATES DISTRICT COURT
FORTHE WESTERN DISTRICT OF PEMNSYLVANIA

} CIVID ACTION NO.

NOTICE OF INTENT TO FILE MOTION FOR SANCTIONS

PILEASE  TAKE NOTICH  that fName  of Moving Partv)

intends 1o present to this Honorable Court a Motion for Sanctions

revarding the ADR session in the above captioned case.  Attached 1o this notice is a certificate

that the parties have met and conterred. either in nerson or by telephone. and were unable 1o

resolve the 1ssucis) viving rise to the forthecoming motion,

i

The parties stipulate that the ssuets) raised in the Motion tor Sanctions (check one)

1 will require the disclosure of confidential information

[ will not require the disclosure of condidential information

[T no asreement was reached on the disclosure of contidential information

Diated, 20 Sienature of Counsel
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