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on November 2, 2002 and her readmittance for additional
treatment on November 20, 2002, she told Tsui that she
wanted Raeann to return to Canada. The Court finds that
Yang was a truthful, credible witness who testified with a
clear recollection of events.

Tsui, on the other hand, testified on direct examination
that no demand for Raeann's return was made until
April 4, 2003, when he received a letter from Yang's
attorney. Tsui also stated that he did not remember
any -conversation prior to April 4, 2003 in which
Yang demanded Raeann's return or insisted that her
custody rights were being violated. On cross examination,
however, Tsui directly contradicted this testimony. He
admitted that he spoke with Yang between November 2,
2002 and November 20, 2002, that she insisted Raeann
wanted to come home, and that she threatened legal
action. Furthermore, Tsui admits in Proposed Finding of
Fact 20 that the “[m]other demanded that Father return
the Child to Canada in mid-November 2002, immediately
before being readmitted to the hospital.” Based on the
evidence, the Court finds as a matter of fact that Yang
demanded that Tsui return Raeann sometime before her
readmittance to the hospital on November 20, 2002.
Therefore, November 20, 2002 is the date of retention in
this case.

2. Habitual Residence
*7 2| Having determined the date of retention, the
Court must now address the issue of habitual residence.
As the Third Circuit recently held:

a petitioner cannot claim that
the removal or retention of a
child is ‘wrongful’ under the
Hague Convention unless the child
to whom the petition relates is
‘habitually resident’ in a State
signatory to the Convention and
has been removed to or retained
in a different State. Determination
of a child's habitual residence
immediately before the alleged
wrongful removal or retention is
therefore a threshold question in
deciding a case under the Hague
Convention.

Karkkainen, 445 F.3d at 287 (internal citation omitted).

The determination of habitual residence “is not formulaic;
rather, it is a fact-intensive determination that necessarily
varies with the circumstances of each case.” Whiting v.
Krassner, 391 F.3d 540, 546 (3d Cir.2004). The Third
Circuit Court has “defined a child's habitual residence
as the place where he or she has been physically present
for an amount of time sufficient for acclimatization and
which has a ‘degree of settled purpose’ from the child's
perspective. The inquiry must focus on the child and
consists of an analysis of the child's circumstances in that
place and the parents’ present, shared intentions regarding
their child's presence there.” Baxter, 423 F.3d at 368
(internal citations omitted).

In Karkkainen, the Court of Appeals explained that “if a
child becomes rooted in one country, we will not return
her to another one where doing so would take her out
of the family and social environment in which her life
has developed. Simply put, this inquiry considers whether
a child has made a country her home before the date
of her removal or retention.” Karkkainen, 445 F.3d at
292 (internal citation and punctuation omitted). However,
“when a child is too young to have an intent regarding
her habitual residence, the touchstone inquiry is shared
parental intent.” In re Application of Adan, 437 F.3d at
392 (internal citations omitted). On November 20, 2002-
the date of retention-Raeann was only five years old and
the Court finds as a matter of law that a five year-old
child is too young to have an intent regarding her habitual
residence. Thus, the “touchstone inquiry” in this case is
whether Yang and Tsui shared an intent immediately prior
to November 20, 2002 to make Pittsburgh Raeann's home.
The factsin this case clearly demonstrate that they did not.

Both parties fundamentally agree that at the time Raeann
left Canada to come to the United States they intended
for her to live with her father until her mother recovered
from surgery. Yang testified that her expected recovery
time was two to three months. This is corroborated by
the email that Yang sent to Tsui on October 9, 2002,
in which she details the reason why she needed Tsui to
take care of Raeann temporarily. She told Tsui that “I
can't work at least two and a half months,” and laments
that “two month [sic] is not a short period of time. What
kinds of friends can help so much?” While this was Yang's
expectation, the parties also discussed what to do in the
event that Yang would die from the surgery. They agreed
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that, in that case, Raeann should continue to live with
Tsui. ‘

*8 On direct examination, Tsui denied that there was any
discussion of a two or three month period and insisted
that their understanding all along was that Raeann would
live in Pittsburgh until Yang recovered, without any
estimate as to the duration of her stay. But Tsui himself
submitted a sworn affidavit on February 3, 2003 relating
to the Canadian custody proceeding, in which he stated
that “Elly expected full recovery within a couple of
months.” When confronted with this prior statement, Tsui
attempted to harmonize it with his hearing testimony,
insisting that he ‘had been asked about two or three
months, as opposed to a couple of months. He then
elaborated that “so could be like couple months means like
four, five months, something like that.” This explanation
strains credulity, particularly in light of that fact that Tsui
earned a Ph.D. in the United States. In fact, when asked
by the Court, Tsui admitted that Yang had told him she
expected to recover in a couple of months. Tr. at 225-26.

Tsui argues that Yang's inclusion of a large suitcase
of summer clothes in Raeann's luggage suggests that
the parties expected her stay to be much longer than a
few months. Yang's email describing what she packed,
however, indicates that Raeann prefers to wear short
sleeves. In addition, it appears that Yang was planning
for the contingency that she might not live through the
surgery by sending Raeann with the clothes she would
need if her stay were to be longer than planned. This
contingency does not refute the conclusion that her
parents' intention was for Raeann to stay for only a few
months.

The evidence demonstrates beyond doubt that the original
intent of the parties was for Raeann to stay approximately
two to three months and that soon after Raeann came to
the United States, Tsui decided to assert unilateral custody
over Raeann. This decision is reflected in Tsui's own
testimony, as well as his behavior in the first few months of
Raeann's time in the United States. Tsui brought Raeann
to Pittsburgh on October 27, 2002. Less than a week later,
on November 2, Yang was discharged from the hospital
and was speaking to Raeann daily. This soon changed,
however, when Tsui decided that daily conversations were
too burdensome, and he allowed Yang to speak to her
daughter only every other evening. Then, on December
11, 2002, Tsui filed for custody of Raeann in Pittsburgh.

At trial he claimed he was planning to bring Raeann to
Canada to visit Yang in the hospital, and obtained a
custody order to protect Raeann, to “make sure Raeann
can come back to the United States.” Tr. at 204, The Court
finds this testimony particularly troubling and probative,
because Raeann is an American citizen who had no
trouble traveling to the United States a mere six weeks
before Tsui obtained the custody order.

Rather than a concern for her travel status on a trip
they never made, Tsui's testimony clearly reflects the real
reason behind his race to the courthouse. When asked
by the Court why he has not returned Raeann following
Yang's recovery, Tsui stated:

*9 I have a custody right here.
I believe Pittsburgh is the right
place for Raeann and would be
in the best interest for Raeann to
stay with me. I'm the father of
Raeann. In Chinese culture, the
father is the center of the family,
and kids follow father, and father
basically, if the father is prosperous,
the kids can get the benefit from
father or from parents.... Here I can
provide abundant [sic] of resources
for Raeann and all my kids to learn,
to learn better, and to get a better
life, and hopefully, they can succeed
in the future, and that's my part in
life. I want to see my kids succeed
in the future so we can keep our
family tradition here because my
dad, my mom, they are all teachers,
and I follow the tradition here. I'm
a school teacher as well. T would
like to devote all my energies to my
family, to my children so they can
follow our family steps to have-to
get a better education,

Tr. at 230-31. This admirable desire to care for the best
interests of his daughter-which was nowhere apparent
during the first five years of Raeann's life-surfaced almost
immediately after she came to live in the United States.
Most importantly, this sudden dedication comes from
someone who was married at the time he impregnated
another woman, whom he then invited to be his “number
two wife.” Although Raeann appears to be well adjusted
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and receiving an outstanding education, these facts do not
obviate Tsui's actions.

Thus, it is clear from the testimony of both parties that
they intended for Raeann to stay with her father until
Yang recovered, a period which they anticipated would
last two to three months. At the time of retention, Raeann
was less than a month into what was expected to be a two
to three month stay. In the words of the Third Circuit
in Karkkainen, she could not have become “firmly rooted
in her new surroundings” nor was Pittsburgh at that
time the “family and social environment in which her life
has developed.” 445 F.3d at 292. Even more important,
the shared intent of the parents was not for Raeann to
make Pittsburgh her home, unless Yang passed away.
Accordingly, the Court finds that Canada was Raeann's
habitual residence on November 20, 2002.

Tsui argues that Raeann's habitual residence is and was
the United States rather than Canada. Yet respondent
fails to cite a single Third Circuit case in support of this
conclusion, pointing to cases from other circuits that he
claims should determine Raeann's habitual residence. He
first argues that the shared intent of the parents in this
case was for Raeann to come to the United States for
an indefinite period, which resulted in a change in her
habitual residence. Tsui points out the large amount of
clothes that Raeann brought to the United States, as
well as the parents’ understanding that, should Yang not
survive the surgery, Raeann would stay and live with her
father. Tsui then cites Mozes v. Mozes, 239 F.3d 1067
(9th Cir.2001), stating that “sometimes the circumstances
surrounding the child's stay are such that, despite the
lack of perfect consensus, the court finds the parents to
have shared a settled mutual intent that the stay last
indefinitely. When this is the case, we can reasonably
infer a mutual abandonment of the child's prior habitual
residence.” Id. at 1077. In the very next sentence, however,
the Mozes court stated:

*10 “[o]ther times, however, circumstances are such
that, even though the exact length of the stay was left
open to negotiation, the court is able to find no settled
mutual intent from which such abandonment can be
inferred.” Id. The record is clear in this case that the
parties' agreement was that Raeann would live with
Tsui until Yang recovered, a period that was predicted
to last approximately two to three months. The intent
of the parents in this case falls into the second type
of agreement discussed in Mozes, which demonstrates

that Canada remained Raeann's habitual residence.
Furthermore, and most significantly, Yang's conduct
was diametrically opposed to an intent for Raeann to
abandon Canada as her habitual residence. Rather,
Yang's conduct consistently demonstrated a desire to
have Raeann with her as long as she was physically able
to care for her.

Tsui goes on to argue that the Court should consider
Raeann's current level of acclimatization and degree of
settled purpose in determining her habitual residence. This
argument directly contradicts not only the established
Third Circuit precedent but also the Mozes case upon
which Tsui relies so heavily. The Ninth Circuit in Mozes,
like the Third Circuit in Karkkainen, Baxter and In
re Adan, directs that habitual residence be determined
“immediately prior to the removal or retention.” Mozes, at
1070 (emphasis added). As of November 20, 2002, Raeann
had been in the United States for less than a month.

While the Court has found that retention occurred on
November 20, 2002, the habitual residence determination
would be the same even if retention was deemed to occur
at a later date. The agreement of the parties was clearly
that Raeann would stay with Tsui until Yang recovered.
Although she made a demand for Raeann to be returned
at the latest by the end of November, Yang then suffered
complications resulting from her surgery and her recovery
took longer than expected. It is undisputed, however,
that Yang had recovered by April 2003, and had been
consistently attempting to secure Raeann's return. As of
April 2003, Raeann still was not old enough to warrant
an analysis of her degree of settled purpose, and there can
be no argument that the shared intent of the parents was
for her to remain in the United States longer than it took
Yang to recover. Thus, even if April 2003 were the date of
retention in this case, Raeann was still living in Pittsburgh
on a temporary basis until her mother recovered and had
not become sufficiently settled to effect a change in her
habitual residence.

3. Custody Rights of the Petitioner
[3] Having determined that Canada was Raeann's
habitual residence, the Court must now examine whether
Yang had custody rights at the time of retention. “The
Convention defines custody rights as ‘rights relating to
the care of the person of the child and, in particular, the
right to determine the child's place of residence.” Hague
Convention, art. 5(a), 19 .L.M. at 1501.” In re Application
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of Adan, 437 F.3d at 391. “In determining custody, the
Convention calls into play a State's choice of law rules
as well as its internal custody rights laws. This requires a
careful examination of the country of origin's custody laws
to determine whether the party seeking the child's return
had custody rights in that country and was exercising
them, within the meaning of that country's law, at the time
the child was removed.” Id. (internal citations omitted).

*11 [4] At the hearing, both parties called expert
witnesses to educate the Court on the custody law of
British Columbia. These experts agreed that the operative
statute is Canada's Family Relations Act, which states in
pertinent part:

34 (1) Subject to subsection (2), the persons who may
exercise custody over a child are as follows:

(a) if the father and mother live together, the father
and mother jointly;

(b) if the father and mother live separate and apart,
the parent with whom the child usually resides;

(¢) if custody rights exist under a court order, the
person who has those rights;

(d) if custody rights exist under a written agreement,
the person to whom those rights are given,

(2) If persons have conflicting claims to custody under
subsection (1), the following persons may exercise
custody to the exclusion of the other persons unless a
court otherwise orders:

(a) the person who has custody rights under a court
order;

(b) if paragraph (a) does not apply, the person
granted custody by an agreement;

(c) if paragraphs (a) and (b) do not apply, the person
claiming custody with whom the child usually resides;

(d) if paragraph (c¢) applies and 2 persons are equally
entitled under it, the person who usually has day to
day personal care of the child.

R.S.B.C.1996, c. 128, s. 34. In this case, on November 20,
2002, the father and mother lived separate and apart, and
there was neither a court order nor a written agreement,

Thus, section 34(1)(b) applies and custody belonged to the
parent with whom the child usually resided.

Attorney Alison QOuelett, the expert called by Tsui, was
asked a hypothetical by Yang's counsel that mirrors the
facts of this case. Specifically, she was asked what the
custody status would be if the mother told the father “you
can have the child while I recover from the surgery that
I need to get, and it is going to take several months, a
couple of months.” Ouelett's response is consistent with
both the Court's view and Yang's expert's opinion. Ouelett
responded:

I think in that situation, a judge
would determine based upon the
facts, and it would be a finding of
fact, whether when the mother said
in several months I would like to
have the child returned, if it was
a specific date or if it was some
indefinite date, and whether when
she did that, she intended to hand
over the custody rights. I think that
the issues that would be looked at
in determining that fact would be ...
whether on the facts of the case
before that judge it was considered
to be an extended visit or to be a
transfer of the custody.

Tr. at 152-53. Ouelett then agreed with the statement that
“there really is no definition of limited period of time
whether it be a day, a week, a month, it could be a couple
months.” Tr. at 167. In light of the testimony in this case,
as well as the factual circumstances surrounding Raeann's
travel to the United States, the Court finds that she usually
resided with her mother and the temporary arrangement
with Tsui was not meant to change that fact. Raeann's trip
to the United States was intended by her parents to be an
extended visit coextensive with Yang's convalescence and
not a transfer of custody for an indefinite period of time.

*12 Yang's testimony established that she and Raeann
lived with Tsui for the first six months of Raeann's life,
from June 1996 until December 1996. They then traveled
to Taiwan until May of 1997, returning to Pittsburgh
until August or September of the same year. Tsui testified
that he accompanied Yang and Raeann for the first two
weeks of their trip to Taiwan in December 1996. In late
1997, Yang and Raeann moved to Taiwan and lived there
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until April 2001, when they moved to Canada, where they
remained until Yang took ill in October 2002. Thus, as of
November 20, 2002, Raeann had not lived with her father
since she was little more than a year old, and had spent
no more than 10 months of her five and a half years in
Pittsburgh. There is no evidence that she visited Pittsburgh
between late 1997 and October of 2002. Not surprisingly,
Raeann traveled to the United States with three suitcases
full of belongings that her mother had packed for her,
because there is no evidence that she had any clothes or
personal belongings at her father's house.

At the time of retention, Raeann had been living with
her father for less than a month. Other than the time
immediately following her birth in 1996, she had lived
exclusively with her mother in Taiwan and, subsequently,
in Canada. It is clear to the Court that Raeann usually
resided with her mother, not her father. Therefore, Yang
had custody of Raeann under Canadian law.

4. Exercising Custody Rights

[S] Having determined that Yang had custody rights
immediately before the retention, the Court next must
examine whether she was exercising those rights. “Once
it is determined that a party had valid custody rights
under the country of origin's laws, very little is required
of the applicant in support of the allegation that custody
rights have actually been or would have been exercised.”
In re Application of Adan, 437 F.3d at 391, “If a person
has valid custody rights to a child under the law of
the country of the child's habitual residence, that person
cannot fail to ‘exercise’ those custody rights under the
Hague Convention short of acts that constitute clear
and unequivocal abandonment of the child.” Baxter, 423
F.3d at 370 citing Friedrich v. Friedrich, 78 F.3d 1060,
1065-66 (6th Cir.1996). Yang did nothing in this case
that constitutes clear and unequivocal abandonment of
Raeann, and thus she was exercising her custody rights at
the time of retention.

Tsui argues that because Yang was very ill during
November of 2002, and her medical complications
persisted until she was fully recovered in April 2003,
she could not have cared for Raeann and thus was
not exercising whatever custody rights she had at the
time of retention. Tsui does not cite any case law
or other authority in support of his argument that a
temporary inability to provide daily care constitutes a
failure to exercise custody rights. Moreover, this argument

contravenes the Third Circuit's guidance in Baxter that
nothing short of clear and unequivocal abandonment
constitutes a failure to exercise custody.

*13 In sum, the Court finds that Yang has satisfied
her burden under the Hague Convention, having proved
by a preponderance of the evidence that when Raeann
was retained on November 20, 2002, Yang had, and was
exercising, custody of Raeann and Canada was Raeann'’s
country of habitual residence.

C. Respondent's Burden
Article 12 of the Convention mandates the return of
children who have been wrongfully removed or retained:
“where a child has been wrongfully removed or retained in
terms of Article 3 and, at the date of the commencement
of the proceedings before the judicial or administrative
authority of the Contracting State where the child is,
a period of less than one year has elapsed from the
date of the wrongful removal or retention, the authority
concerned shall order the return of the child forthwith.”
Convention, art. 12, 19 LL.M. at 1502-03. In this case,
Yang filed her petition on October 23, 2003, within one
year of the November 20, 2002 retention date. Thus, the
Court must order that Raeann return to her mother unless

one of the exceptions to mandatory return applies. 2

The Third Circuit has held that, upon the showing of
wrongful removal or retention, “the burden shifts to the
party that wrongfully removed the child to show by clear
and convincing evidence that the Article 13(b) exception
applies, or by a preponderance of the evidence that the
Article 13(a) exception applies. 42 U.S.C. § 11603(e)(2)
(B).” In re Application of Adan, 437 F.3d at 390 (internal
citations omitted). Article 13 of the Convention states:

Notwithstanding the provisions of the preceding
Article, the judicial or administrative authority of the
requested State is not bound to order the return of
the child if the person, institution or other body which
opposes its return establishes that-

a. the person, institution or other body having the care
of the person of the child was not actually exercising
the custody rights at the time of removal or retention,
or had consented to or subsequently acquiesced in the
removal of retention; or
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b. there is a grave risk that his or her return would
expose the child to physical or psychological harm or
otherwise place the child in an intolerable situation,

The judicial or administrative authority may also refuse
to order the return of the child if it finds that the child
objects to being returned and has attained an age and
degree of maturity at which it is appropriate to take
account of its views.

In considering the circumstances referred to in this
Article, the judicial and administrative authorities shall
take into account the information relating to the social
background of the child provided by the Central
Authority or other competent authority of the child's
habitual residence.

Convention, art. 13, 19 I.L.M. at 1502-03. The only
exceptions relevant to this case are the Article 13(a)
exception dealing with consent and the unnumbered

l paragraph dealing with the objection of the child. 3

1. Article 13(a) Exception-Consented to or Acquiesced

in Retention or Removal
*14 [6] The affirmative defenses of consent and
acquiescence are separate and distinct, although both are
narrow. “Consent need not be expressed with the same
degree of formality as acquiescence in order to prove the
defense under article 13(a). Often, the petitioner grants
some measure of consent, such as permission to travel, in
an informal manner before the parties become involved in
a custody dispute. The consent and acquiescence inquiries
are similar, however, in their focus on the petitioner's
subjective intent.” Baxter, 423 F.3d at 371 (internal
citations omitted).

The Court will first determine whether Yang consented
to Tsui's retention of Raeann. “In examining the consent
defense, it is important to consider what the petitioner
actually contemplated and agreed to in allowing the
child to travel cutside its home country. The nature and
scope of the petitioner's consent, and any conditions or
limitations, should be taken into account.” Id (internal
citations omitted). Importantly for this case, “the fact
that a petitioner initially allows children to travel, and
knows their location and how to contact them, does not
necessarily constitute consent to removal or retention
under the convention.” Id. (internal citations omitted).

The Court finds in this case as a matter of fact that the
initial permission given by Yang for Raeann to travel to
the United States was for the limited purpose of staying
with her father until Yang recovered from her surgery.
All the evidence in this case, from Yang's testimony to
the documents she filed with the Canadian and Central
Authorities, indicates a constant and determined effort by
Yang since late 2002 to secure Raeann's return. The record
is devoid of any evidence to suggest that Yang consented
to Tsui's retention of Raeann. Accordingly, Tsui has not
established consent by a preponderance of the evidence.

Regarding the defense of acquiescence, the Third Circuit
stated in Baxter that it requires “an act or statement with
the requisite formality, such as testimony in a judicial
proceeding; a convincing written renunciation of rights;
or a consistent attitude of acquiescence over a significant
period of time.” Baxter, 423 F.3d at 371 (internal citations
omitted). Having failed to carry the lighter burden of
consent, Tsui cannot demonstrate acquiescence in this
case. Indeed, the testimony in the Canadian custody
hearing and the other written materials in this case are
directly contrary to acquiescence insofar as Yang actively
sought to have Raeann return to British Columbia. Thus,
the Court finds that Tsui has not proven either of the
Article 13(a) defenses by a preponderance of the evidence,

2. Wishes of the Child Exception

[71 The Court notes at the outset that the unnumbered
paragraph of Article 13 delineating the “wishes of the child
exception” leaves its application wholly to the discretion
of the district court. It states that the Court may refuse to
order the return of the child, in contrast to the mandatory
directive shall included in Article 12. Moreover, “like the
grave risk exception, the ‘age and maturity’ exception is
to be applied narrowly.” England v. England, 234 F.3d
268, 272 (5th Cir.2000) (internal citations omitted). The
Explanatory Report to the Convention sheds light on the
rationale behind this exception and the manner in which
its framers intended it to be applied:

*15 [S]uch a provision is absolutely
necessary given the fact that
the Convention applies, ratione
personae, to all children under the
age of sixteen; the fact must be
acknowledged that it would be very
difficult to accept that a child of,
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for example, fifteen years of age,
should be returned against its will.
Moreover, as regards this particular
point, all efforts to agree on a
minimum age at which the views of
the child could be taken into account
failed, since all the ages suggested
seemed artificial, even arbitrary, it
seemed best to leave the application
of this clause to the discretion of the
competent authorities.

Explanatory Report by Elisa Perez-Vera, in 3 Actes et
documents de la Quatorzieme session 426, 9 30 (1982)

(Explanatory Report)‘4 The report makes clear that the
intent of this exception was not to allow its application to
defeat the larger goals of the Convention itself:

To conclude our consideration of the problems with
which this paragraph deals, it would seem necessary to
underline the fact that the three types of exception to the
rule concerning the return of the child must be applied
only so far as they go and no further. This implies
above all that they are to be interpreted in a restrictive
fashion if the Convention is not to become a dead
letter ... [A] systematic invocation of the said exceptions,
substituting the forum chosen by the abductor for that
of the child's residence, would lead to the collapse of the
whole structure of the Convention by depriving it of the
spirit of mutual confidence which is its inspiration.
Explanatory Report at 9§ 34. Even if the Court
determined that Raeann had reached an age and degree
of maturity such that her opinion should be given
weight, refusing to return her to Canada under the facts
of this case would be inappropriate and achieve exactly
the result that the Report counsels against.
Any objection that Raeann may have to returning to
Canada is a direct result of Tsui's wrongful retention. The
record is devoid of any evidence indicating that Raeann
wished to move to Pittsburgh to live with her father prior
to Yang's illness. Nor has Tsui demonstrated such a desire
at the time the retention occurred. On the contrary, it
seems clear that any attachment that Raeann has made to
her living conditions and family in Pittsburgh happened
as a result of the passage of time during the instant
litigation. To refuse to return children based upon their
preferences developed while awaiting the disposition of
wrongful removal and retention lawsuits would render
the Convention essentially meaningless. Even worse, it

would reward the malfeasant parents, allowing them the
opportunity to seek to obviate their wrongful removal or
retention during the pendency of legal disputes. In light of
the foregoing, the Court will not invoke the discretionary
exception to return contained in Article 13.

Even if this case presented a potentially appropriate
instance in which to apply the wishes of the child
exception, Tsui bears the burden of proving its
applicability. At the direction of the President, the State
Department submitted a legal analysis of the Convention,
codified at 51 FR 10494-01, which discussed the wishes of
the child exception. “This discretionary aspect of Article
13 is especially important because of the potential for
brainwashing of the child by the alleged abductor. A
child's objection to being returned may be accorded little if
any weight if the court believes that the child's preference
is the product of the abductor parent's undue influence
over the child.” 51 FR 10494-01, Section IIL1.1(2). Thus, the
Court must be satisfied not only that Raeann has reached
an age and degree of maturity at which it is appropriate to
take into account her views, but also that her objections
are grounded in her own mature opinion and are not
merely the conduit for the opinions of others. Based on
the evidence of record, Tsui has failed to prove either fact
by a preponderance of the evidence.

*16 In light of her relative youth and to protect her from
any additional suffering beyond that which has already
been visited upon her, the Court heard Raeann's testimony
in camera, with counsel present. It is clear from her
testimony that Raeann is a bright, intelligent, and pleasant
child. This conclusion is bolstered by the expert testimony
offered by Dr. Paul Bernstein, a psychologist and expert
witness retained by Tsui, who examined Raeann to
determine her level of maturity. Dr. Bernstein testified
that Raeann is extremely intelligent, with an impressive
memory and formidable analytical skills. Raeann told Dr.
Bernstein that she wished to stay in Pittsburgh, and told
him it is because “she loves her school. She is happy there.
Prefers living in a house than living in a small apartment.
Never bored because she has two brothers, and that she's
doing well in school and would just like to remain where
she is.” Tr. at 100.

This testimony is consistent with Dr. Bernstein's report,
prepared at the time of his examination, wherein he quotes
Raeann as saying that “I have lived here for more than
three years and I have many friends here.” She added, “the

WESTLAW & 2018 Thomson Reuters. No claim to original U.8. Government Works, 13
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best school is in Pittsburgh, and I like being in a house
rather than an apartment.” Raeann assured Dr. Bernstein
that “I miss my mom. I like to talk to her two to three times
a week. I know she is very sick.” Ex. M. Raeann testified
similarly at the hearing, where she indicated a desire to
stay in Pittsburgh because “we have our own pet and our
owh house, and I have lots of friends, and my grades got
better, and my skin got better.” Tr. at 131, Raeann also
testified that she did not know when her mother got better.

Although he admitted that Raeann's experiences here in
the United States with her father have had a “major
impact” on her desire to stay, when asked about the
possibility of coercion Dr. Bernstein testified that “this
was a really independent, lively, smart little girl that
showed no signs of coercion or pressure of her father
or stepmother.” Tr. at 101, 111. The facts of the case,
however, indicate otherwise. It is clear from her presence
at the hearing, along with the results of her current
treatment, that Yang has sufficiently recovered from her
surgery and the complications that followed. Yet Raeann
was not aware that her mother had recovered, and in fact
told Dr. Bernstein that her mother “is very sick.” When
questioned by the Court, Dr. Bernstein admitted that
when Raeann stated that her mother “is very sick,” she
was necessarily expressing someone else's opinion, rather
than her own. Tr, at 123,

Raeann also told Dr. Bernstein that “the best school
is in Pittsburgh.” Yet Dr. Bernstein acknowledged that
Raeann is not able to compare the quality of American
and Canadian schools. When asked by the Court if
Raeann necessarily was expressing someone else's opinion
about the “best school” being in Pittsburgh, Dr. Bernstein
surmised that Raeann did not mean to use “best” in a
comparative sense. He told the Court that “if you or I
would use the word ‘best,” it would be comparative. When
a 9-year-old exclaims it's the best school, compared to
what[?]” Tr. at 122. Dr. Bernstein then explained that
“I think it was analogous to it's a great school. It's a
wonderful school. I'm happy there. I don't think she was
making a comparative statement.” Id This explanation
is, at least on one level, at odds with Dr. Bernstein's
report, which concluded that Raeann has a borderline
genius IQ. The report explains that “the single best
index of overall intelligence is Vocabulary.” In fact,
Dr. Bernstein concluded that “Raeann's scaled score of
fifteen on this [vocabulary] test, fell within the Superior
range, an indication of the wealth of her intellectual

and cultural circumstances. This nine-year-old correctly
defined: Amendment, Boast, Transparent, and Mimic.”
Ex. M.

*17 This detailed analysis belies the notion that Raeann

did not understand the fundamental meaning of the
word “best” when she spoke of her school in Pittsburgh.
When looking to support his maturity determination, Dr.
Bernstein characterized Raeann as a borderline genius
with an impressive vocabulary. On the other hand,
when evidence suggested undue influence or coercion by
Tsui, Dr. Bernstein described Raeann as a nine year-
old who does not understand the meaning of the word
“best.” Accordingly, the Court finds that when Raeann
testified the “best school is in Pittsburgh,” she was merely
repeating what Tsui had told her, just as when she said
that she knows her mother “is very sick.” The fact that one
of the reasons Raeann wants to stay in Pittsburgh and her
perception of her mother's situation were both, in fact, the
product of outside influence, especially when combined
with her tender age, requires that little if any weight should
be given to Raeann's expressed preference to remain in
Pittsburgh.

Furthermore, the additional reasons Raeann offered-her
friends in Pittsburgh, the comfortable living conditions,
and the amount of time she has lived in Pittsburgh-
have been held in other cases to be insufficient to
satisfy the requirements of the Article 13 exception. The
Court of Appeals for the Fifth Circuit, in discussing the
maturity of a thirteen year-old child, held “that Karina
has maintained her friendships with children in America,
prefers America to Australia, and now enjoys a situation
that has stabilized does not establish that she is mature
enough for a court appropriately to consider her views
on where she would prefer to live under the Hague
Convention. Rather, these findings only establish that
Karina prefers to remain in the United States and that
some reasons support this preference.” England, 234 F.3d
at 272 (internal citation omitted).

Although Raeann may be more stable and well-adjusted
than the child wrongfully removed in England, the
approach to analyzing her proffered reasons remains the
same. It appears clear that, as a friendly, talented, and
well-adjusted child, Raeann has acclimated to her new
surroundings, as anyone of her temperament would adjust
to comfortable circumstances. This adjustment, however,
does not provide the basis for a particularized objection

WESTLAW  © 2018 Thomson Reulers. No claim o original LS. Government Works,
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to returning to Canada above and beyond what any
10 year-old would feel when faced with the prospect of
leaving family and friends. The Court cannot conclude,
based on how narrowly it should interpret Article 13,
that the exception is meant to give dispositive effect to
the general hesitance of children to leave comfortable
surroundings. In light of the evidence that others have
influenced Raeann's opinion and the general nature of
her objection, taking her views into account would not be
appropriate in this case.

Thus, because the requirement for the wishes of the child
exception have not been met, and because its application
would be an inappropriate exercise of discretion in
contravention of the purposes of he Hague Convention,
the Court declines to invoke the exception.

V1. Conclusion

*18 Regardless of his motivation, it is clear from the
evidence that sometime after Raeann came to the United
States, Tsui decided that he would unilaterally exercise
his paternal authority to keep her here. He began to
limit Raeann's contact with her mother and procured
an American custody order while Raeann's mother was
hospitalized. This is precisely the type of improper
retention and international custody forum shopping that
the Convention is meant to prevent. Absent one of the

Footnotes

exceptions contained in Article 13, Article 12 mandates
that the Court “shall order the return of the child
forthwith.” Accordingly, the Court will grant Yang's
Petition in an appropriate Order filed herewith.

ORDER

AND NOW, this August 25, 2006, Petitioner having filed
a Petition for Return of Child (Doc. No. 1), Respondent
having filed a Response (Doc. No. 6), a hearing having
been held on June 28, 2006, the parties having submitted
Proposed Findings of Fact and Conclusions of Law on
August 3, 2006, it is hereby

ORDERED that the Petition for Return of Child is
GRANTED:; it is further

ORDERED that Respondent Fu-Chiang Tsui shall return
Raeann Tsui forthwith to the custody of her mother,
Petitioner Tsai-Yi Yang, as more specifically directed
during a telephonic status conference on Monday, August
28, 2006 at 3:00 p.m.

All Citations

Not Reported in F.Supp.2d, 2006 WL 2466095

1 According to Yang, around January of 1998, approximately five months prior to the birth of their daughter, she began
living with Tsui and his family. Tsui contends that Yang did not move in with his family until May of 1996. This discrepancy

is immaterial to the decision in the case.

2 The Third Circuit stated in this case that one year had not elapsed, and thus “the 'well-settled’ determination would not
be relevant in this case.” Yang v. Tsui, 416 F.3d 199, 203 n. 4 (3d Cir.2005).

3 Although Tsui pleaded the “grave risk of harm” defense, he abandoned it at the hearing. Tr. at 50. Furthermore, the Court
has already determined there is no evidence of clear and unequivocal abandonment necessary to find that Yang was

not exercising her rights under the Hague Convention.

4 The Explanatory Report falls within the ambit of materials that the Supreme Court has determined should be used to
interpret treaties. See Zicherman v. Korean Air Lines Co., Ltd., 516 U.S. 217, 226, 116 S.Ct. 629, 133 L.Ed.2d 596
(1996) (“Because a treaty ratified by the United States is not only the law of this land ... but also an agreement among
sovereign powers, we have traditionally considered as aids to its interpretation the negotiating and drafting history (travaux
préparatoires) and the postratification understanding of the contracting parties.”)

End of Document
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UNITED STATES OF AMERICA,

T,
Crirninal No, 04-192
ROBERT SHACKELFORD,
" Judge Thomas M. Hardiman
Defendant.

L NI N N N N O N P )

MEMORANDUM OPINION
On August 5, 2004, & érandjmy returned a one-count indictment charging Deferdant
Robert Shackelford (Shackelford) with possession of a firearm by a convicted felon, on or about
March 31, 2004, in violation of 18 U.8.C. §922(g)(1). Presently before the Court is

Shackalford's Motion to Suppress Evidence, which 9 the subject of this Memorandim Opinion.

1. Findings of Fact

Int January 2001, 8hackelford was paroled fiom a charge of simple assault and possessing
an offensive weapon, brass knuckles, Consequently, he was placed on intermediate punishment
hy the Allegheny County Court of Common Pleas, which ineluded house arrest with electionic
monitoring at his mother’s home in the Penn Hills area of Pittshurgh. Shackelford was
supervised by Probation Officer David Glesey (Officer Giesey) of the Allegheny County Adult
Probation and Parole Office (Probation Office), By December of 2001, Shackelford had tested
positive for aleoho! and had left the residence on several occasions without permission from the

Probation QOffice, in violation of his intermediate punishment conditions.

EXHIBIT C
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As a result of these violations. on March 11, 2002, Allegheny County Sheriff deputies
and Officer Giesey »visi.tca Shackelford’s home to arrest him for the violatons. Incident 1o the
arrest, and as part of the process of removing the electronic monitoring equipment, they searched : i
Shackelford®s bedroom. During this search, Qfficer Glegey found a loaded .32 caliber revolver
under the covers of Shackelford’s bed. After & vielation hearing was held in May 2002,

Shackelford's intermediate punishment was revoked and he was returned to the Allegheny
! gheny

County Jail, L

After his release from prison in 2003, Shackelford was arrested for charges of aggravated
assault, discharging a firearm, and illegal possession of a firearn. In March 2004, he was
paroled from the sentence on these charges and again came under the supervigion of the
Probation Office and Officer Glesey. Shackelford was placed on house arrest with electronic
monitoring at the same residence where he was on electronic monitoring in March of 2002,

On Maroh 4, 2004, prior to Shackelford’s release from prison, Officer Giesey met with
him at the Allegheny County jail to review the rules and requirements of the electronie i
monitoring program, That same day, Officer Giesey made a field visit to the residence and

installed the electronic monitoring equipment. He explained the conditions of the program to [

Shackelford’s mother and insisted that there were to be no firearms in the residence.

Officer Giesey condueted field visits of Shackelford’s residence on March 9 and March

19, 2004, On March 9, Officer Giesey took a urine sample from Shackelford, checked the
elecironic monitoring equipment, and warned Shackelford to stay in the residence. On Mareh 19, ;
Officer Giesey took 4 urine sample, checked the equipment, and spoke to Shaekelford and his

mother, Officer Glesey did not seareh the Shackelford residence during efther of these visits.
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I the ume period between the Marelh 19 visit and his next visit to the Shackelford home
on March 31,2004, Officer Giesey discovered a firearm at the home of another parolee under his
supervision who lived approximately ten miles from Shackelford's home. Officer Giesey
conducted a search at that parolee’s home because he witngssed a drug transaction, It was this
event ~ findin gvn gun on a field visit at another parolee’s home ~ that heighitened Officer
Giesey’s awareness for his own safety when conducting field visits. After finding this gun,
Officer Giesey began saarch.ix{-g,, with some regularity, the residences of other parolezs who had a
history of guns, drugs, or vielence. He recalled searching at least two or three other parolees’
homes between March 19, 2004 and Mareh 31, 2004, but discoversd na firearms there,

On March 31, 2004, Officer Giesey arrived at Shackelford’s residence to conduct a
routine field visit, Shackelford met Officer Glesey at the door, Officer Giesey entered the
residence and questioned Shackelford aboﬁ.t_ his job search and potential employment. They
proceeded to the bathroom at the back of the house on the first floor to obtain the requisite urine
sample,

After Shackelford providcd. the urine sample, he and Officer Giesey walked toward the
front of the house. Officer Giesey then advised Shackelford that he was going to search his
bedroom, which was on the second floor, Shackelford did not respond and the two proceeded
upstairs, with Officer Glesey leading the way. As they entered the room, Shackelford went
straight to the bed and sat down, He became nervous and agitated. Offteer Glesey then looked
Shackelford in the eyes and asked whether he had anything under the bed, Shackelford did not
respond. Officer Giesey then asked Shackelford whether he bad a gun under the bed and

Shackelford stood up and responded, “yes,” Officer Giesey lifted up the mattress and found a
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loaded .38 caliber firearm and a pouch containing marijuana,

On cross-examination at the suppregsion hearing, Officer Giesey adruitred that hie had
decided before he artived for his field visit &t Shackelford’s home that he was going to search
Shackelford’y bedroom far bis own safety, However, Officer Giesey testified that he conducted
the search on March 31 for several additional reasons: first, becanse he knew that Shackelford
previously violated his parole ednditions by possessing a firearm in March 2002; second, because
he knew of another prior conviction involving the use of a firearm; third, because the eharges for
which Shackelford was currently on parole involved the dischaige of a firearm, fleeing from the
police, and an arrest with & firea in his posséssion; and fourth, betvesn Martly 19 and March

31, he had tieard from other unidentified parolees that Shackelford was “afraid,”

JI. Discussion
As an initial matter, the Government concedes that the search of Shackelford’s room o
Mareh 31, 2004 was not a consent search, Instead, the Governmert contends, based on the
totality of the circumstances, that Officer Giesey had reasonable suspicion to conducta
warrantless search of Shackelford’s room and the evidence of the frearm, should not be
suppressed,
The Fourth Amendment to the Constitution states:
The right of the people to be secure in their persons, houses, papers,
and effects, againgt unreasonable searches and seizures, shall not be
violated, and no Warrants shall issue, but upon probable cause,
supported by Qath or affirmation, and particularly describing the place

to be searched, and the person or things to be seized.

U.S. CoNsT,, amend. IV, The Fourth Amendment was a response to the use of writs of
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asaiglance and geperal warrants by which British offictals searched colonists™ homes in the vears
preceding the American Revolution. See, e.g., Buvd v, United Scates, 116 U.8. 616 (1886);
Weehs v. United States, 232 0.8, 383, 390 (1914); Brower v. County of Inyo, 489 UL.S, 593, 596
(1989). Consisterit with the time-honored maxim that & man’s home is his castle,” the Fourth
Amendment makes warrantless searches of homes presumptively unreasonable. Unived Siates v,
Burton, 288 F.3d 91, 102 (3d Cir. 2002) (citing Payton v. New York, 445 1).8. 573, 586, (1980)),

Under normal circumstances, the Fourth Amerndment requires g:zovernmem: afficials to
have both probable cause and a warrant to search a home. United States v. Baker, 221 F.3d 438,
443 (3d Cir, 2000), However, parolees do not enjoy “the absolute liberty to which every citizen
is cn.t'xtled, but only . . . conditional liberty properly dependent on observance of special probation
restrictions.” Baker, 221 F.3d at 443 (quoting Griffin v. Wisconsin, 483 1).8. 868, 874 (1987)).
Thus, the requisite level of suspicion that & government offisial must possess to search a parolee
is reduced from “prabable cause® to “reasonable suspicion.” ld A search may be condueted on
the bagis of such “reasonable grounds™ as information indicating that there “might” be weapons
in a parolee’s home. Jd at 444 (citing Griffin, 483 U.8, at 880). However, priot to sonducting a
warrantless search, the government official must articulate “specific facts” supporting

Jndividualized “reasonable suspicion™ of a parole vinlation for the search to be constitutional.

Id; see also, United States v. Knights, SMU,S. 112 (2001); United States v. Hill, 967 F,2d 902,
909-911 (3d Cir. 1992).

In making “reasonable suspicion” determinations, courts must look at the “totality of the -
circumstances” and determine whether the officer has a “particularized and objective basis” for

suspecting legal wrongdoing, United States v. Arvis, 534 U.8, 266, 273-74.(2002). In
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exaMINING the otalivy of circumsiinces at the Ume of the search. vourts are w give “due weigh:™
to the factual inferences and deductions drawn by the officers based on their experience and
specialized training, /d. To demonstrate reasonable suspicion, however, “[t]he officer must be
able to articulate more than an ‘inchoate and unparticularized suspicion or “hunch’ of criminal
activity,” Unlted States v. Ubiles, 224 F.3d 213, 217 (3d Cir, 2000) (quoting Jinois v,
Wardlow, 528 U.S. 119, 123-24 (2000)). |

In United Seates v. Hill, 967 F.2d 902 (3d Cir. 1992), the Court of Appeals for the Third
Circuit extended the Supreme Court's holding in Griffin v. Wisconsin to parolees and c§ncludcd
that a parolee’s car or home can be searchied-on the basis of reasonable suspicion alone, even in
the absence of an authorizing statute such as that in Griffin. Hill, 967 F.2d a1 909, In Hil/, the
defendant was arrested for violating his parole, h_is apartment was searched and two guns were
seized. Id at 904-05. The officers in Hill were acting ona report from the parole¢’s estranged
wife that he had committed several parole violations, including keeping drugs and guns in the
home that they jointly owricd. Id. at 904, 911, The Court of Appeals agreed with the district
court that these facts were specific gﬁough té give rise tc; reasonable suspicion, .Id. The':.CourL
also concluded that, after an arrest, the interest in searching the parolee’s residence intensifies
and such a search is permissible. /d at 911,

In United States v, Baker, 221 F.3d 438 (3d Cir. 2000), the Court of Appeals found that
the search of the trunk of a parolee’s automobile was not supported by reasonable suspicion. In

Baker, the defendant parolee drove himself to the state parole office, in violation of a parole

condition that he not drive without a license. /d at 44Q. The parole officer asked Baker whether

he had a driver’s license and he replied that he did not, /d, Baker was then arrested as he
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attempted  drive away after the meeting. After arresting Baker. the agents searched the
passenger compartment of the car and the car's trunk, where they found whar they suspected to be
drug paraphernalia. 2. On the basis of what they found in the trunk, the officers then conducted
a warrantless search of Baker's home, where they found numerous guns and 66 grams of hexoin,
Jd. &1 44). The Court of Appeals concluded that “neither Baker's violation of his parole by
driving 4 vehicle hor his failure to document that he owned the vehicle can give rise to a
reasonable suspicion that he was committing other, unspecified, unrelated parole violations ~ the
evidence of which might be found in the trunk.™ I at 445, The Court held that “the parole
officers' actions were not based an any ‘specific facts” giving tise to suspivion that there would
be same evidence of a further violation of parole in the trunk,” Jd. at 444,

When the facts of the instant case are considered in light of the confralling precedents. it
is readily apparent that this case is akin to Baker and differs significantly from Hill. Unlike Hill,
here Officer Giesey had no specific facts of a.p;trole violation to justify his search. Indeed,
Officer Giesey candidly admitted that he had decided before he amrived at Shackelford’s
residence that he wéa going to search the bedroom for his own safety. Nevertheless, the
Giovernment contends that the additional reasons stated by Officer Giesey, when taken as &
whole, demonstrate that he had reasonable suspicion to conduet the warrantless search.

The additional reasons Officer Giesey provided for the search inelude: (1) he knew that
Shackelford previously violated his parole by possessing a firgarm tn March 2002; (2) he knew
Shackelford was previously convicted for use of a firearn; and (3) he knew that charges for
which Shackelford was currertly on parole invplved the discharge of a firearm, fleeing from the

police, and an arrest with a firearm in his possession. Shackelford possessed the same history
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and characierisucs when Officer Oteses conducted ficid visit on March Y and March 19, vt he
did not search Shackelford's bedroom on those occasions. The Government argues that Officer
Giesey had reasonable suspicion on March ¢ and 19, but did not act ipon it. However, when
questioned at the suppression hearing as to what changed for him after March 19, Officer Giesey
testified that it was finding a firearm at another parolee’s home, totally unrelated to Shackelford,
that triggered a concern for his safety when condueting field visits, After finding 2 gun some ten
miles from Shackelford’s home, Officer Giesey began searching, with some regularity, the
residences of other parolees who had a history of guns, drugs, or violence.

The Court found Officer Giesey generally to be a candid and credible witess at the
suppression hearing. Finding a firearm at another parolee’s home may rationally have heightened
concern for his safery when conducting field visits, which common sense dictates are inherently
dangerous for probation officers. Bui this inherent danger begs the question presented here, viz,
whether Officer Giesey had individualjzed reasonable sugpicion of a parole viclation to support a
search of Shackelford’s bedroom on March 31, 2004,

The facts adducéd at the hearing demonstrate that the reason Officer Giesey deci.dcd 10
search was because of his experiences with other parolees. This ig plainly insufficient. Finding a
firearm at another parclee’s residence does not give Officer Giesey a general warrant to search
the homes of other parolees under his supervision. Such an approach would be inimical to
individual rights and is inconsistent with controlling law, which requires that the decision to
search be based on “specific facts” giving rise to reasonable suspicion that (;u’s Defcndant:/was
violating the conditions of his parole. Baker, 221 F.3d at 444, The record is clear that Officer

Giesey had decided prior to amriving at Shackelford’s residence that he was going to search the
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bedroom. Furthermore, the decision 1o search was not based upon any specitic facis ending
toward reasonable articulable suspicion of a parole violation by Shackelford as-f March 31,
2004,

The alternative theories proffered by the Govermment are unpersuasive ag well. Clearly,
Shackelford’s history of eriminality involving firearms and his parcle violation two years eatlier
indivate that Shackelford has a history of dangerousnegs, If a criminal record or a history of
dangerousness were the linchpin for reasonable suspicion to search, Officer Giesey’s conduct
would have been entively justified. But the law requires more than criminal history or
dangeroustess. Although parolees do not enjoy the absolute liberty to which every citizen is
entitled, Knights, 534 1.8, at 119, “the touchstone of the Fourth Amendment is reasenableness.
and the reasonableness of o search is determined ‘by assessing, on the one hand, the degree to
which it intrudes upon an individual's privacy and, on the other, the degree to which 11 1s needed
for the promotion of legitimate governmental interests,™ Jd. at 118-19 (quoting Wyoming v.
Houghton, 526 U.8, 295, 300 (1999)). The law is clear that warrantless searches of parolees’
homes must still be supported by “reasonable sugpicion” such that there is a “sufficiently high
probability that eriminal conduct is aceurting to make the intrusion on the individual's privacy
interest reasonable.” ld. at 121; Baker, 221 F.3d at 444, Officer Glesey was unable fo articulate
any such suspicion,

In addition, the Government’s reliance on Shackelford's nervousness or agitation during
the search itsclf is misplaced, Reasonable suspicion must exist prior to condueting the search of
the bedroom, Floridav. J.L., 529 1.8, 266, 271 (2000) (“The reasonableness of official

suspicion must be measured by what the officers knew before they conducted their search,”
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(emphasis added)), Officer Giesey failed two idemifs any facts of a "particularized” and
“objective” nature to ghow that he suspected legal wrongdoing on March 31 priorto advising
Shackelford that he was going to search the bedroom. See United States v. Arvizu. 534 118, 266.
273.74 (2002).

Finally, Officer Giesey stated that in making his decigion 1 search he may have also
relied upon statements provided by other parolees in the Penn Hills area that Shackelford was
“afraid.” Officer Giesey did not identify these parolees at the suppression heaﬁng.. Althongh the
Court recognizes that fips conveyed in person are more reliable than anonymous tps becavse the
officer has the opportunity to assess the informant’s credibility and demeanor, United States v,
Falenting, 232 F.3d 350, 354-55 (3d Cir. 2000), the parolees here did not provide Officer Giesey
with any specific credible information that Shackelford possessed a firearm or may heve been
violating other conditions of hig intermediate punishment that would justify the search, The
unidentified parolees merely stated that they thought Sh.aékc:li’brd wag “afraid.” The Court finds
this information too general to serve as a basis for ressonable suspicion to search Shackelford’s
bedroom,

11,  Cooclusion

For the foregoing reasons, the Court concludes that the seareh of Defendant Robert
Shackelford's bedroom was not based on reasodable suspicion. The fruits of that seareh must
therefore be suppressed,

An appropriate Qrder follows. - / g/ ,,
Thomas M, Hardiman
United States Distriet Tudge
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IN THE UNITED STATES DISTRICT COURT =~ ~;
FOR THE WESTERN DISTRICT OF P‘ENNS‘YLVAII??EA‘E JUN = 3 2005

......

UNITED STATES OF AMERICA, ) ‘;\ N
)
)
v, )
) Criminal No, 04192
ROBERT SHACKELFORD, )
) Judge Thomas M. Hardiman
Defendant. )
)

AND NOW, this 9

day of June, 2003, in accordance with the foregoing
Memorandum Qpinion, it is hereby ORDERED that Defendant’s Motion to Suppress Evidence

(Doc. No. 14) is GRANTED.

BY THE COURT:

&= / ?i( ;)-47 /
ey M R,

Thomas M. Hardiman'” ‘
United States District Judge

cc: commsel of record as listed below

Michael A, Comber W. Penn Hackney

Assistant United States Attorney Assistant Federal Public Defender

400 U.S, Post Office & Courthouse Federal Public Defender’s Office
Pittsburgh, PA 15219 1450 Liberty Center, 1001 Liberty Avenue

Pittsburgh, PA 15219
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*] Plaintiff Naresh 1. Bhatt, M.D. (Bhatt) sued
Defendant Brownsville General Hospital (Brownsville or
Hospital) after it revoked his staff privileges and allegedly
interfered with his practice of medicine. Dr. Bhatt claims
that the Hospital's adverse actions were taken because
of his race in violation of 42 U.S.C. § 1981. Dr. Bhatt
also brought state law claims alleging that the Hospital
breached its contractual obligations to him by violating
its own by-laws prohibiting discrimination and by failing

to provide him with a fair hearing. Brownsville seeks -

summary judgment on all of Dr. Bhatt's claims. For the
reasons that follow, the Court will grant Brownsville
summary judgment on all counts.

I. FACTS

Upon review of Brownsville's statement of material
undisputed facts and Dr. Bhatt's response thereto, the
record reflects that the following facts are undisputed.

A. Parties
At all times relevant hereto, Defendant Brownsville was
an acute-care facility located in Brownsville, Pennsylvania
that had approximately 93 beds and could provide care for

about 60 patients at any given time. ! Approximately 100
physicians had staff membership and clinical privileges at
the Hospital, about one-third of whom were Indian and
one-third of whom were born in the United States. The
remaining physicians were born in a number of foreign
countries such as Korea, the Philippines and Pakistan.

Although he is licensed to practice medicine in the
Commonwealth of Pennsylvania, Dr. Bhatt was born
in India and matriculated there at Jai Hind College
in 1967 and Sheth G.S. Medical College in 1971,
Dr. Bhatt joined the medical staff of Brownsville
in 1979. At the same time, he served on the
medical staffs of various other health care institutions,
including: Centerville Clinics, Inc. (Centerville Clinic
or Centerville) in Fredericktown, Pennsylvania; Frick
Hospital in Mt. Pleasant, Pennsylvania; Highlands
Hospital in Connellsville, Pennsylvania; Monongahela
Valley Hospital in Monongahela, Pennsylvania; and
Uniontown Hospital (Uniontown) in Uniontown,
Pennsylvania.

B. Brownsville's By-Laws And Review Committees

Brownsville maintained Medical Staff By-Laws (By-
Laws) which, among other things, describe the rights
and obligations of the Hospital's medical staff, establish
and describe the functions of its committees, set forth
policies and procedures for the operation of the Hospital,
and prohibit discrimination. An Appendix to the By-
Laws includes a “Fair Hearing Plan.” The Fair Hearing
Plan entitles medical staff members to a hearing in the
event of denials, suspensions, revocations, reductions,
or limitations of aspects of staff membership or clinical
privileges at the Hospital, and sets forth procedures for
those hearings.

Pursuant to the By-Laws, Brownsville maintained a
Medical Executive Committee (MEC) comprised of no
more than twelve members, including the Hospital's
Chief of Staff, Vice-Chief of Staff, Immediate Past
Chief of Staff, Secretary, Treasurer, Chairpersons of the
Departments of Medicine and Surgery, Chairperson of
the Credentials Committee, and two at-large members.
The MEC had several functions, including: receiving
and acting upon reports and recommendations from
the Hospital's departments and medical staff committees
concerning quality assurance/performance improvement
activities, and making recommendations to the Hospital's
Board of Directors regarding clinical privileges, corrective
action, termination of membership, and the mechanism
for a fair hearing.

*2 [n addition to the MEC, Brownsville also maintained

a Utilization Review Committee (URC), comprised of
the Utilization Review Coordinator, Chief of Staff, Chief
of Surgery, Chief of Medicine, Chief of Radiology,
Director of the Rehabilitation Unit, representatives
from Administration, Fiscal, Nursing, Social Service, the
Psychiatric Center, Medical Records, and at least two
members of the Medical Staff. The URC conducted
utilization review functions as required by the Hospital's
Utilization Review Plan and reviewed medical charts
prepared by physicians to ensure that they were providing
proper care to Hospital patients.

Betty Marcolini, R.N. (Marcolini) served as Brownsville's
Utilization Management Coordinator from 1997 until
2001. Accordingly, Marcolini reviewed the charts and
records of all patients admitted to the Hospital. If the
treatment met established criteria, Marcolini approved
the case; otherwise, she discussed the issues with the
physician. If a case still did not meet established criteria
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after the discussion with the patient's physician, Marcolini
discussed the case with a utilization review physician
advisor, who was a member of the URC. Marcolini
testified that discrimination played no role in her work at
Brownsville, including her work with Dr. Bhatt.

On those occasions that required consultation, the
physician advisor would direct Marcolini to suggest that
the patient's physician consider using a different care
management strategy. Dr. Malkit Singh, Dr. Min Hi
Park, Dr. John Martin or Dr. Bhagwan Wadhwani
often served as the physician advisor with whom
Marcolini spoke, depending upon their availability. If the
patient's physician did not accept the physician advisor's
suggestions, the physician advisor then would decide
whether to submit the matter to the URC for review.
Cases could be referred to the URC by a physician advisor
or an entity outside the Hospital, such as a managed
care company that denied payment or questioned care
management. Charts selected for URC review by a
physician advisor or outside entity are described as having
“fallen out” for review.

The URC met approximately ten times per vyear.
When the URC determined that a chart reflected
patient care problems, it could ask the physician to
explain the apparent problem. If the physician had no
satisfactory explanation, the URC referred the charts
to the MEC. Upon its receipt of charts that the URC
referred, the MEC could review them and take further
action. After it reviewed the charts, the MEC could
recommend corrective action to the Hospital's Board of
Directors, including suspension or revocation of the staff
membership and clinical privileges of the physician in
question. When the MEC voted to recommend corrective
action, the physician was entitled to a hearing pursuant to
the Fair Hearing Plan,

C. Fair Hearing Procedures
Under the Fair Hearing Plan, when a physician against
whom the MEC recommended corrective action requested
a hearing, Brownsville's Chief of Staff appointed a Fair
Hearing Committee (FHC) comprised of five members of
the Hospital's medical staff, none of whom initiated or
investigated the matter at issue. Under the Fair Hearing
Plan, the presiding officer was either the Chairperson of
the FHC or an appointed hearing officer. In addition,
physicians appearing before the FHC were entitled to
counsel and to call and examine witnesses, introduce

exhibits, cross-examine and impeach witnesses, rebut any
evidence, and request that the hearing be recorded.

*3 Whenever a hearing was held pursuant to the Fair
Hearing Plan, the MEC initially presented evidence in
support of its recommendation. The subject physician
then had to prove, by a preponderance of the evidence,
that the grounds for the recommendation lacked any
substantial factual basis or that the basis or conclusions
drawn therefrom were arbitrary, unreasonable, or
capricious. Under the Fair Hearing Plan, a hearing
was finally adjourned when the FHC completed its
deliberations. Within fourteen days thereafter, the FHC
had to deliberate, make a written report of its findings and
recommendations, and forward that report to the MEC.
Within fourteen days after its receipt of the FHC report,
the MEC had to consider the report, affirm, modify, or
reverse its recommendation, and transmit the result to
Brownsville's Chief Executive Officer.

Upon receipt of the decision of the MEC, the CEO was
required promptly to send a copy thereof to the subject
physician. If the decision was adverse, the CEO had to
inform the physician of the right to request appellate
review by Brownsville's Board of Directors by delivering
a written request for appellate review to the CEO within
fourteen days. If the physician appealed, the review was
conducted by the Board of Directors as a whole, or by
an Appellate Review Committee (ARC) of five members -
appointed by the Chairman of the Board. The ARC
could allow the parties or their representatives to appear
personally to state their positions. Upon conclusion of
any oral statements, the appellate review was considered
closed, and the ARC deliberated. Thereafter, the ARC
could recommend that Brownsville's Board of Directors
affirm, modify, or reverse the action taken by the MEC, or
could remand the matter to the FHC. Within seven days
after the conclusion of the appellate review process, the
Board of Directors rendered its final decision in writing
and sent notice thereof to the subject physician. Under the
Fair Hearing Plan, a physician who requested a hearing or
appellate review agreed to be bound by the provisions of
Section 6.3-2 of the By-Laws, releasing the Hospital and
its representatives from any civil liability relating to the
revocation of the physician's clinical privileges.

D. Events Prompting Brownsville's Review Of Dr.
Bhatt's Charts
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On September 15, 1997, Centerville Clinic required
Dr. Bhatt under threat of termination to sign a
Reform Agreement regarding his practices of prescribing
controlled substances. That Agreement provided that Dr.
Bhatt's failure to abide by its terms would be sufficient
cause to terminate his employment immediately. Dr.
Bhatt testified in his deposition that the investigation
into his prescription practices resulted from employees at
Centerville stealing his prescription pads and forging his
signature. He also testified that at least one employee was
arrested and criminally charged in connection with this
practice. Although Dr. Bhatt was investigated, he was not
arrested or charged for any wrongdoing.

*4 On February 23, 1998, Centerville's Board of
Directors voted not to renew Dr. Bhatt's contract. Dr.
Bhatt testified that following Centerville's decision not
to renew his contract, it brought an action to enforce a
restrictive covenant which precluded him from practicing
within twenty miles of Centerville for one year. During
Centerville's restrictive covenant action against Dr. Bhatt,
Kenneth Yablonski, who was President of the Board
of Centerville, testified that the primary reason that the
contract was not renewed was that Dr. Bhatt was not
happy at Centerville and had previously asked to resign.

Some six months after Centerville chose not to review
Dr. Bhatt's contract, in August 1998, Brownsville's MEC
initiated a peer review of Dr. Bhatt's management
of diabetic patients by sending Dr. Bhatt's charts
on a diabetic patient to an Associate Professor of
Endocrinology and Metabolism at the University of
Pittsburgh School of Medicine. Based on the Associate
Professor's findings and report, the MEC required Dr.
Bhatt to obtain ten hours of education in diabetes
management, which he completed.

Approximately a year later, in November 1999, the
Medical Executive Committee of Uniontown Hospital
recommended that Dr. Bhatt's appointment and clinical
privileges not be extended beyond November 30, 1999.
In a letter to Dr. Bhatt dated November 18, 1999, the
President and CEO of Uniontown Hospital wrote:

The reasons for this
recommendation are your failure

to meet your burden of
establishing that you satisfy
the qualifications of medical

staff appointment and the basic

responsibilities of medical staff
membership, specifically, your
obligation to abide by the medical
staff bylaws, rules and regulations
and all other lawful standards
and policies, and that you prepare
and complete in a timely fashion
and in accordance with medical
staff policies, appropriate medical
records, and that you abide by
the ethical principles applicable to
your profession.

On or about November 30, 1999, after receiving the
November 18, 1999 letter, Dr. Bhatt resigned from
Uniontown Hospital. Uniontown reported Dr. Bhatt's
loss of clinical privileges to the National Practitioner
Data Bank (NPDB), an information clearinghouse
which collects and releases information related to
the professional competence of physicians, including
suspensions, revocations, or other adverse actions. Dr.
Bhatt filed a response to the NPDB entry disputing the
legitimacy and accuracy of the reasons given for the
action. ‘

E. Brownsville's Reviews Of Dr. Bhatt's Patient Care

Prior To October 2000
On April 3, 2000, after it learned of the adverse action
report against Dr. Bhatt that Uniontown had submitted
to the NPDB, Brownsville's MEC voted to send a letter to
Dr. Bhatt asking for his explanation of the adverse action
report. By letter to Brownsville dated April 17, 2000, Dr.
Bhatt explained that Uniontown's CEO had informed him
that it would not report him to the NPDB if he resigned
from Uniontown. Dr. Bhatt further explained that he was
“back stabbed” by Uniontown; and that the incident at
Uniontown occurred because Dr, Bhatt had sued it twice
for refusing to grant him privileges there.

*§ At a meeting on May 1, 2000, based on the adverse
action report that Uniontown had submitted and on Dr.
Bhatt's explanation of that report, the MEC voted to
monitor Dr. Bhatt's inpatient progress notes for a period
of three months. During the period of monitoring, from
May 2, 2000 to August 2, 2000, Dr. Bhatt maintained
his progress notes in accordance with Hospital policy and
without retroactive misrepresentation.
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At a meeting of the Department of Medicine on July 13,
2000, Dr. Bhagwan Wadhwani, a URC member who is
Indian, informed the MEC of suspected problems with
the medical care Dr. Bhatt provided to a patient who

had died.? In August 2000, the URC observed issues
regarding Dr. Bhatt's care of four patients who had been
admitted to the Hospital that month and referred charts
on those patients to the Department of Medicine.

On October 4, 2000, Dr. Malkit Singh, who is Indian,
wrote to Dr. Bhatt to advise him that the Department of
Medicine “felt very strongly that the fluid management
for [a patient of Dr. Bhatt's] was unsatisfactory,” that the
patient’s fluids should have been reviewed and adjusted
daily, that the fluids should have been discontinued due
to many factors, and that it was “absolutely essential
that [Dr. Bhatt] closely monitor fluids for patients and
make appropriate adjustments as needed.” That same
month, the URC determined that two of Dr. Bhatt's
charts reflected patient care issues, and referred them
to the MEC. At this meeting, the URC gave Dr. Bhatt
the opportunity to explain the charts in question. After
answering some questions regarding allegedly excessive
and inappropriate testing that he had ordered for patients,
Dr. Bhatt grew frustrated with what he perceived were
repetitious questions that failed to acknowledge his prior
answers and walked out of the meeting, slamming the
door.

F. Formation Of MEC Subcommittee To Review Dr.

Bhatt's Charts
The charts referred by the URC at the October 2000
meeting were reviewed by the MEC at a meeting held on
November 6, 2000 at which it determined that Dr. Bhatt's
charts reflected many problems. Accordingly, the MEC
voted to form a subcommittee consisting of Brownsville's
Chief of Staff, Chief of Medicine, Chief of Surgery,
and CEO, to review Dr. Bhatt's charts that had fallen
out for review. In attendance at the November 6, 2000
MEC meeting were: Dr. Ravindra Mehta, Credentials
Chairman; Dr. Milena Janicijevic, Vice-Chief of Staff;
Dr. Vincent Alcantara, immediate Past Chief of Staff:
Dr. John Martin, Treasurer; Dr. Malkit Singh, Chief
of Medicine; Dr. Ashok Sahai, Chief of Surgery; and
Dr. Durga Malepati, At-Large Member. Doctors Mehta,
Singh, Malepati and Sahai are Indian and Dr. Alcantara
is Filipino.

The MEC subcommittee that had been formed to review
Dr. Bhatt's charts met on November 16, 2000, and in
attendance were: Dr. John Ewald, Chief of Staff; Dr.
Malkit Singh, Chief of Medicine; Dr. Ashok Sahai,
Chief of Surgery; Karen Fuducia, the Hospital's Interim
Chief Executive Officer; and Danette Minehart, Medical
Staff Coordinator. The MEC subcommittee reviewed
ten of Dr. Bhatt's charts that had fallen out for review
and determined that problems existed in nine of them,
including a failure to respond to committees, fluid
management problems, transfusion-related issues, and
inappropriate testing. The MEC subcommittee then voted
to meet with Dr. Bhatt to communicate to him the
trends and patterns that were found during its review.
The MEC and Dr. Bhatt met on November 29, 2000
and Dr, Bhatt admitted that he was aware that there
were problems associated with his charts. The MEC
subcommittee decided to review any of Dr. Bhatt's charts
that may fall out for review during the three-month period
from December 1, 2000 through March 1, 2001, and the
three-month period from March 1, 2001 through June 1,
2001, to determine if any of the same trends or patterns
continued to exist. The MEC subcommittee would then
report its findings to the MEC. The MEC subcommittee
noted on March 8, 2001 that none of Dr. Bhatt's charts
had fallen out for review during the three-month period
from December 1, 2000 to March 1, 2001.

*6 At a meeting on May 24, 2001, the URC noted that
one of Dr. Bhatt's charts indicated that he had admitted
to the Hospital a patient who did not meet the criteria for
admission. The URC also questioned Dr. Bhatt's failure
to adjust the patient's medications. On July 26, 2001,
the URC decided to send several of Dr. Bhatt's charts
to an outside reviewer and the MEC voted to approve
that decision on August 6, 2001. On August 10, 2001, the
Hospital wrote to Dr. Bhatt to inform him that four of his
charts were being sent to an outside reviewer because of
a continuous pattern of medical care that diverged from
Hospital standards.

On October 3, 2001, in accordance with the URC's
decision to send several of Dr. Bhatt's charts to an outside
reviewer, Brownsville sent four of his patient charts to
Dr. Mark S. Roberts, who at the time was an Associate
Professor of Medicine, an Associate Professor of Health
Services Administration, and Chief of the Section of
Decisions Sciences and Clinical Systems Modeling at the
University of Pittsburgh. Dr. Roberts had graduated cum
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laude with a Bachelor of Arts degree in Economics from
Harvard College in 1977, earned his M.D. from Tufts
University School of Medicine in 1984, and a Masters
of Public Policy from the John F. Kennedy School of
Government at Harvard University in 1984. Dr. Roberts
is board-certified in internal and geriatric medicine
and licensed to practice medicine in Massachusetts and
Pennsylvania. Dr. Roberts had also taught medicine at
Harvard Medical School, the University of Pittsburgh
School of Medicine, and practiced medicine at Shadyside
Hospital.

G. Dr. Roberts' Report And Conclusions Regarding
Dr. Bhatt's Patient Care

On November 7, 2001, Dr. Roberts submitted his report
on Dr. Bhatt's cases in which he concluded that “in three
of the four charts there are multiple examples of care
that are, in my opinion, substantially below reasonable
standards of care for the complaints and diagnoses for
which the patients presented.” Dr. Roberts also stated
that “the nature of the lapses from standard care also
appear to indicate a level of attention to clinical detail
that allowed the clinician to miss obvious and significant
signs of worsening clinical status.” In one case, Dr.
Roberts stated that “inappropriate fluid management was
a significant contributor” to the patient's death, although
“it is important to remember that this patient was quite
ill upon presentation. She was a 98 year-old female with
probable sepsis, and she had a high expected mortality rate
from what was likely an occult infection.” Dr. Roberts'
report was distributed to Dr. Bhatt and all members of
the MEC at a meeting on December 5, 2001. The MEC
offered Dr. Bhatt the opportunity to provide information
in conjunction with its review of Dr. Roberts' report.

On December 9, 2001, Dr. Bhatt wrote to the Chairman
of the URC to inform him that he had reviewed Dr.
Roberts' report and “agreed with the suggestions that
have been made.” Dr. Bhatt also said he would: exercise
great caution in fluid replacement therapy for patients
with congestive heart failure, use consultations liberally
for difficult cases, scrutinize thyroid replacement therapy
with extreme caution, and obtain additional hours of
continuing medical education in the fields of congestive
heart failure and thyroid disease.

H. The MEC Votes To Recommend Revoking Dr.
Bhatt's Privileges

*7 At a meeting on December 10, 2001, the MEC
noted that Dr. Roberts' report, along with other reports
from various Hospital committees, showed a trend of
substandard patient care provided by Dr. Bhatt. The
following doctors attended the December 10, 2001 MEC
meeting: Vicente Alcantara, Walter Bobak, John Ewald,
John Martin, 1. Prakorb, Ashok Sahai, Malkit Singh,
and Mona Zaglama. At the meeting, the MEC voted
to recommend to Brownsville's Board of Directors that
Dr. Bhatt's staff membership and clinical privileges be
revoked.

On December 12, 2001, Dr. Bhatt requested a leave
of absence from the Hospital “due to personal health
reasons.” By letter dated December 13, 2001, the Hospital
informed Dr. Bhatt of the MEC's decision to recommend
revocation of his privileges and informed him that “the
ongoing monitoring of the care rendered by you at
Brownsville Hospital reveals a pattern of care which is
substantially below any reasonable or acceptable standard
of care.”

I. The Fair Hearing Process

In its December 13, 2001 letter, the Hospital enclosed a
copy of its Fair Hearing Plan and informed Dr. Bhatt that
he had fourteen days after receipt of the letter to request
a hearing. By letter dated December 25, 2001, Dr. Bhatt
requested a hearing. On January 7, 2002, the Hospital's
Board of Directors granted Dr. Bhatt's request for a leave
of absence.

The FHC assembled by the MEC consisted of doctors
James Dahl, Denise Ginart, Anita McDonald, Robert
Smith, and Ravindra Vajjhala, who is Indian. All of these
physicians were on staff at Brownsville at the time of the
hearing. Drs. Dahl, Ginart, and McDonald were all family
practitioners while Drs. Smith and Vajjhala practiced
emergency medicine at Brownsville. Dr. Bhatt asserts that
FHC member Drs. Dahl, Ginart, and McDonald were
also affiliated with Centerville Clinic, with which Dr.
Bhatt had previously been affiliated.

Dr. Bhatt retained Tomm A. Mutschler, Esq. of
Mount Pleasant, Pennsylvania, to represent him at the
fair hearing. In or about January 2002, Brownsville
informed attorney Mutschler that Dr. Bhatt's hearing was
scheduled for January 31, 2002. Mutschler requested a
postponement, which was granted by letter dated January
24, 2002, in which Brownsville requested that Mutschler
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contact the Hospital's counsel to discuss new hearing
dates. At some point thereafter, Dr. Bhatt replaced
attorney Mutschler with attorney Willilam Maruca of
Kabala & Geeseman. By letter dated April 19, 2002,
Brownsville's CEO advised attorney Maruca that Dr.
Bhatt's hearing was rescheduled for May 16, 2002 and
disclosed the names of the patients who would be
discussed at the hearing,

The hearing on the MEC's recommendation that Dr.
Bhatt's staff privileges be revoked was held during three
days (May 16, 2002, July 24, 2002, and September 4,
2002) and lasted over eight hours. Darice McNelis, an
attorney with Buchanan Ingersoll, P.C., served as the
Hearing Officer, attorney Maruca represented Dr. Bhatt,
and Anne Mullaney, an attorney with Thorp Reed &
Armstrong LLP, represented Brownsville's MEC at the
hearing,

*8 At the beginning of the hearing, Hearing Officer
McNelis advised the attendees of the Fair Hearing
Procedures and administered oaths to the witnesses.
Attorney Mullaney provided the FHC and attorney
Maruca with a binder containing the exhibits to which the
Hospital's witnesses would be referring, which included
Dr. Roberts' November 7, 2001 report and his curricuium
vitae. Attorneys Mullaney and Maruca both made
opening statements at the beginning of the hearing and
Drs. Ewald, Singh, and Park testified in support of the
revocation of Dr. Bhatt's staff privileges.

Dr. Harry Haus, who was never on staff at Brownsville,
testified on Dr. Bhatt's behalf. Dr. Haus graduated from
the University of Pittsburgh with a B.A. and M.B.A.
in 1979, and earned his M.D. from Albany Medical
College in 1986. Dr. Haus is board certified in family
practice, quality assurance and utilization review. After
completing his residency in 200!, Dr. Haus worked in
utilization review for K.E.P.R.O., an organization that
reviews Medicare and Blue Cross/Blue Shield cases for
hospitals. Dr. Haus later became Medical Director of
Monongahela Valley Hospital.

Evidence was presented regarding nine patients of Dr.
Bhatt, eight of whom are discussed below seriatim.

J. Evidence Presented At FHC Hearing

1. Patient A 3

a. Evidence Presented By MEC

Dr. Ewald, who then was Chief of Staff at Brownsville,
testified regarding Patient A for the MEC. A graduate of
Muhlenberg College and the Milton S. Hershey College
of Medicine, Dr. Ewald is board-certified in internal
medicine, nephrology and geriatrics. At the hearing,
members of the FHC questioned Dr, Ewald about his
testimony and his review of Patient A's charts. Attorney
Maruca cross-examined Dr. Ewald.

Patient A's chart had fallen out in a death review.
According to Dr. Ewald, Patient A had received “17.2
liters of fluid with a urine output of 5.7 liters for a net gain
of 11.5 liters. Chest x-rays continued to show worsening
congestive heart failure and the fluid management here
was questioned.” Dr. Ewald further testified: “although
the patient was 98, elderly, and one could argue not
a good candidate necessarily to survive, the issue for
the reviewer that brought this to our attention was,
this fluid management made absolutely no sense.” Dr.
Ewald's testimony was consistent with the opinion of
the outside reviewer, Dr. Roberts, who concluded that
“the inappropriate fluid management was a significant
contributor to [Patient A's] death.”

b. Evidence Presented By Dr. Bhatt

Through his testimony and report, Dr. Haus opined
that Patient A's fluids were not mismanaged by Dr.
Bhatt. Dr. Haus opined that Patient A had obvious
signs of dehydration, and that decreasing or stopping
intravenous fluids would have exacerbated the patient's
fever, dehydration, hypovolemia, and renal condition. Dr.
Haus further noted that neither nursing nor pharmacy
objected to Dr. Bhatt's course of treatment and that Dr.
Bhatt was not notified when the patient's condition, which
had been improving, began to deteriorate. Finally, Dr.
Haus testified that Patient A had less fluid output than
fluid input simply because of dehydration.

2. Patient B

a. Evidence Presented By MEC
*9 Dr. Ewald testified for the MEC regarding Patient B,
whose chart fell out for review to inquire why the patient
was taken from the medical ward to the psychiatric floor
with a heart rate of forty-seven and then continued on
beta-blockers and digoxin. Dr. Ewald also testified that a
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heart rate of “47 in someone who already is elderly with a
lot of medical problems should be an indicator ... to keep
the patient on the floor....”

b. Evidence Presented By Dr. Bhatt

Both Dr. Bhatt and Dr. Haus defended the decision to
transfer Patient B to the psychiatric ward. They testified
that Patient B was stable at the time she was transferred
and for nearly two weeks thereafter, during which time
Dr. Mehta was the attending physician. Dr. Bhatt further
testified that he was not informed of any medical problems
with Patient B while she was in the psychiatric ward.

3. Patient C

a. Evidence Presented By MEC
Dr. Ewald testified for the MEC regarding Patient C,
whose chart fell out for review because Dr. Bhatt had
not ordered intravenous fluids for twenty-four hours after
the patient's admission to the Hospital. Dr. Ewald opined
that waiting to provide fluids was inconsistent with the
standard of care for treating hyperglycemia or septicemia.

b. Evidence Presented By Dr. Bhatt

Both Dr. Bhatt and Dr. Haus disputed the assertion that
Patient C should have been placed on intravenous fluids
upon presentation at the Hospital. Dr. Bhatt testified
that intravenous fluids were unnecessary because Patient
C was able to take oral fluids upon arrival. Dr. Haus
stated that attempting to correct a dehydration problem
by having a patient take fluids orally is not a breach of the
standard of care, particularly when the results of the tests
had not yet beén received that would show which, if any,
intravenous treatments are needed.

4. Patient D

a. Evidence Presented By MEC
Dr. Ewald testified for the MEC about the review process
regarding Patient D. The Hospital's Tissue Lab Blood
Bank Committee (TLBBC) had asked Dr. Bhatt to explain
why he did not use the fresh frozen plasma he had ordered
for Patient D. After Dr. Bhatt's response to the TLBBC
was delayed, the MEC then asked Dr. Bhatt to respond
to the question. Dr. Ewald testified that when Dr. Bhatt
responded, he instead explained why plasma was required
in treating Patient D, indicating that he had used the

plasma. Dr. Ewald also testified that Dr. Bhatt's failure
to respond properly to the question made it appear to
the committee that Dr. Bhatt was not taking seriously the
review process regarding the fresh frozen plasma issue.

b. Evidence Presented By Dr. Bhatt

Dr. Bhatt testified that he did not fail to respond to the
TLBBC for several months regarding its inquiry into his
nonuse of the fresh frozen plasma ordered for Patient
D. Rather, Dr. Bhatt asserted that he responded to the
committee verbally, and did not know that a written
response was required. Dr. Bhatt acknowledged that
the letter he latter submitted to the MEC inaccurately
indicated that he had used the fresh frozen plasma when he
had not, but characterized the mistake as an unintentional
error.

5. Patient E

a. Evidence Presented By MEC
*10 The MEC's second witness at the hearing was Dr.
Malkit Singh. At the time of the hearing, Dr. Singh
was Chairman of Brownsville's Department of Medicine.
Members of the FHC questioned Dr. Singh about his
testimony and review of the patients' charts. Attorney
Maruca cross-examined Dr. Singh.

Dr. Singh testified that Patient E “came for a fracture
of the knee and thrombophlebitis and ended up having
unnecessary testing and unnecessary treatment which
killed her.” Dr. Singh testified that Patient E was given an
unnecessary gastroscopy and an unnecessary colonoscopy
because the blood found in her stool was likely caused
by the drug Toradol, which she was taking. Dr. Singh
testified that Patient E had a ruptured colon after the
colonoscopy, and did not receive proper care thereafter.
Specifically, Dr. Singh testified that Patient E was ordered
to have a barium swallow when she “already had a rupture
of the colon and peritonitis.”

Dr. Singh testified further that Patient E should not
have been admitted to the Hospital and that her final
diagnosis was incorrect. Dr. Singh opined that other
aspects of Patient E's treatment were improper as well.
Forexample, Patient E's electrolytes went untested for five
days “when the patient was receiving high doses of Lasix.”
In Dr. Singh's opinion, Patient E's blood urea nitrogen
(BUN) levels should not have been ignored for “another
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two days,” and Kay-Ciel (a potassium chloride solution)
should have been added to Patient E's intravenous fluids.
Dr. Singh also questioned the administration of the drug
digoxin to Patient E, as he knew of no rationale for
administering that drug to her, and questioned the lack
of testing of Patient E's digoxin levels prior to January 1,
2000, Dr. Singh also testified that Patient E “probably”
should have been given only one unit of blood instead of
two. Overall, Dr. Singh testified that Patient E's treatment
fell “much below” the Hospital's standard of care.

b. Evidence Presented By Dr. Bhatt

Dr. Haus disputed Dr. Singh's allegations that the
gastroscopy and colonoscopy performed on Patient E
were unnecessary. He testified that after a hematologist
was unable to discern the cause of the patient's anemia,
the normal procedure is to look to the gastro-intestinal
tract as the source of the bleeding. Dr. Haus noted that Dr.
Bhatt did not perform Patient E's colonoscopy. Moreover,
he opined that there was no proof that the colonoscopy,
rather than a diverticular disease, was the cause of the
suspected perforation.

Dr. Haus also disputed Dr. Singh's assertions that Patient
E should not have been admitted to the Hospital, stating
that it would be difficult to place a 93 year-old woman
with a broken femur into a skilled-care facility, citing the
fact that Medicare requires a three-day hospital stay for
the patient to be eligible for a Medicare admission to
one of those facilities. Dr. Haus also opined that sending
Patient E to her own home or a personal care home was
not a viable option because intravenous treatments could
not be administered in those environments. Dr. Haus also
criticized the fact that this chart was reviewed by Dr.
Wadhwani, who himself cared for Patient E when Dr.
Bhatt was out of town.

*11 Dr. Haus' report further disputed Dr. Singh's
allegations, noting that Dr. Bhatt was not made aware
of the BUN results immediately, and that Dr. Bhatt
began intravenous fluids once he was made aware that the
patient's BUN was elevated.

6. Patient F

a. Evidence Presented By MEC
Dr. Singh testified for the MEC regarding Patient F, who
presented with bronchitis and sinusitis. Dr. Singh opined

that Patient F did not meet the criteria for admission to
the Hospital, and that Dr. Bhatt ordered an “unnecessary”
hematology consultation for that patient. Of primary
concern to Dr. Singh was the failure to manage Patient
F's thyroid condition. Dr. Roberts' report also criticized
the care provided to Patient F, opining that it was “hard
to provide justification for the intravenous antibiotics
especially given (from the chart) that [Patient F] was sent
home without oral antibiotics.”

b. Evidence Presented By Dr. Bhatt

Despite éharacterizing it as a “weak admission,” Dr.
Haus defended the decision to admit Patient F when she
presented with bronchitis and sinusitis because outpatient
treatment had failed to resolve the condition and the
patient had extremely high blood pressure. Dr. Haus also
noted that under normal Hospital policies and procedures,
inappropriate admissions are flagged for certification by
the Hospital on the day of admission, which did not
occur in the case of Patient F. Dr. Haus opined that
the hematology consultation ordered by Dr. Bhatt was
warranted because the patient exhibited an elevated white
blood cell count.

Dr. Haus also disputed the finding in Dr. Roberts'
report concerning the antibiotic treatment prescribed
for Patient E, asserting that outpatient treatment with
oral antibiotics had already failed prior to admission,
warranting intravenous antibiotics.

7. Patient G

a. Evidence Presented By MEC
Dr. Singh opined that Patient G did not meet criteria for
admission to the Hospital. He also testified that Patient
G had two unnecessary electrocardiograms and found
Dr. Bhatt's treatment was inconsistent with the Hospital's
standard of care.

b. Evidence Presented By Dr. Bhatt
In his report, Dr. Haus defended Dr. Bhatt's decision
to admit Patient G to the Hospital, citing her BUN
of 39 and creatine level of 2.0. Dr. Haus asserted
that either of these test results would meet the
Hospital's guidelines for admission. Regarding the
allegedly unnecessary electrocardiograms administered to
Patient G, Dr. Haus testified that Dr. Bhatt ordered
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the initial electrocardiogram on the day the patient
was admitted, and that the other electrocardiogram was
ordered by a consulting cardiologist, not Dr. Bhatt.

8. Patient H

a. Evidence Presented By MEC

Dr. Min Hi Park was the MEC's third witness at the
hearing, and testified regarding Patient H. At the time
of the hearing, Dr. Park was Chairman of Brownsville's
Utilization Review Committee. It appears that the
primary evidence before the FHC regarding Dr. Bhatt's
handling of Patient H was the report of Dr. Roberts. In
Dr. Roberts' opinion, Patient H was not properly treated
because the patient had recurrent atrial fibrillation but
“was not on any form or [sic] chronic anticoagulation.”
Dr. Roberts opined that Patient H should have been
“placed on anti-coagulation, and would have benefitted
from taking an aspirin on a daily basis.” Attorney Maruca
cross-examined Dr. Park.

b. Evidence Presented By Dr. Bhatt

*12 Dr. Haus defended Dr. Bhatt's treatment of Patient
H, asserting that he acted appropriately by consulting with
a cardiologist immediately upon the patient's admission to
the Hospital. Dr. Haus' report stated that cardiac care is
provided by the cardiologist in a case of atrial fibrillation,
and that medication orders (such as those for anti-
coagulants) would come from the cardiologist and not
from Dr. Bhatt as the primary care physician. Dr. Haus
further testified that the aspirin therapy recommended in
Dr. Roberts' report would have resulted in malpractice
because the patient was already prescribed Coumadin,
which cannot be taken simultaneously with aspirin.

Dr. Haus acknowledged that Dr. Bhatt did not identify
heart sounds correctly in his treatment of Patient H, but
asserted that this finding was “of minor note” and that the
cardiologist agreed with Dr. Bhatt's treatment plan.

K. The Fair Hearing Committee's Deliberations And
Conclusions
At the conclusion of the hearing, Hearing Officer McNelis
stated that the parties would have ten days after receipt of
the hearing transcript to submit their written statements.
On October 2, 2002, attorney Mullaney submitted the

MEC's written statement and attorney Maruca submitted
Dr. Bhatt's written statement.

The following day, October 3, 2002, the FHC deliberated
for almost two hours before concluding that the MEC's
recommendation to revoke Dr. Bhatt's staff membership
and clinical privileges was factually justified and was
not arbitrary, unreasonable, or capricious. At the end
of the deliberations, the FHC took a secret ballot to
determine whether the MEC's recommendation to revoke
Dr. Bhatt's membership and privileges at the Hospital
should be affirmed. The FHC voted 4-1 to affirm the
MEC's recommendation.

The lone FHC member
recommendation to revoke Dr. Bhatt's privileges was Dr.
Vajjhala. In his deposition, Dr. Vajjhala testified that he
voted against the recommendation to revoke Dr. Bhatt's
privileges because he was concerned that the Hospital
was in serious trouble because it was losing primary care
physicians, and that Dr. Bhatt's expulsion would have
meant the loss of several patients and admissions, which

who voted against the

in turn would have led to a faster decline of the Hospital. 4
Apart from these practical concerns, Dr. Vajjhala testified
that he believed that Dr. Bhatt's standard of care was
“substandard” and he believed that Dr. Bhatt would
only be able to meet the Hospital's standard of care if
he received “intense supervision.” Dr. Vajjhala further
testified: “[a]t no point I felt any racial prejudice was in
place.”

The FHC stated its conclusions in a Report
and Recommendation of Hearing Committee, which
recommended that Dr. Bhatt's privileges be revoked.
All five members of the FHC signed the Report and
Recommendation which stated:

The Hearing Committee concluded that there
were significant issues Bhatt's
professional judgment and quality of care. The
Hearing Committee also concluded that Dr. Bhatt's
performance in these cases demonstrated a general
lack of overall clinical judgment and lack of

concerning Dr.

understanding of a disease process and/or course of
treatment which would be consistent with proper
care. The Hearing Committee further concluded that
Dr. Bhatt's performance in these cases demonstrated
poor patient management (Patients A, C and E)
and specific performance issues with respect to fluid
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management (Patient A and C), a basic patient
care concept. The Hearing Committee's conclusions
in this regard are supported by the evidence and
testimony presented.

*13 It is the Hearing Committee's decision
that the professional judgment and quality of
care issues raised by these
a substantial factual basis in support of the

cases constitute
Medical Executive Committee's recommendation,
The Hearing Committee is of the opinion that the
Hospital would be neglecting its responsibilities with
regard to patient care if the recommendation of the
Medical Executive Committee were not affirmed.

In summary, the Hearing Committee believes that
the Medical Executive Committee was justified in
recommending that Dr. Bhatt's staff membership and
clinical privileges be revoked under these facts, and
that Dr. Bhatt has not demonstrated that the Medical
Executive Committee's recommendation lacked any
substantial factual basis or that such basis or the
conclusions drawn therefrom were either arbitrary,
unreasonable, or capricious.

Dr. Bhatt concedes that there was no discussion of his race
or national origin during the hearing, and has admitted
the Hospital's assertion that there was no discussion of
Dr. Bhatt's race or national origin during the FHC's
deliberations. Three members of the FHC-Dr. Smith,
Dr. Ginart and Dr. Vajjhala-have provided testimony
or affidavits stating that Dr, Bhatt's race and national
origin played no role in the FHC hearing or in the FHC's
conclusions reached in its Report and Recommendation,

On October 17, 2002, the Hearing Officer forwarded the
FHC's Report and Recommendation to the MEC. On
October 22, 2002, the Hospital notified Dr. Bhatt that
the MEC reviewed the FHC's Report, voted to affirm its
recommendation that Dr, Bhatt's staff membership and
privileges be revoked, and informed Dr. Bhatt that he
had a right to request appellate review. On October 30,
2002, Dr. Bhatt requested appellate review of the FHC's
decision.

On November 25, 2002, the Hospital informed Dr.
Bhatt that his appellate review was scheduled for
December 9, 2002. After the FHC issued its Report and
Recommendation, Dr. Bhatt replaced attorney Maruca
with Neal A. Sanders, Esq., to represent him both in the

fair hearing process and in a legal malpractice lawsuit
against attorney Maruca and his law firm.

L. Appellate Review Of The Fair Hearing Committee's

Decision
The appellate review originally scheduled for December
9, 2002 was postponed to accommodate attorney Sanders'
schedule. The Appellate Review Committee (ARC) met
once, on February 18, 2003, to review whether the fair
hearing process was proper, thorough, and fair to Dr.
Bhatt. Dr. Bhatt admits that his race and national origin
were not discussed during the appellate review process.
After deliberation, the ARC affirmed the decision of the
FHC to recommend revocation of Dr. Bhatt's privileges.

On March 11, 2003, the Hospital's Board of Directors
received and reviewed the ARC's recommendation
and voted to affirm the MEC's and the ARC's
recommendations to revoke Dr. Bhatt's staff membership
and clinical privileges. On March 17, 2003, the Hospital's
Board of Directors informed Dr. Bhatt by letter of its
decision to revoke his privileges. Dr. Bhatt is the only
Indian doctor to lose privileges at the Hospital.

M. Evidence Of Brownsville's Ulterior Motivation

Relating To Prior Litigation
*14 Dr. Bhatt testified that the Hospital revoked his
privileges not because of the quality of care that he
provided to patients, but rather because of a conspiracy
to ruin his career that began in the mid-1990's when his
wife sued Centerville Clinic and one Dr. Bolosky, with
whom she had an extramarital affair, alleging “[s]exual
misconduct with a patient.”

Dr. Bhatt testified that he believes the participants in
the conspiracy to ruin his career are Centerville Clinic,
Uniontown Hospital, Kenneth Yablonski, Esq., Joseph
Yablonski, Esq., Ed Yablonski, Judge David Gilmore,
James Davis, Esq., Dr. John Ewald, and Dr. Bolosky.
Dr. Bhatt further testified that he believes the conspiracy
was controlled by attorney Kenneth Yablonski, who died
in September 2002. Dr. Bhatt testified that Kenneth
Yablonski told him in a dream that he was going to expel
Dr. Bhatt and have all of his charts reviewed. For these
reasons, Dr. Bhatt asserts that the Hospital's inclusion of
anyone affiliated with Centerville Clinic on the FHC or
ARC panels was inappropriate.
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During Dr. Bhatt's deposition on August 17, 2004, he was
questioned extensively regarding the alleged conspiracy.
After a break in the deposition concluded at 11:00 a.m.,
Dr. Bhatt provided the following testimony in response to
a question from the Hospital's counsel:

Q. [Hospital's Counsel]: Now, Dr. Bhatt, this lawsuit
you brought is over the revocation of your privileges
at Brownsville General Hospital. And as you know,
I think, the hospital says that your privileges were
revoked because you failed to meet the standard of
care. What do you think the real reason is?

A. [Plaintiff]: The real reason is an ulterior agenda that
Kenny Yablonski had and has and used his cousin Ed
Yablonski, who is at Brownsville Hospital, to control
them. He's controlling everybody, and his agenda is
to get rid of me, and to permanently ruin my career
and drum me to India.

After Dr. Bhatt provided this testimony, and merely eight
minutes after the parties' prior break had concluded,
Dr. Bhatt's counsel requested another break. Immediately
after the second break, the following exchange occurred:

A. [Plaintiff]: Would you please repeat your last
question?

Q. [Hospital's Counsel]: Why don't you please repeat it
back. [Record read]

Q. [Hospital's Counsel]: Now, you said that Mr. Ken
Yablonski had an ulterior agenda. What was the
ulterior agenda?

A. [Plaintiff]: Because I am an Indian, because of my
race, they want to get rid of me.

N. Dr. Bhatt's Evidence Of Brownsville's
Discriminatory Motivation For Revoking His
Privileges And Interfering With His Practice Of
Medicine
In addition to the deposition testimony set forth supra,
Dr. Bhatt cites two incidents as evidence of the Hospital's
discriminatory motives for revoking his privileges. First,
Dr. Bhatt testified that in 2000 he went to Dr. Ewald for
advice concerning the heightened scrutiny to which his
charts were being subjected. He testified that Dr. Ewald
responded by stating that Dr. Bhatt is an Indian, that he
has no chance, and the Hospital should have thrown him

out a long time ago. Dr. Bhatt also alleges that Dr. Ewald
yelled at Dr. Haus during the FHC hearing for defending
Dr. Bhatt, though these remarks are not alleged to have
indicated any racial bias against Dr. Bhatt.

*15 It is true that Dr. Ewald was Chairman
of the Medical Evaluation Committee that initially
recommended that Dr. Bhatt's privileges be revoked. By
virtue of his position as the Chairman of the MEC, Dr.
Ewald was also responsible for presenting the MEC's
findings to the Board of Directors. However, Dr. Ewald
was not a member of either the Fair Hearing Committee
or Appellate Review Committee that reviewed the MEC
recommendation, nor was he a member of the Board
of Directors that made the final decision to revoke Dr.
Bhatt's privileges. Rather, Dr. Ewald was a fact witness
at the FHC proceedings, and was subject to cross-
examination by Dr. Bhatt's lawyer.

Dr. Bhatt also has testified that James Davis, Esq.,
a former member of the Hospital Board of Directors,
made racially charged remarks to Dr. Bhatt at a 1997
hearing concerning the Centerville Clinic employee who
was charged with stealing Dr. Bhatt's prescription pads.
According to Dr. Bhatt, Davis told him that he “can't
speak English, can't express himself, and that he's from
India and should just go home.” Davis ceased having any
affiliation with the Hospital in December 2000, and did
not take part in any of the proceedings that resulted in the
revocation of Dr. Bhatt's privileges.

II. LEGAL STANDARD

Summary judgment is required on an issue or a claim when
“the pleadings, depositions, answers to interrogatories
and admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the moving party is entitled to a judgment as a
matter of law.” Fed.R.Civ.P. 56(¢c); see also Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 250-52, 106 S.Ct. 2505,
91 L.Ed.2d 202 (1986); Saldana v. Kmart Corp., 260 F.3d
228, 231-32 (3d Cir.2001). An issue is “material” only if
the factual dispute “might affect the outcome of the suit
under the governing law.” Anderson, 477 U.S. at 248.

“Summary judgment procedure is properly regarded not
as a disfavorable procedural shortcut, but rather as an
integral part of the Federal Rules as a whole, which
are designed to secure the just, speedy and inexpensive
determination of every action.” Celotex Corp. v. Catrett,
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477 U.S. 317, 327, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986)
(internal quotation marks omitted). The parties have a
duty to present evidence; neither statements of counsel in
briefs nor speculative or conclusory allegations satisfy this
duty. Ridgewood Bd. of Educ. v. N.E. for M.E., 172 F.3d
238, 252 (3d Cir.1999). After the moving party has filed a
properly supported motion, the burden shifts to the non-
moving party to set forth specific facts showing that there
is a genuine issue for trial. Fed.R.Civ.P. 56(¢). The non-
moving party must make a showing sufficient to establish
the existence of each element essential to her case on which
she will bear the burden of proof at trial. Celotex, 477 U.S.
at 322-23. The mere existence of some evidence in support
of the nonmoving party, however, will not be sufficient for
denial of a motion for summary judgment; there must be
enough evidence to enable a jury reasonably to find for the
non-moving party on that issue. See Anderson, 477 U.S.
at 249, ‘

I11. ANALYSIS

*16 Brownsville seeks summary judgment claiming that
Dr. Bhatt has failed to establish a prima facie case of
racial discrimination under § 1981, Brownsville also claims
that even had Dr. Bhatt established a prima facie case,
he has not rebutted with credible evidence of pretext
the Hospital's legitimate, non-discriminatory reason for
revoking his privileges or taking other adverse actions
against him. Finally, Brownsville argues that it is immune
under the Health Care Quality Improvement Act of 1986
(HCQIA), 42 U.S.C. § 11101 et seq., from any damage
award on Dr. Bhatt's breach of contract claims regarding
the enforcement of its By-Laws.

Dr. Bhatt disputes the Hospital's assertions, arguing that
he has set forth sufficient facts from which a factfinder
could infer that race, and not performance, was the
motivating factor in Brownsville's decision to revoke his
privileges. Dr. Bhatt also argues that the other allegedly
adverse actions taken against him by the Hospital were
also motivated by his race. Finally, Dr. Bhatt contends
that the HCQIA does not immunize the Hospital from his
state law breach of contract claims because of defects in
Brownsville's Fair Hearing Procedure.

A.§ 1981 Claim
Section 1981, as amended by the Civil Rights Act of 1991,
provides:

[a]ll persons within the jurisdiction
of the United States shall have
the same right in every State and
Territory to make and enforce
contracts, to sue, be parties, give
evidence, and to the full and equal
benefit of all laws and proceedings
for the security of persons and
property as is enjoyed by white
citizens, and shall be subject to like
punishment, pains, penalties, taxes,
licences, and exactions of every kind,
and to no other.

42 U.S.C. § 1981(a). The coverage of the statute “includes
the making, performance, modification, and termination
of contracts, and the enjoyment of all benefits, privileges,
terms, and conditions of the contractual relationship.”
42 U.S.C. § 1981(b). These rights are protected from
encroachment by both private and state actors. See 42
U.S.C. § 1981(c). Although § 1981 does not explicitly
mention race, it prohibits racial discrimination. See Saint
Francis College v. Al-Khazraji, 481 U S. 604, 609, 107 S.Ct.
2022, 95 L.Ed.2d 582 (1987).

The parties agree that Dr. Bhatt's § 1981 claims
implicate the burden-shifting framework the Supreme
Court articulated in McDonnell Douglas Corp. v. Green,
411 U.S. 792, 802, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973).
While Dr. Bhatt's brief refers to “direct evidence” of
the Hospital's alleged discriminatory intent, it does so
in the context of the McDonnell Douglas burden-shifting
analysis, and, as such, does not appear to invoke a mixed-
motive theory.

The Court of Appeals for the Third Circuit has
summarized the proper application of the McDonnell
Douglas framework as follows:

Briefly summarized, the McDonnell Douglas analysis
proceeds in three stages. First, the plaintiff must
establish a prima facie case of discrimination. If the
plaintiff succeeds in establishing a prima facie case,
the burden shifts to the defendant “to articulate
some legitimate, nondiscriminatory reason for the
employee's rejection.” Finally, should the defendant
carry this burden, the plaintiff then must have an
opportunity to prove by a preponderance of the
evidence that the legitimate reasons offered by the
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defendant were not its true reasons, but were a pretext
for discrimination. While the burden of production
may shift, “[the ultimate burden of persuading
the trier of fact that the defendant intentionally
discriminated against the plaintiff remains at all times
with the plaintiff.”

*17 Jones v. School Dist. of Philadelphia, 198 F.3d
403, 410 (3d Cir.1999) (alteration in original) (citations
omitted). In the instant case, Dr. Bhatt presents two
distinct claims of racial discrimination. First, he claims
that the revocation of his privileges was motivated by his
race instead of his performance. In addition, Dr. Bhatt
claims that the Hospital discriminated against him by
interfering with his practice of medicine by, inter alia,
refusing to allow him to retrieve mail, including patient
test results, after his privileges were suspended.

1. Prima Facie Case
The Court of Appeals for the Third Circuit has stated
in the context of a § 1981 claim that “the elements of
a prima facie case depend on the facts of the particular
case.” Jones, 198 F.3d at 411. Where, as here, the
plaintiff is a non-employee physician complaining of
allegedly discriminatory acts of a hospital with whom he
is affiliated, the elements of a prima facie case for a § 1981
claim are: (1) that the plaintiff belongs to an “identifiable
class [ ] of persons who are subjected to intentional
discrimination solely because of their ancestry or ethnic
characteristics,” Saint Francis College, 481 U.S. at 613;
(2) the defendant intended to discriminate against plaintiff
on that basis; and (3) defendant's racially discriminatory
conduct abridged a contract or right enumerated in
§ 1981(a). See, e.g., Pamintuan v. Nanticoke Memorial
Hosp., Inc., No. C.A. 965-233-SLR, 1998 WL 743680 at

*12 (D.Del.1998), aff'd, 192 F.3d 378 (3d Cir.1999).°

The parties do not dispute that as a native of India, Dr.
Bhatt satisfies the first element of his prima facie case. Nor
do the parties dispute that the allegedly discriminatory
revocation of Dr. Bhatt's staff privileges at the Hospital
and the allegedly discriminatory treatment of his patients,
if true, would interfere with a right protected by §
1981. Brownsville disputes that Dr. Bhatt has established
that any of these allegedly discriminatory activities were
undertaken because of his race.

To establish the second element of his prima facie case,
Dr. Bhatt “must point to facts of record which, if proved,

would ‘establish that [defendant's] actions were racially
motivated and intentionally discriminatory,’ or, at least,
‘support an inference that defendants intentionally and
purposefully discriminated’ against [him] on the basis of
[his] race.” Pamintuan, 1998 WL 743680, at *13 (citations
omitted). In an effort to meet his burden on this element
regarding both of his § 1981 claims, Dr. Bhatt points
to two statements evidencing bias against Indian doctors
that he claims were made by persons affiliated with the
Hospital. Dr. Bhatt alleges that in 2000 he approached Dr.
Ewald, who was then Chief of Staff at the Hospital, for
advice after his medical charts began to be scrutinized, and
that Dr. Ewald responded to his request for help by stating
words to the effect of: “Help? You should have been out of
here a long time ago, you Indian.” Though Dr. Ewald has
denied ever making this statement, the Court accepts Dr.
Bhatt's account of this conversation as true for purposes
of this summary judgment motion.

*18 The second statement cited by Dr. Bhatt was
allegedly made during a 1999 proceeding regarding the
theft of Dr. Bhatt's prescription pads at the Centerville
Clinic. At that hearing, the attorney for one of the
employees accused of the theft was James Davis, who
later served on Brownsville's Board of Directors. Dr.
Bhatt alleges that during the 1999 proceeding, attorney
Davis told him that “he can't speak English, he can't
express himself, and that he's from India and should
just go home.” Though Mr. Davis denies ever making
this statement, the Court accepts Dr. Bhatt's account as
true for the purposes of this summary judgment motion.
Nevertheless, it is undisputed that attorney Davis was
neither a member of the Hospital's Board of Directors at
the time Dr. Bhatt's privileges were revoked, nor was he
a member of the Board at the time of the alleged actions
which Dr. Bhatt claims interfered with his practice of
medicine. Dr. Bhatt has produced no other evidence of
discriminatory intent, and therefore the Court must now
consider whether this evidence is sufficient to establish
the existence of circumstances giving rise to an inference
that the Hospital's alleged interference with his practice of
medicine or the revocation of his privileges were motivated
by racial animus. These issues are addressed in turn.

a. Sufficiency Of Evidence Of Intent To Discriminate
On The Basis Of Race Regarding Actions Allegedly
Detrimental To Dr. Bhatt's Practice Of Medicine
Including Mistreating Patients, Delaying Test Results
And Withholding Mail.
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Regarding Dr. Bhatt's claims that the Hospital interfered
with his practice of medicine by treating his patients
poorly, delaying test results, and withholding his mail,
there is insufficient evidence to raise an inference that
these actions were motivated by his race. Dr. Bhatt
has proferred no specific evidence of any patient being
mistreated by the Hospital, instead attempting to rely
upon his own generalized deposition testimony claiming
that his patients were mistreated as soon as his privileges
were suspended in 2001. Dr. Bhatt has produced no
evidence that Dr. Ewald or attorney Davis were in any
way involved with the alleged decision of the Hospital
to mistreat his patients, delay test results, or to refuse
to admit his patients to the Hospital. Moreover, Dr.
Bhatt admits to not knowing who was in charge of the
alleged decision of the Hospital not to forward his mail
after his privileges were suspended. The only documentary
evidence on the issue is a letter from Ms. Sara Poling,
CEO of the Hospital, which advised Dr. Bhatt that she
conveyed his concerns regarding mail delivery to the
appropriate persons within the Hospital in an effort to
resolve “any potential problems which may have been
caused.” Dr. Bhatt offers no evidence that Ms. Poling was
in any way biased against Indians or anyone else.

Under these circumstances, the Court cannot find any
evidence that would create an inference that these
allegedly discriminatory acts by the Hospital were
motivated by Dr. Bhatt's race. Even accepting that all of
these adverse actions occurred and impacted Dr. Bhatt's
practice of medicine, there is no evidence that racial bias
played any role in the Hospital's conduct. Dr. Bhatt has
not established any link whatsoever between the two
discriminatory statements of Dr. Ewald and attorney
Davis and the adverse actions by Brownsville. Moreover,
Dr. Bhatt has produced no evidence that any non-Indian
doctors whose privileges were revoked by the Hospital
were treated in a more favorable manner than was he. As
such, the Court finds that Dr. Bhatt has not stated a prima
facie case of racial discrimination under § 1981 regarding
the alleged interference with his practice of medicine.

b. Sufficiency of Evidence Of Intent To Discriminate
On The Basis Of Race Regarding The Revocation Of
Dr. Bhatt's Privileges
*19 Dr. Bhatt's evidence of intent to discriminate is
slightly more persuasive when considered in relation to
the Hospital's revocation of his privileges. It is undisputed
that Dr. Ewald was the Chief of Staff at the time

the Hospital conducted Dr. Bhatt's review. By virtue
of his position, Dr. Ewald was also the Chair of the
Medical Executive Committee which made the initial
recommendation to revoke Dr. Bhatt's privileges. As
the Chair of the MEC, Dr. Ewald also would have
been the person to present its recommendation to the
Board of Directors. Assuming that Dr. Ewald made the
discriminatory statement attributed to him by Dr. Bhatt,
it may be sufficient to overcome Dr. Bhatt's relatively light
burden of establishing a prima facie case of discrimination.
Unlike Dr. Bhatt's other § 1981 claim, Dr. Ewald was
at least connected with the events giving rise to the
revocation of Dr. Bhatt's privileges. Despite the fact that
this alleged statement occurred between one and two years
before the MEC recommended that Dr. Bhatt's privileges
be revoked, the Court will give Dr. Bhatt the benefit of the
doubt regarding this issue and will proceed to the next step
in the McDonnell Douglas analysis.

2. Pretext Analysis Regarding The Hospital's

Proffered Legitimate, Non-Discriminatory Reasons

For Revoking Dr. Bhatt's Privileges
To rebut Dr. Bhatt's allegations that his privileges were
revoked because of his race, the Hospital cites significant
issues concerning Dr. Bhatt's professional judgment,
quality of care, lack of clinical judgment, and lack of
understanding of a disease process and/or course of
treatment which would be consistent with proper patient
care. The parties do not dispute that these proffered
reasons qualify as legitimate, non-discriminatory bases for
revoking a physician's privileges.

To survive summary judgment when the defendant has
articulated a legitimate, non-discriminatory reason for
its action, a plaintiff must point to some evidence,
direct or circumstantial, from which a factfinder could
reasonably either (1) disbelieve the employer's articulated
legitimate reasons; or (2) believe that an invidious
discriminatory reason was more likely than not a
motivating or determinative cause of the defendant's
action. Fuentes v. Perskie, 32 F.3d 759, 764 (3d Cir.1994).
The plaintiff must point to “weaknesses, implausibilities,
inconsistencies, incoherencies, or contradictions in the
[defendant's] proffered legitimate reasons [such] that
a reasonable factfinder could rationally find them
‘unworthy of credence’ ” and hence infer that the proffered
nondiscriminatory reason “did not actually motivate the
[defendant's] actions.” Simpson v. Kay Jewelers, Inc., 142
F.3d 639, 644-45 (3d Cir.1998) (citations omitted). To
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show that discrimination was more likely than not a
cause of the defendant's action, the plaintiff must point to
evidence with sufficient probative force that a factfinder
could conclude, by a preponderance of the evidence, that
race was a motivating or determinative factor in the
decision. See Keller v. Orix Credit Alliance, Inc., 130 F.3d

1101, 1111 (3d Cir.1997).°

*20 In the instant case, none of the evidence proffered
by Dr. Bhatt is sufficient to meet his burden to show that
the Hospital's stated reasons for revoking his privileges
were pretextual. As an initial matter, the alleged statement
of Dr. John Ewald cannot suffice. Although Dr. Ewald
was the Chair of the MEC that initially recommended
that Dr. Bhatt's privileges be revoked, the final decision

to revoke Dr. Bhatt's privileges was made only after a

" full hearing before the FHC, an appeal to the ARC,
and consideration by the Hospital's Board of Directors.
Significantly, Dr. Ewald was not a member of any of
these three groups. Although Dr. Ewald testified before
the FHC and was subject to cross-examination by Dr.
Bhatt's counsel, at no time during the FHC hearing
did the issue of racial bias ever surface, and Dr. Ewald
was never questioned regarding the racist statement he
allegedly uttered years before. As such, it qualifies as a
stray remark by a non-decisionmaker or a decisionmaker
unrelated to the decision process, which is afforded little
evidentiary weight, particularly because it was “made
temporally remote from the date of decision.” Ezold v.
Wolf, Block, Schorr and Solis-Cohen, 983 F.2d 509, 545 (3d
Cir.1993). See also Gomez v. Allegheny Health Services,
Inc., 71 F.3d 1079, 1085 (3d Cir.1995); Fuentes, 32’ F.3d at
767. The alleged statements of attorney Davis are likewise
immaterial to the pretext analysis, as he was not even
remotely connected to the Brownsville decisionmakers at
the time Dr. Bhatt's privileges were revoked.

Dr. Bhatt next argues that the Hospital's proffered
reasons for revoking his privileges were a pretext for
discrimination because he was the only doctor “singled
out” by the Hospital for patient care issues, even though
many doctors provided care to the patients at issue. This
argument is likewise unpersuasive because Dr. Bhatt has
offered no evidence regarding the other physicians who
cared for these patients that would indicate that they
avoided review because of their race. Moreover, Dr. Bhatt
has offered no evidence that any of these other doctors had
patient care problems of the magnitude and frequency as
did he.

Dr. Bhatt also argues that the testimony of his expert
witness provides evidence of pretext because Dr. Haus
opined that the patient care problems attributed to
Dr. Bhatt were ridiculous and fabricated. The Court
notes that Dr. Haus' opinion stands in opposition
to some fifteen other physicians who reviewed Dr.
Bhatt's charts and found his care to be substandard.
Indeed, the independent medical expert hired by the
Hospital to review Dr. Bhatt's charts expressly found
that “inappropriate fluid management was a significant
contributor” to the death of one patient. Moreover, Dr.
Singh, himself an Indian doctor at the Hospital, testified
that Dr. Bhatt had improperly cared for another patient
by ordering “unnecessary testing and treatment which
killed her.”

Dr. Bhatt also cites the testimony of Dr. Haus which
disputes the medical findings of the three-level review
process Dr. Bhatt underwent before his privileges were
revoked. Under these circumstances, Dr. Haus' testimony
can, at best, establish a difference of opinion between
doctors regarding patient care. While Dr. Bhatt may
quarrel with the Hospital's conclusions regarding these
particular patients, the bona fides of the Hospital's
determinations cannot be doubted in light of its reliance
on the reasoned opinions of so many reviewing doctors,
including other doctors of Dr. Bhatt's race. As such,
the evidence offered by Dr. Bhatt could not persuade a
reasonable factfinder to conclude, by a preponderance
of the evidence, that the Hospital's proffered legitimate
reasons for revoking his privileges were mere pretext.
Accordingly, the Hospital is entitled to summary
judgment.

B. Health Care Quality Improvement Act
*21 The remaining counts of Dr. Bhatt's complaint
assert claims for breaches of contract regarding the
Hospital By-Laws. Brownsville asserts that it is immune
from all such claims under the Health Care Quality
Improvement Act of 1986 (HCQIA), 42 U.S.C.§ 11101 et
seq. Congress passed the HCQIA “to improve the quality
of medical care by encouraging physicians to identify
and discipline other physicians who are incompetent or
who engage in unprofessional behavior.” H.R.Rep. No.

903, 99 th Cong.‘, 2d Sess. (Sept. 26, 1986), reprinted
in 1986 U.S.C.C.A.N. at 6384. Congress found that
incompetent physicians could be identified through
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“effective professional peer review,” which it decided to
encourage by granting limited immunity from suits for
money damages to participants in peer review actions.
42 US.C. § 11101(2), 11134, A “professional review
action” must satisfy certain standards in order to provide

immunity to the participants: 7

For purposes of the protection set forth in Section
11111(a) of this title, a professional review action must
be taken-

(1) in the reasonable belief that the action was in the
furtherance of quality health care,

(2) after a reasonable effort to obtain the facts of the
matter,

(3) after adequate notice and hearing procedures are
afforded to the physician involved or after such
other procedures as are fair to the physician under
the circumstances, and

(4) in the reasonable belief that the action
was warranted by the facts known after such
reasonable effort to obtain facts and after meeting

the requirement of paragraph (3).

A professional review action shall be presumed to
have met the preceding standards necessary for the
protection set out in Section 11111(a) of this title
unless the presumption is rebutted by a preponderance
of the evidence,

42 U.S.C. § 11112(a) (emphasis added). The statutory
presumption that a peer review action is valid unless
proved otherwise results in an “unusual standard”
for granting summary judgment to a defendant, as
“the plaintiff bears the burden of proving that the
peer review process was not reasonable.” Matthews
v. Lancaster General Hospital, 87 F.3d 624, 633 (3d
Cir.1996) (internal quotations and citations omitted)
(emphasis in original). In this way, “the HCQIA places
a high burden on a physician to demonstrate that
a professional review action should not be afforded
immunity.” Gordon v. Lewistown Hospital, 423 F.3d
184, 202 (3d Cir.2005) (citing 42 U.S.C. § 11112(a)).
Dr. Bhatt asserts three arguments against HCQIA
immunity on his state law claims. First, he argues that
§ 11112(a) is not satisfied in this case because various
physicians provided care to the patients whose charts were

reviewed, yet Dr. Bhatt was the only one held responsible.
Dr. Bhatt also asserts that no other physician made any
objection to the care he was providing to these patients
at the time that the care was actually provided, and that
none of the procedures that are to be followed in the event
of an inappropriate admission to the Hospital was ever
triggered. In addition, he cites the testimony of his expert
witness, Dr. Haus, who opined that the charges against
Dr. Bhatt were ridiculous and fabricated. Dr. Bhatt argues
that this evidence shows that the Hospital could not
have reasonably concluded that taking professional action
against him would actually restrict incompetent behavior
or protect patients, as is required by the first prong of
§ 11112(a), nor was the Hospital's decision to revoke his
privileges made with the reasonable belief that such action
was warranted by the known facts, as is required by the
fourth prong of § 11112(a). Dr, Bhatt also argues that the
third prong of § 11112(a) has not been satisfied because
of Brownsville's refusal to call certain physician witnesses
requested by Dr. Bhatt's counsel, its refusal to procure
state ranking information regarding Dr. Bhatt, and its
decision to appoint three physicians to the FHC who were
affiliated with Centerville Clinic. Dr. Bhatt claims that
these facts show that he was deprived of his procedural
rights, which prevented him from receiving a truly fair
hearing.

*22 The Court must review the record in this case “to
determine whether [Dr. Bhatt} satisfied his burden of
producing evidence that would allow a reasonable jury
to conclude that the Hospital's peer review disciplinary
process failed to meet the standards of the [HCQIAL”
Matthews, 87 F.3d at 633 (citation omitted). Thus, the
Court will “undertake the inquiry mandated by each
of § 11112(a)'s four prongs to determine” if summary
judgment in favor of the Hospital is proper based upon
HCQIA immunity. Id. at 634.

1. Reasonable Belief That The Action Was In

Furtherance Of Quality Health Care
The Third Circuit has held that the first prong of the §
11112(a) inquiry requires the application of an “objective
standard” in determining whether a professional review
action was taken in a reasonable belief that the action was
in furtherance of quality health care. Matthews, 87 F.3d at
635. Accordingly, any subjective bad faith by Brownsville
is immaterial to the inquiry. Id. Rather, the standard is
satisfied “if the reviewers, with the information available
to them at the time of the professional review action,
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would reasonably have concluded that their actions would
restrict incompetent behavior or would protect patients.”
Id

The totality of the circumstances surrounding the
professional review action taken against Dr. Bhatt reveal
that the Hospital held a reasonable belief that revocation
of his staff privileges would further quality health care.
Prior to any recommendation to that effect, the URC first
voted to send several charts of Dr. Bhatt's patients for
an impartial external review after discovering anomalies
in the care he provided. The MEC then reviewed this
decision and voted to adopt the URC's recommendation.
The charts were then sent to Dr. Roberts for review.
Dr. Roberts' report identified several major deficiencies in
the care provided to these patients by Dr. Bhatt. Upon
consideration of Dr. Roberts' report and the reports of
the other Hospital committees, the MEC then voted to
recommend revocation of Dr. Bhatt's privileges. At the
FHC hearing, Dr. Roberts' report was presented along
with the testimony of various Brownsville physicians
which further supported a finding that Dr. Bhatt had
provided substandard care to these patients. Dr. Bhatt has
produced no evidence that any bias against him, racial
or otherwise, actually entered into the decisionmaking
process, nor has he shown that the Hospital considered
any evidence that was unrelated to the quality of health
care that he had provided in rendering its final decision.

The Court finds unavailing Dr. Bhatt's argument that
the Hospital's failure to investigate the conduct of the
other doctors involved with the care of the patients in
question renders unreasonable any belief that revoking
his privileges would further quality health care. Dr.
Bhatt appears to argue that removing him from the
Hospital could not further quality health care because
the other doctors who cared for the same patients
were not investigated or removed. This argument is
logically flawed. As an initial matter, accepting this
argument would require the Court to conclude that no
hospital could be immune from damages for professional
review actions regarding any one incompetent doctor,
so long as other arguably incompetent doctors had
not yet been subjected to such actions. Nothing in the
HCQIA or its legislative history supports such a counter-
intuitive approach. Indeed, as the Third Circuit stated
in Pamintuan, “nothing in the statute, legislative history,
or case law suggests the competency of other doctors is
relevant in evaluating whether [the hospital] conducted

a reasonable investigation into [a doctor's] conduct.”
Pamintuan, 192 F.3d at 389 (citing Smith v. Ricks, 31

F.3d 1478, 1486 (9 th Cir.1994) (alteration in original).
Rather, common sense dictates that regardless of how
many arguably incompetent doctors may have privileges
at a given hospital, the removal of any one them advances
the cause of quality health care.

*23 Dr. Bhatt's other arguments that the Hospital had
no reasonable belief that the action taken against him
would further quality health care are likewise unavailing.
Dr. Bhatt notes that his treatment of the patients at issue
did not trigger internal Hospital controls designed to
catch improper care. This contention is irrelevant to the
question of whether the Hospital reasonably believed that
suspending Dr. Bhatt's privileges would further quality
health care. Likewise, the fact that one witness, Dr. Haus,
testified that Dr. Bhatt's care was adequate does not
render unreasonable the Hospital's belief that revoking
his privileges would further quality health care. Indeed,
the Hospital's acceptance of the report of an independent
outside reviewer with impeccable credentials is eminently
reasonable, and the mere fact that Dr. Haus disagrees
with that report does not render it otherwise. See, e.g.,
Matthews, 87 F.3d at 636 n. 9 (conflicting expert reports
do not establish unreasonableness of belief that quality
of health care is being improved where no evidence exists
that report relied upon is “so obviously inadequate or
inaccurate” that reliance on it was itself unreasonable).

Because Dr. Bhatt has not produced sufficient evidence
to rebut the statutory presumption that the Hospital's
actions were taken in the reasonable belief that they
would further quality health care, the Court finds that the
Hospital has met the requirements of the first prong of §
11112(a).

2. Reasonable Effort To Obtain The Facts
Dr. Bhatt argues that the Hospital's decisions not to
review the performance of other doctors or his own
state ranking information were unreasonable. The Third
Circuit has determined that the proper standard for
reviewing the reasonableness of a factual investigation
under the HCQIA is “whether the totality of the process
leading up to [the professional review action] evidenced
a reasonable effort to obtain