
380



381



382



383



384



385



386



387



388



389



390



391



392



393



394



395



396



397



398



399



400



401



402



403



404



405



406



407



408



409



410



411



412



413



414



415



416



417



418



419



420



421



422



423



424



425



426



427



428



193IN RE TRUSTEES OF CONNEAUT LAKE PARK, INC.
Cite as 543 B.R. 193 (Bkrtcy.W.D.Pa. 2015) 

IN RE: TRUSTEES OF CONNEAUT
LAKE PARK, INC., Debtor–in–

Possession.

Park Restoration, LLC, Plaintiff,

v.

Summit Township, a Municipal Corpo-
ration; The Trustees of Conneaut
Lake Park, a Charitable Trust; Craw-
ford County, a Political Subdivision;
The Tax Claim Bureau of Crawford
County; and The Conneaut School
District, Defendants.

Bankruptcy No. 14–11277–JAD
Adversary No. 15–1010–JAD

United States Bankruptcy Court,
W.D. Pennsylvania.

Signed December 22, 2015

Background:  Company that held lease-
hold interest in beach club and had elected
to insure debtor’s interest as fee owner of
club brought adversary proceeding seeking
declaratory judgment regarding the rela-
tive rights of company, debtor, and certain
tax creditors of debtor as to fire insurance
proceeds. Parties cross-moved for sum-
mary judgment.

Holdings:  The Bankruptcy Court, Jeffery
A. Deller, Chief Judge, held that:

(1) debtor did not have a claim to fire
insurance proceeds;

(2) tax creditors were entitled to be paid
from fire insurance proceeds; and

(3) payment of fire insurance proceeds to
tax creditors did not violate takings
clause of federal or Pennsylvania con-
stitution.

Ordered accordingly.

1. Insurance O1790(1)
Under Pennsylvania law, a person

need not have any property interest in the

subject matter insured, and has an insur-
able interest in property if he holds such
relation to the property that its destruc-
tion by the peril insured against involves
pecuniary loss to him.

2. Insurance O2129, 3443

Under Pennsylvania law, debtor that
was fee owner of beach club was not an
insured under property protection insur-
ance policy, by which company that held
leasehold interest in beach club had elect-
ed to insure debtor’s ownership interest,
and therefore did not have a claim to fire
insurance proceeds, as company was the
sole named insured, and petition for inter-
pleader filed by insurer in state court ref-
erenced only company as the insured party
under the policy and did not refer to debt-
or as an additional named insured nor did
the petition mention debtor as having any
rights of the insured.

3. Insurance O3446

Under Pennsylvania law, tax creditors
of debtor that was fee owner of beach club
were entitled to be paid from fire insur-
ance proceeds under property protection
insurance policy by which company that
held leasehold interest in beach club had
elected to insure debtor’s ownership inter-
est.  40 Pa. Stat. Ann. § 638.

4. Statutes O1111

With language of statute being clear
and unambiguous, the court must adhere
to the plain meaning of the applicable lan-
guage.

5. Constitutional Law O990

There is a strong presumption that
Pennsylvania statutes duly and appropri-
ately enacted by the legislature and signed
into law by the executive branch are con-
stitutionally sound.
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6. Constitutional Law O990, 1002
A statute is not to be declared uncon-

stitutional unless it clearly and plainly vio-
lates the Pennsylvania Constitution and all
doubts are to be resolved in favor of find-
ing that the legislative enactment passes
constitutional muster.

7. Eminent Domain O81.1
To succeed on a takings claim, a plain-

tiff must demonstrate that the state’s ac-
tion affected the plaintiff’s legally cogniza-
ble properly interest.  U.S.C.A. Const.
Amends. 5, 14.

8. Eminent Domain O2.1
There is no set formula for determin-

ing when governmental action constitutes
a taking; to the contrary, courts must en-
gage in a factual inquiry to determine
whether a taking has been effected.
U.S.C.A. Const.Amends. 5, 14.

9. Eminent Domain O2.1
In ascertaining whether a taking has

affected a property interest, relevant con-
siderations include the economic impact of
the regulation on the claimant, the extent
to which the regulation has interfered with
distinct investment-backed expectations,
and the nature of the action; while a physi-
cal invasion of land is more likely to consti-
tute a taking, a public program adjusting
the benefits and burdens of economic life
to promote the common good ordinarily
will not be compensable.  U.S.C.A. Const.
Amends. 5, 14.

10. Eminent Domain O2.5
Payment of fire insurance proceeds to

tax creditors of debtor that was fee owner
of beach club under property protection
insurance policy, by which company that
held leasehold interest in beach club had
elected to insure debtor’s ownership inter-
est, did not violate takings clause of feder-
al or Pennsylvania constitution; distribu-
tion of the insurance proceeds first to tax

creditors was something that company had
voluntarily agreed to accept in its insur-
ance policy at its inception, which stated
unambiguously that ‘‘[t]his policy conforms
to the laws of the state in which your
principal office is located’’ and further stat-
ed that the insurer would adjust all losses
and pay company unless some other per-
son was legally entitled to receive pay-
ment, and tax creditors were always legal-
ly entitled to receive payment.  U.S.C.A.
Const.Amends. 5, 14; Pa. Const. art. 1,
§ 10.

John F. Mizner, Esq., Counsel to Park
Restoration, LLC

George T. Snyder, Esq. and Jeanne S.
Lofgren, Esq., Counsel to the Trustees of
Conneaut Lake Park, Inc.

Lawrence C. Bolla, Esq., Counsel to
Summit Twp., Crawford County, the Tax
Claim Bureau of Crawford County, and
the Conneaut School District

Anthony T. Kovalchick, Esq., Deputy
Attorney General for the Commonwealth
of Pennsylvania

MEMORANDUM OPINION

Jeffery A. Deller, Chief U.S. Bankruptcy
Judge

This adversary proceeding is a civil ac-
tion that was removed to this Court from
the Court of Common Pleas of Crawford
County, Pennsylvania.

This adversary proceeding seeks a de-
claratory judgment regarding the relative
rights of the Trustees of Conneaut Lake
Park, Inc. (the ‘‘Debtor’’), Park Restora-
tion, LLC (the ‘‘Plaintiff’’) and certain tax
creditors of the Debtor (specifically Sum-
mit Township, Crawford County, the Tax
Claim Bureau of Crawford County and
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Conneaut School District (collectively, the
‘‘Taxing Authorities’’)) as to fire insurance
proceeds in the original amount of
$611,000.

This Court has subject-matter jurisdic-
tion over this matter pursuant to 28 U.S.C.
§ 1334(b), and this action is a core pro-
ceeding pursuant to 28 U.S.C.
§§ 157(b)(2)(A),(E), (K), (M) and (O).

Procedurally, the parties seek a final
determination of this matter by way of
dueling Motions for Summary Judgment.
The Court describes the motion practice as
‘‘dueling’’ because the Taxing Authorities
filed their own Motion for Summary Judg-
ment (which was met with opposition by
the Plaintiff).  In turn, the Plaintiff filed
its Motion for Summary Judgment which
received opposition from both the Debtor
and the Taxing Authorities.

Because the Plaintiffs claim to the insur-
ance proceeds rests, in part, upon a Con-
stitutional challenge to a state statute, the
matter was certified to the Attorney Gen-
eral of the Commonwealth of Pennsylvania
pursuant to 28 U.S.C. § 2403.  The Com-
monwealth, through its Attorney General,
subsequently filed various response briefs
in opposition to the Plaintiffs Motion for
Summary Judgment.

After briefing was completed and the
Court having conducted numerous hear-
ings, the dueling motions are now ripe for
determination.

For the reasons that are set forth below,
the Court shall enter an order that grants
partial summary judgment in favor of the

Plaintiff and grants partial summary judg-
ment in favor of the Taxing Authorities.
Towards that end, the Court finds that no
genuine issue of material fact exists and
that a judgment as a matter of law is
appropriate insofar as:  (a) the Taxing Au-
thorities are entitled to be paid $478,260.75
of the Insurance Proceeds (as defined in
footnote 1 below);  and (b) the Plaintiff is
entitled to the remaining Insurance Pro-
ceeds that are held in the registry main-
tained by the Clerk of the United States
Bankruptcy Court for the Western District
of Pennsylvania.1

I.

A fair reading of the pleadings and
briefs filed by all of the parties in this case
is that the parties concede that (a) the
material facts are not in dispute, and (b)
this case is ripe for determination accord-
ing to the standards by which federal
courts enter summary judgment.  For the
sake of completeness, however, this Court
has undertaken an independent review of
the record and agrees that this case is ripe
for summary judgment.

II.

The standard upon which federal courts
determine motions for summary judgment
is found at Fed.R.Civ.P. 56 (which is incor-
porated into bankruptcy proceedings by
operation of Fed.R.Bankr.P. 7056).  This
rule states, in pertinent part, as follows:
‘‘the court shall grant summary judgment
if the movant shows that there is no genu-
ine dispute as to any material fact and the

1. By Order dated April 21, 2015, the total
amount of $613,879.95 was transferred from
the Court of Common Pleas of Crawford
County into the registry maintained by the
Clerk of the United States Bankruptcy Court
for the Western District of Pennsylvania.  The
amount of insurance proceeds originally was
$611,000.  Presumably some sort of interest
accrued on the funds in the state system.

Parties, however, are not entitled to any inter-
est on funds maintained in the registry of the
Clerk of the United States Bankruptcy Court.
See Leider v. United States, 301 F.3d 1290
(Fed.Cir.2002).  As such, the term ‘‘Insurance
Proceeds’’ as used in this Memorandum Opin-
ion and any accompanying Order shall refer
to the amount of funds deposited into the
Clerk’s registry, which is $613,879.95.
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movant is entitled to judgment as a matter
of law.’’  See Fed.R.Civ.P. 56(a).

When considering a motion for summary
judgment, the court should ‘‘(i) resolve
conflicting evidence in favor of the non-
movant, (ii) not engage in credibility deter-
minations, and (iii) draw all reasonable
inferences in favor of the nonmovant.’’
Fuentes v. Perskie, 32 F.3d 759, 762 n. 1
(3d Cir.1994).

The moving party also has the initial
burden of pointing out evidence which the
moving party believes entitles it to judg-
ment as a matter of law, after which the
nonmoving party must ‘‘respond by point-
ing to sufficient cognizable evidence to cre-
ate material issues of fact concerning ev-
ery element as to which the nonmoving
party will bear the burden of proof at
trial.’’  Id. (citing Davis v. Portline Trans-
portes Maritime Internacional, 16 F.3d
532, 536 & n. 3 (3d Cir.1994)).

To prevail on a motion for summary
judgment, ‘‘the non-moving party must
present more than a mere scintilla of evi-
dence;  there must be evidence on which
the jury could reasonably find for the [non-
movant].’’  Jakimas v. Hoffmann–La–
Roche, Inc., 485 F.3d 770, 777 (3d
Cir.2007)(quotation marks omitted, and
quoting Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 252, 106 S.Ct. 2505, 91
L.Ed.2d 202 (1986)).

With these standards in mind, the Court
analyzes the dueling motions for summary
judgment and determines that relief is ap-
propriate given the state of the law and
the uncontested facts presented to the
Court.

III.
The facts of this case are not in genuine

dispute;  nor are the facts overly compli-
cated.

In a nutshell the Plaintiff managed and
operated what is commonly known as the
‘‘Beach Club,’’ which was situated on the
Debtor’s property at or near the shore of
Conneaut Lake. (See Response to Motion
for Summary Judgment at ¶ 10 filed at
Dkt. # 35).2

The Beach Club Management Agree-
ment dated November 24, 2008 has been
described by some of the parties as being
akin to a lease of the Beach Club, but
recently the parties have waffled as to this
characterization.  (Compare id. (denying
lease nature of transaction) with the Com-
plaint for Declaratory Judgment at ¶ 8 and
Amended Complaint for Declaratory Judg-
ment at ¶ 10 and filed at Dkt. # 1 (ac-
knowledging lease nature of transaction);
see also Debtor’s Answer and New Matter
at ¶¶ 8 and 9, and Crawford County Tax
Claim Bureau Answer and New Matter at
¶ 10 (suggesting that the Plaintiff leased
the Beach Club from the Debtor).

What is not in dispute is that at all times
relevant hereto (a) the Debtor was the fee
owner of both the subject real estate and
Beach Club on which it sits, and (b) the
Plaintiff had physical control (i.e., posses-
sion) of the Beach Club for the term de-
scribed in the Beach Club Management
Agreement.3  (Response to Motion for
Summary Judgment filed at Dkt. # 35;  see
also id. at Ex. A).

In connection with its control and use of
the Beach Club, the Plaintiff obtained a
policy of insurance from Erie Insurance
Exchange which included ‘‘Property Pro-

2. Unless expressly stating otherwise, all refer-
ences to ‘‘Dkt. # ’’ in this Memorandum
Opinion shall refer to the document number
as appearing on the Clerk’s docket report for
Adversary Proceeding No. 15–1010–JAD.

3. The Beach Club Management Agreement
had a term of occupancy of twenty (20) years.
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tection’’ covering ‘‘Buildings’’ in case of fire
damage in the amount of $611,000.  (See
Motion for Summary Judgment filed at
Dkt. # 30 at ¶ 12).  Although the Plaintiff
had the option of purchasing coverage for
‘‘Income Protection,’’ it declined to do so.
(See Renewal Certificate attached as Ex. C
(docketed as Ex. B) to the Reply Brief in
Support of Plaintiffs Motion for Summary
Judgment filed at Dkt. # 53)(reflecting no
‘‘Income Protection’’).

On August 1, 2013, the Beach Club was
completely destroyed by fire.  (See Motion
for Summary Judgment filed at Dkt. # 30
at ¶ 13).  As a result of the destruction,
the Plaintiff submitted a claim for the pro-
ceeds of the underlying insurance policy
with Erie Insurance Exchange.  (Id. at
¶ 14).  At that juncture, the Taxing Au-
thorities were owed outstanding taxes on
the real estate in the amount of
$478,260.75.  (Id. at 18–23).

Erie Insurance Exchange, in turn, indi-
cated that it was going to comply with 40
P.S. § 638 (the ‘‘State Statute’’).  It did so
because the Tax Collector of Summit
Township presented Erie Insurance Ex-
change with a certificate specifying that
the Beach Club property remained subject
to the outstanding tax obligations of the
Taxing Authorities in the amount of
$478,260.75.  (Id. at 115).

The State Statute provides that an in-
surance company presented with ‘‘a claim
of a named insured for fire damage to a
structure located within a municipality’’
may not pay such a claim in excess of
$7,500 without first receiving a ‘‘certifi-
cate’’ explaining whether ‘‘delinquent tax-
es, assessments, penalties or user charges
against the [insured] property’’ are owed

to the municipality.  See 40 P.S. § 638(a),
(b)(1)(i)-(ii).  After receiving a ‘‘certificate
and bill’’ indicating that the covered prop-
erty remains subject to a municipal tax
liability, the State Statute further provides
that an insurance company must ‘‘return
the bill to the [municipal] treasurer and
transfer to the treasurer an amount from
the insurance proceeds necessary to pay
the taxes, assessments, penalties, charges
and costs shown on the bill.’’  Id. at
§ 638(b)(2)(ii).4

Notwithstanding the express terms of
the State Statute, the Plaintiff disputed
(and continues to dispute) payment of any
of the Insurance Proceeds to the Taxing
Authorities, and commenced an action
against them, the Debtor and Erie Insur-
ance Exchange on September 10, 2013 in
the Court of Common Pleas of Crawford
County, Pennsylvania.

In the action, the Plaintiff sought a dec-
laration that the delinquent taxes owed by
the Debtor did not entitle the relevant
Taxing Authorities to any of the Insurance
Proceeds otherwise payable to the Plaintiff
under the applicable policy.  Erie Insur-
ance Exchange then filed an interpleader
action in the Court of Common Pleas, and
the funds were deposited with the state
trial court.

After the commencement of the Debtor’s
bankruptcy case on December 4, 2014, the
declaratory judgment action was removed
to this Court by way of a Notice of Remov-
al that was filed on February 3, 2015.
(Dkt.# 1).  Erie Insurance Exchange was
then stricken from the caption of this case
because it had previously interpleaded the
funds with the Court of Common Pleas
and was previously dismissed as a party to

4. The State Statute applies ‘‘only to munici-
palities that have adopted an ordinance au-
thorizing the procedure set forth’’ therein,
and ‘‘only to fire losses [occurring] after the
effective date of the ordinance.’’  See 40 P.S.

§ 638(h).  The Board of Supervisors of Sum-
mit Township, Pennsylvania adopted such an
ordinance on November 1, 1997.  (See Re-
sponse to Motion for Summary Judgment at
¶ 19 filed at Dkt. # 35).
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the lawsuit by way of an order of the state
court dated December 9, 2013 (which was
well prior to the commencement of the
Debtor’s bankruptcy case and the filing of
the Notice of Removal).  (Dkt.# 15).

IV.

The parties to this lawsuit do not dis-
pute that if the State Statute is to be
enforced as written, the Taxing Authorities
should be paid $478,260.75.  This, however,
is the limit of where the parties agree.

The Plaintiff disputes the application of
the State Statute as written.  The Plaintiff
contends that the State Statute applies
solely to those situations where the fee
owner of the property is the insured and
where the tax liabilities at issue are the
financial responsibility of the owner as
well.  Stated in other words, the Plaintiff
contends that the applicability of the State
Statute does not extend to situations
where the insured neither owns the prop-
erty nor where the tax obligation in the
first instance is the primary financial re-
sponsibility of some party other than the
named insured.  The Plaintiff contends
that to construe the State Statute other-
wise would result in a ‘‘gratuitous confisca-
tion’’ of the Insurance Proceeds in viola-
tion of the Takings Clause found in both
the Fifth Amendment of the United States
Constitution and in Article I, Section 10 of
the Pennsylvania Constitution.

The Debtor and the Taxing Authorities
contend that the State Statute applies to
the undisputed facts of this case (i.e., that
the Insurance Proceeds are first payable
to the Taxing Authorities) and that the
application of the State Statute according
to its plain and ordinary meaning does not
run afoul of the Takings Clause(s) found in
the U.S. and Pennsylvania Constitutions.
The Commonwealth of Pennsylvania joins
in this contention as well.

In addition, the Debtor further claims
that the Plaintiff is entitled to none of the
Insurance Proceeds after payment to the
Taxing Authorities (despite the fact that
the Plaintiff bought and paid for the insur-
ance).  In this regard, the Debtor con-
tends that the beneficiary of the policy is
the Debtor (and not the Plaintiff) because
the Plaintiff elected to insure the interests
of the Debtor as ‘‘Owner’’ of the Beach
Club in question.  Thus, the Debtor re-
quests payment of any remaining Insur-
ance Proceeds above and beyond the
$478,260.75 due the Taxing Authorities.

Each of the arguments of the parties are
addressed below and in the following or-
der:  (a) Whether the Debtor should be
paid any proceeds as an insured under the
policy in question;  (b) Whether the State
Statute in question provides for the pay-
ment of the Debtor’s tax obligations to the
Taxing Authorities;  and (c) Whether the
application of the State Statute to the facts
and circumstances of this case is contrary
to the Takings Clauses found in the U.S.
and Pennsylvania Constitutions.

(a). Absent Application of the State
Statute, the Insurance Proceeds
Would be Payable to Park Restora-
tion, LLC as it is the Insured Under
the Policy

If the plain language of the insurance
policy provides that the Insurance Pro-
ceeds are payable to the Debtor, the out-
come of this declaratory judgment action is
simple—that is the Insurance Proceeds
would be the Debtor’s subject to the claim
of the Taxing Authorities.  If this were the
outcome, the parties also agree that no
Constitutional question would be posed by
this contested matter.

To short circuit this case, this is exactly
what the Debtor has asserted.  In sum-
mary, the Debtor argues that the Plaintiff
elected to insure the Debtor’s interest as
the fee owner of the Beach Club.  The
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Debtor further argues that because the
Plaintiff elected to insure the Debtor’s
ownership interest, the Insurance Pro-
ceeds are payable to or for the benefit of
the Debtor.  In support of this contention,
the Debtor cites not the insurance policy
itself.  Rather, the Debtor cites the Re-
newal Certificate issued by Erie Insurance
Exchange.  (See Renewal Certificate at-
tached as Ex. C (docketed as Ex. B) to the
Reply Brief in Support of Plaintiff’s Mo-
tion for Summary Judgment filed at Dkt.
# 53).  The Debtor’s argument in this re-
gard is not persuasive.

[1] To avoid confusion, the Court first
observes that it is possible for the Plaintiff
to obtain an insurable interest even though
it was not the fee owner of the Beach
Club.  The Court reaches this conclusion
because Pennsylvania law provides that ‘‘a
person need not have any property inter-
est in the subject matter insured and that
a person [has] an insurable interest in
property ‘if he holds such relation to the
property that its destruction by the peril
insured against involves pecuniary loss to
him.’ ’’  A.K. Nahas Shopping Ctr., Inc. v.
Reitmeyer (In re Nahas), 161 B.R. 927,
931 (Bankr.W.D.Pa.1993)(citing Common-
wealth v. Rodebaugh, 102 Pa.Cmwlth. 592,
519 A.2d 555, 563 (1986)). Pennsylvania
courts have also held that it ‘‘is an elemen-
tary principal of insurance law that an
insurable interest exists in any party who
would be exposed to financial loss by the
destruction of certain property.’’  Kellner
v. Aetna Casualty and Surety Co., 605
F.Supp. 331, 333 (M.D.Pa.1984).

Clearly under these standards, the
Plaintiff has an insurable interest.  Sup-
port for this conclusion can be found in

both the Beach Club Management Agree-
ment and the applicable insurance policy.

As to the Beach Club Management
Agreement, the Plaintiff had a significant
interest in the Beach Club. Specifically,
the Beach Club Management Agreement
granted to the Plaintiff operational control
(which is a euphemism for possession) 5 of
the Beach Club premises and business for
a twenty year period, commencing on or
about November 24, 2008.  Recognizing
the financial importance of this asset, and
even though the Plaintiff’s interest does
not rise to the level of fee ownership, the
Plaintiff sought to protect its investment
and its rights under the Beach Club Man-
agement Agreement by purchasing and
paying for a casualty insurance policy is-
sued by Erie Insurance Exchange.

That policy-called an Ultraflex Package
Policy-states that ‘‘[i]n return for [Plain-
tiffs] timely premium payment, [Plaintiffs]
compliance with all of the provisions of this
policy, and [Plaintiffs] signing of a ‘Sub-
scriber’s Agreement’ TTT we [i.e., Erie In-
surance Exchange] agree to provide the
coverages you have purchased.’’ (See Ex-
hibit A, p. 2, attached to the Declaration of
Francis Murrman, Esq. at Dkt. # 52)(em-
phasis added).

The policy further reflects that payment
of proceeds under it will be made to ‘‘you,’’
which is defined in the policy to be the
named insured under the policy.  (Id. at
pp. 13, 37, 74, and 100).  Of course, the
named insured is the Plaintiff.

It is true that the policy also provides
that ‘‘We [i.e., Erie Insurance Exchange]
will pay you unless some other person is
named in the policy or is legally entitled to
receive payment.’’  (Id. at p. 37).  The
Debtor, however, has not pointed to any

5. The Debtor even acknowledges such in its
brief where it admits that ‘‘Plaintiff was in
possession, using, and occupying the Beach
Club at the time of the August 1, 2013 fire.’’

(See Debtor’s Brief in Opposition to Motion
for Summary Judgment at p. 7 and filed at
Dkt. # 42).
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provision in the policy where it is a named
insured;  nor has the Debtor cited any
compelling legal authority upon which bas-
es its claim of entitlement to the Insurance
Proceeds.  Rather, the Debtor rests its
case upon the Renewal Certificate issued
by Erie Insurance Exchange as opposed to
the policy document itself.6

The Debtor’s reliance on the Renewal
Certificate can be summarized by the fol-
lowing syllogism:  One, the insured proper-
ty was the ‘‘Building;’’ two, the insured
interest covered by the policy is that of
‘‘Owner;’’ three, because the Plaintiff was
not the ‘‘Owner’’ of the ‘‘Building,’’ the
Plaintiff is not entitled to any of the Insur-
ance Proceeds;  and four, because the
Debtor is the ‘‘Owner’’ of the ‘‘Building,’’
the Debtor must be recognized as the true
insured under the policy even though the
policy was bought and paid for by the
Plaintiff.

At the surface, the syllogism propound-
ed by the Debtor does seem logical.  How-
ever, once one digs under the surface and
examines the circumstances closely, the
syllogism fails.  In fact, examination of the
Renewal Certificate itself results in the
Court finding flaws in the Debtor’s argu-
ment.

The Renewal Certificate that is being
relied upon by the Debtor to make a claim
to the insurance proceeds is a renewal
certificate issued by Erie for the policy
period in which the fire occurred.  The
Renewal Certificate covering a policy peri-
od of May 21, 2013 to May 21, 2014 states
unequivocally that the Plaintiff, Park Res-
toration LLC, is the sole named insured.
(See Doc. # 42, Exhibit 1).

The Renewal Certificate also states that
it is ‘‘subject to all applicable terms of the

policy and attached forms and endorse-
ments,’’ and that ‘‘[t]he insurance applies
to those premises described as per the
attached supplement declarations.’’  (Id. at
p. 2).  The ‘‘attached supplemental decla-
rations’’ further state that the location of
the premises as ‘‘12324 Lake Street,’’ that
the occupancy/operations is the ‘‘Beach
Club Restaurant,’’ and that the ‘‘Owner’’
under the Renewal Certificate is the ‘‘In-
terest of Named Insured in Such Premis-
es.’’  (Id. at p. 3).  Obviously, the ‘‘Named
Insured’’ is the Plaintiff, as reflected on
the very first page of the Renewal Certifi-
cate.  (Id. at p. 2).

Given these plain terms of the Renewal
Certificate, it is quite clear that Erie In-
surance Exchange and the Plaintiff intend-
ed that the Plaintiff be the named insured
under the applicable policy renewal and
not the Debtor.

Notwithstanding this fact, the Debtor is
now attempting to have itself treated as an
insured by contending that the use of the
word ‘‘Owner’’ on the Renewal Certificate
catapults it into insured status.  However,
the use of the word ‘‘Owner’’ in the Re-
newal Certificate does not change the fact
that the Plaintiff is the sole named in-
sured, and does not confer an interest to
the Debtor under the policy in question.

The use of the word ‘‘Owner’’ appears to
connote that the Plaintiff has some sort of
property interest in the premises—which
is true.  The Plaintiff had a possessory
interest for a term of twenty (20) years
under the Beach Club Management agree-
ment which is akin to either a leasehold
interest in the property or a license with
respect to the same.  The Plaintiff even
admits in its Complaint for Declaratory
Relief that ‘‘the ‘Beach Club Management

6. A copy of the Renewal Certificate is at-
tached to this Memorandum Opinion at Ap-

pendix A.
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Agreement’ is essentially a lease of the
premises.’’  (See Complaint for Declarato-
ry Relief at ¶ 8 and Amended Complaint
for Declaratory Relief at 10 and filed at
Dkt. # 1).  Additionally, the answers and
new matter filed by the Debtor and certain
of the Taxing Authorities also appear to
concede that the Plaintiff held some sort of
leasehold interest in the Beach Club prem-
ises.  (See e.g., Debtor’s Answer and New
Matter at ¶¶ 8 and 9, and Crawford Coun-
ty Tax Claim Bureau Answer and New
Matter at ¶ 10).

The fact of the matter is that the Re-
newal Certificate expressly states that the
renewal was subject to all applicable terms
of the policy and attached forms and en-
dorsements.  Couch on Insurance states:

In the absence of a clear provision in the
policy defining the nature of the renew-
al, some courts regard the renewed or
renewal contract as though it were
merely a continuation or extension of
the original contract.  By this view, the
renewal of a policy continues it in force
without interruption, and the renewal
certificate is simply a contract to contin-
ue in force a preexisting policy of insur-
ance. Where the policy of insurance is in
a sense ‘automatically’ renewed when
the insured pays an additional premium,
the parties are deemed bound by the
original contract of insurance.

2 Couch on Ins. (3d Ed.) § 29:35 (citations
omitted).

In the instant case, the insurance policy
references a renewal certificate as an indi-
cation that the policy is being renewed for
another policy period.  Because the Re-
newal Certificate was simply a contract to
continue in force the preexisting insurance
policy, the Court finds that the inclusion of
the word ‘‘Owner’’ in the Renewal Certifi-
cate did not change the fact that the Plain-
tiff was the sole named insured.  This
conclusion is appropriate because, as set

forth above, the policy expressly provides
coverage for the benefit of ‘‘you,’’ provides
that payment of proceeds will be made to
‘‘you,’’ and it is not in dispute that the
term ‘‘you’’ in the policy itself means that
payments shall be made to the Plaintiff.

Case law provides additional support for
this conclusion.  In Summit Bank & Trust
v. Am. Modern Home Ins. Co., 12–cv–
02395, 2013 WL 1294273 (D.Colo. Mar. 27,
2013), the defendant insurance company
moved to dismiss the bad faith complaint
on the grounds that plaintiff had no insur-
able interest since the plaintiff was not a
named insured on the underlying policy.

The plaintiff in Summit Bank asserted
entitlement to recovery as an additional
insured because a certificate of insurance
had listed the insured as the ‘‘Insured/Bor-
rower.’’  The court, noting that the certifi-
cate of insurance stated that it was being
issued ‘‘pursuant to the master policy is-
sued to [the] mortgagee,’’ found that such
language showed it was not intended to
change the underlying policy, and explicit-
ly stated that ‘‘[w]hen a certificate ex-
pressly states it was issued subject to a
policy, the language of the underlying poli-
cy controls.’’  Id. at *2 (citing Taylor v.
Kinsella, 742 F.2d 709, 711 (2d Cir.1984)).
Thus, ‘‘simply labeling a hitherto unnamed
party as an Insured/Borrower’ is not a
legally sufficient expression of intent to
modify the underlying policy.’’  Id. See
also Quincy Mut. Fire Ins. Co. v. Imperi-
um Ins. Co., C.A. No. 14–612, 2015 WL
1759146, *6–7 (E.D.Pa. Apr. 17, 2015), ap-
peal docketed, No. 15–2104 (3d Cir. May 5,
2015) (relying in part upon Summit and
Taylor, the court found that the insurance
certificate did not bind the insurer where
the certificate contained the standard lan-
guage regarding issuance for information
purposes only and listed a party as an
additional insured that was not on the
underlying policy).
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Further, in Mountain Fuel Supply Co.
v. Reliance Ins. Co., 933 F.2d 882 (10th
Cir.1991), the Tenth Circuit noted that
‘‘[a]bsent a plain manifestation of intent to
incorporate a certificate or endorsement
into an insurance policy, the policy will
remain in force as originally written.’’  933
F.2d at 889 (citing Taylor, 742 F.2d at
711–12)(observing the ‘‘majority view’’ that
where a certificate of insurance states that
it does not intend to alter policy coverage
it will not cause a change in the policy).

This Court’s conclusion that the Debtor
is not an insured under the policy is fur-
ther corroborated by the Petition for In-
terpleader filed in the Court of Common
Pleas by Erie Insurance Exchange (the
‘‘Petition for Interpleader’’).  That Petition
for Interpleader references only the Plain-
tiff as the insured party under the Insur-
ance Policy, and does not refer to the
Debtor as an additional named insured.
(Doc. # 1, Exhibit 11, ¶ 3).  In fact, the
Petition for Interpleader contains no men-
tion of the Debtor as having any rights of
the insured;  nor does the Petition refer to
any other particular party as the ‘‘Owner.’’
(See id.).

[2] Based on the intent of the Plaintiff
to be the only named insured, the language
of the policy itself, and the language of the
Petition for Interpleader, the Court finds
that the Debtor is not an insured under
the insurance policy and has not otherwise
set forth a successful claim to the Insur-
ance Proceeds.  Thus, absent the applica-
tion of 40 P.S. § 638, the extent of the
Plaintiffs interest in the insurance pro-
ceeds extends to the full amount of the
proceeds.

Of course, the application of 40 P.S.
§ 638 is subject to dispute.  If the State
Statute applies, Summit Township would
be entitled to payment as a statutory and
contractual matter because the policy in
question states that ‘‘We [i.e., Erie Insur-

ance Exchange] will pay you unless some
other person is named in the policy or is
legally entitled to receive payment.’’  (See
Exhibit A, p. 37, attached to the Declara-
tion of Francis Murrman, Esq. at Dkt.
# 52).

(b). The Taxing Authorities Are Enti-
tled Under the State Statute to be
Paid From the Insurance Proceeds

[3] The Plaintiff argues that 40 P.S.
§ 638 should be interpreted to apply only
where the ‘‘named insured’’ is also the
actual fee owner of the property insured
against fire damage.  The Plaintiff also
seems to argue that the State Statute does
not apply when the named insured is not
the delinquent taxpayer in the first in-
stance.  The plain language of the statute,
however, is at odds with the Plaintiff’s
construction of 40 P.S. § 638.

The Court reaches this conclusion be-
cause the statute unequivocally states:

(a) No insurance company, association
or exchange doing business in this Com-
monwealth shall pay a claim of a named
insured for fire damage to a structure
located within a municipality where the
amount recoverable for the fire loss to
the structure under all policies exceeds
seven thousand five hundred dollars
($7,500) unless the insurance company,
association or exchange is furnished with
a certificate pursuant to subsection (b)
of this section and unless there is com-
pliance with the procedures set forth in
subsections (c) and (d) of this section.

See 40 P.S. § 638(a)(emphasis added).

Subsection (b) (1)(ii) of the State Stat-
ute further defines a certificate as a ‘‘cer-
tificate and bill showing the amount of
delinquent taxes, assessments, penalties
and user charges against the property as
of the date specified in the request that
have not been paid as of the date of the
certificate TTT,’’ while subsection (b)(2)(ii)
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of the State Statute provides that upon
receipt of such a certificate and bill, ‘‘the
insurance company, association or ex-
change shall return the bill to the treasur-
er and transfer to the treasurer an amount
from the insurance proceeds necessary to
pay the taxes, assessments, penalties,
charges and costs as shown on the bill.’’
40 P.S. § 638(b)(emphasis added).  The
language of § 638(b)(2)(ii) also specifically
requires payment of the delinquent taxes
‘‘from the insurance proceeds.’’

The end result of all of these provisions
of § 638 is that the statutory language
clearly prohibits an ‘‘insurance company,
association or exchange doing business in
this Commonwealth’’ from paying ‘‘a claim
of a named insured for fire damage to a
structure located within a municipality’’ in
the absence of a ‘‘certificate.’’  The statute
also does not further qualify its terms by
requiring that the named insured be the
‘‘owner’’ of the structure destroyed by the
fire.  Nor does the statute limit the impo-
sition of the tax claim against insurance
proceeds payable to the entity primarily
liable for the tax debt in question.  Rather,
the tax claim itself is levied ‘‘against [the
insured] property’’ in question.  As such,
in the case sub judice, the claim of the
Taxing Authorities is also in rem in nature
and runs with the real property.  In a
practical sense by operation of the State
Statute, the claim then attaches to any fire
insurance proceeds payable to any named
insured as opposed to being limited solely
to the beneficial insured interests (if any)
of the primarily liable taxpayer.

[4] Thus, the plain language of the
State Statute does not lend itself to the
construction argued by the Plaintiff.  With
the language being clear and unambigu-
ous, the Court must ‘‘adhere to the plain
meaning of the [applicable] language.’’

City of Philadelphia v. F.A. Realty Inves-
tors Corp., 95 A.3d 377, 383 (Pa.
Commw.Ct.2014).

This Court’s conclusion is further sup-
ported by the fact that the State Statute is
to be ‘‘liberally construed to accomplish its
purpose to deter the commission of arson
and related crimes, to discourage the aban-
donment of property[,] and to prevent ur-
ban blight and deterioration.’’  40 P.S.
§ 638(k).  In this regard, the purpose of
the statute is analogous to the purpose of
similar statutes adopted in other states.
That is, to deter the ‘‘prevalent practice of
burning the buildings and pocketing the
insurance proceeds, leaving the taxing dis-
trict with unpaid taxes and only a value-
depleted property upon which to fore-
close.’’  LMWT Realty Corp. v. Davis
Agency, Inc., 85 N.Y.2d 462, 626 N.Y.S.2d
39,649 N.E.2d 1183, 1187 (1995).7

For all of these reasons, the Court con-
cludes that the Taxing Authorities are,
under the State Statute, entitled to be paid
$478,260.75 from the Insurance Proceeds.

(c). Payment of $478,260.75 of the In-
surance Proceeds to the Taxing Au-
thorities Does Not Violate the Tak-
ings Clauses Set Forth in Both the
U.S. Constitution and the Pennsyl-
vania Constitution

[5, 6] There is a strong presumption
that statutes duly and appropriately enact-
ed by the legislature and signed into law
by the executive branch are constitutional-
ly sound.  A statute is not to be declared
unconstitutional unless it clearly and plain-
ly violates the Constitution and all doubts
are to be resolved in favor of finding that
the legislative enactment passes constitu-
tional muster.  Pension Benefit Guar.
Corp. v. R.A. Gray & Co., 467 U.S. 717,

7. The cause of the fire at the Beach Club is
unknown.  The Court is not aware of any

person having been charged with the crime of
arson.
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729, 104 S.Ct. 2709, 81 L.Ed.2d 601 (1984);
Mistretta v. United States, 488 U.S. 361,
384, 109 S.Ct. 647, 102 L.Ed.2d 714 (1989);
Heller v. Doe, 509 U.S. 312, 320–21, 113
S.Ct. 2637, 125 L.Ed.2d 257 (1993);  Mabey
Bridge & Shore, Inc. v. Schoch, 666 F.3d
862, 876 (3d Cir.2012);  Commonwealth v.
MacPherson, 561 Pa. 571, 752 A.2d 384,
388 (2000); Pennsylvanians Against Gam-
bling Expansion Fund, Inc. v. Common-
wealth, 583 Pa. 275, 877 A.2d 383, 393
(2005);  Commonwealth v. Craven, 572 Pa.
431, 817 A.2d 451, 454 (2003).

The Plaintiff argues that allowing the
Taxing Authorities to be paid their unpaid
taxes from the Insurance Proceeds results
in a ‘‘gratuitous confiscation’’ of the Plain-
tiffs property without just compensation in
violation of the Takings Clause(s) found in
both the U.S. Constitution and the Penn-
sylvania Constitution.  This Court dis-
agrees.

The Takings Clause of the Fifth Amend-
ment of the U.S. Constitution provides
that ‘‘private property’’ shall not ‘‘be taken
for public use without just compensation.’’
U.S. CONST. amend. V.  The specific limita-
tions found in the Takings Clause apply to
the States by virtue of their incorporation
within the Due Process Clause.  Palazzolo
v. Rhode Island, 533 U.S. 606, 617, 121
S.Ct. 2448, 150 L.Ed.2d 592 (2001).  The
Due Process Clause of the Fourteenth
Amendment, in turn, prohibits a State
from ‘‘depriv[ing] any person of life, liber-
ty, or property, without due process of
law.’’  U.S. CONST. amend. XIV, § 1.

The Pennsylvania Constitution also has
its own version of the Takings Clause
found at Article I, § 10.  This provision of
the Pennsylvania Constitution provides
that ‘‘private property [shall not] be taken
or applied to public use, without authority
of law and without just compensation be-
ing first made or secured.’’  PA. CONST.

art. I, § 10.  The Pennsylvania Supreme

Court ‘‘has continually turned to federal
precedent for guidance’’ in determining
whether state action implicating ‘‘private
property’’ violates the Takings Clause of
the Pennsylvania Constitution.  United
Artists’ Theater Circuit, Inc. v. City of
Philadelphia, 535 Pa. 370, 635 A.2d 612,
616 (1993).  As a result, the standards
governing claims arising under the Tak-
ings Clause of the Fifth Amendment ordi-
narily control similar claims made under
the Takings Clause found at Article I,
Section 10 of the Pennsylvania Constitu-
tion.  Corman v. Nat’l Collegiate Athletic
Ass’n, 74 A.3d 1149, 1167 (Pa.
Commw.Ct.2013).

[7] The existence of a constitutionally
protected property interest is a prelimi-
nary requirement for any ‘‘takings’’ chal-
lenge.  As the United States District
Court for New Jersey observed, to ‘‘suc-
ceed on a takings claim, a plaintiff must
TTT demonstrate that the state’s action
affected [the plaintiffs] legally cognizable
properly interest.’’  Am. Express Travel
Related Servs. Co. v. Sidamon–Eristoff,
755 F.Supp.2d 556, 577 (D.N.J.2010) (citing
Prometheus Radio Project v. F.C.C., 373
F.3d 372, 428 (3d Cir.2004)).

Moreover, there is:
[8, 9] TTTno set formula for deter-

mining when governmental action con-
stitutes a takingTTTTTo the contrary,
courts must engage in a factual inquiry
to determine whether a taking has been
effected.  In ascertaining whether a
taking has affected a properly interest,
relevant considerations include the eco-
nomic impact of the regulation on the
claimant and TTT the extent to which
the regulation has interfered with dis-
tinct investment-backed expecta-
tionsTTTT  The nature of the action is
another relevant consideration.  While a
physical invasion of land [is] more likely
to constitute a taking, TTT a public pro-
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gram adjusting the benefits and bur-
dens of economic life to promote the
common good TTT ordinarily will not be
compensable.

Am. Express Travel Related Servs., 755
F.Supp.2d at 577 (citations and quotations
omitted)(citing State of New Jersey v. U.S.,
91 F.3d 463, 468 (3d Cir.1996), which quot-
ed Penn Cent. Transp. Co. v. City of New
York, 438 U.S. 104, 123, 98 S.Ct. 2646, 57
L.Ed.2d 631 (1978)).8

[10] With these standards in mind, a
fundamental question presented by the liti-
gation before the Court is whether a ‘‘tak-
ing’’ exists as a result of the payment of
Insurance Proceeds over to the Taxing
Authorities?  The Court answers ‘‘no’’ to
this question because no state action has
affected Plaintiffs legally recognized prop-
erty interests in a negative fashion under
the facts of this case.

The Court reaches this conclusion be-
cause the distribution of the Insurance
Proceeds first to the Taxing Authorities is
something that the Plaintiff voluntarily
agreed to accept in its insurance policy at
its inception.  Having agreed to such a
distribution waterfall as to insurance pro-
ceeds, the Plaintiff can hardly claim to
have had any ‘‘property’’ that was ‘‘taken’’
or ‘‘confiscated’’ by government action.

The Court’s conclusion is particularly
acute because the Plaintiff conveniently ig-
nores the fact that the State Statute, as
well as the implementing local ordinance,
were well into existence long before the

Plaintiff obtained its insurance policy from
Erie Insurance Exchange.

The Plaintiff also conveniently ignores
the fact that the policy in question states
unambiguously that ‘‘[t]his policy conforms
to the laws of the state in which your
principal office is located.’’  (See Exhibit A
at p. 3, attached to the Affidavit of Francis
Murrman, Esq. at Dkt. # 52).  This provi-
sion is consistent with applicable law which
provides that pre-existing statutory provi-
sions pertaining to the subject matter of a
contract are deemed to be incorporated
within the terms agreed to by the con-
tracting parties.  Clairton City School
District v. Mary, 116 Pa.Cmwlth. 376, 541
A.2d 849, 851 (1988).  This means that the
insurance policy sub judice incorporates
the State Statute.  Coolspring Stone Sup-
ply, Inc. v. American States Life Ins. Co.,
10 F.3d 144, 147–148 (3d Cir.1993);  see
also First Nat’l Bank v. Flanagan, 515 Pa.
263, 528 A.2d 134, 137–38 (1987).

The policy also states plainly and un-
equivocally that ‘‘We [i.e., Erie Insurance
Exchange] will adjust all losses’ with you
[i.e., the Plaintiff].  We will pay you unless
some other person TTT is legally entitled to
receive payment.’’  (See Exhibit A at p. 37,
attached to the Affidavit of Francis Murr-
man, Esq. at Dkt. # 52).  Of course, the
Taxing Authorities were always legally en-
titled to receive payment, and the parties
have conceded that the tax obligations to
the Taxing Authorities date back to 1999
or earlier—which is long before the policy
was issued by Erie Insurance Exchange.

8. Decisions involving ‘‘regulatory’’ takings
may not necessarily be regarded as control-
ling precedent in cases involving ‘‘per se’’
takings.  See Tahoe–Sierra Pres. Council, Inc.
v. Tahoe Reg’l Planning Agency, 535 U.S. 302,
321–325, 122 S.Ct. 1465, 152 L.Ed.2d 517
(2002).  Regardless, whether the Plaintiff has
a vested right in property, and whether that
property was effectively taken is an issue in
the case sub judice, as well in the cases where

either a ‘‘per se’’ taking is alleged or where a
‘‘regulatory’’ taking is contended.  Thus, the
distinction between a ‘‘per se’’ taking and a
‘‘regulatory’’ taking is of no moment as to the
case at bar because the dispositive point made
in this Memorandum Opinion is that the
Plaintiff did not have a vested interest in the
$478,260.75 of Insurance Proceeds claimed
by the Taxing Authorities.
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(See Plaintiffs Motion for Summary Judg-
ment at ¶ 27 and filed at Dkt. # 36).

These circumstances all indicate that at
the time the Plaintiff purchased the policy
in question, its rights to insurance pro-
ceeds were always subject to the claim of
the Taxing Authorities.  That fact never
changed from the outset of the Plaintiff’s
economic relationship under the policy un-
til the present.  The Plaintiffs failure to
establish any greater entitlement to the
proceeds under its policy (and Pennsylva-
nia law) is fatal to its assertion that pay-
ment of Insurance Proceeds to the Taxing
Authorities would violate the Takings
Clause(s) of the U.S. Constitution and the
Pennsylvania Constitution.9  Pennsylvania
Coal Co. v. Mahon, 260 U.S. 393, 413, 43
S.Ct. 158, 67 L.Ed. 322 (1922)(the Takings
Clause operates to prevent the uncompen-
sated destruction of ‘‘previously existing
rights of property and contract.’’).

Stated in other words, and as articulated
by the Commonwealth in its brief, ‘‘Given
the relevant provisions of § 638 were in-
corporated within the terms of the insur-
ance contract, [the Plaintiff] never ac-
quired a vested right to the $478,260.75
owed to the taxing authorities at the time
of the fire.’’  (Supplemental Response of
the Attorney General of Pennsylvania at p.
14 and filed at Dkt. # 67).  This fact is
distinguishable from United States v.

Rodgers, 461 U.S. 677, 103 S.Ct. 2132, 76
L.Ed.2d 236 (1983), which is the case
where the term ‘‘gratuitous confiscation’’ is
mentioned.

United States v. Rodgers did not result
in the invalidation of a statute.  Rather, it
involved a challenge to an IRS lien against
entireties property for taxes due solely
from the husband (and not the wife).  The
wife objected to a sale to satisfy the lien,
claiming she had a vested interest in the
property under applicable local homestead
law.  The Supreme Court authorized the
sale to go forward, but recognized that the
wife (who was not subject to any claim of
the IRS) did have a vested interest in the
whole of the encumbered property by vir-
tue of state homestead law and would be
entitled to compensation for her loss.  The
case at bar, however, as it relates to the
Insurance Proceeds stands in stark con-
trast to Rodgers because the Plaintiffs in-
terests in the $478,260.75 of the Insurance
Proceeds never became vested in a consti-
tutional Takings sense.  The Court reach-
es this conclusion because, as set forth
above, the Plaintiffs right to Insurance
Proceeds was at all times relevant hereto
subject to the claim of the Taxing Authori-
ties.10  Absent any vested and matured
right to the $478,260.75, no gratuitous con-
fiscation has occurred.

9. To the extent the Plaintiff is making a simi-
lar challenge on ‘‘substantive due process
grounds,’’ the Court does not find the Plain-
tiff’s arguments to be convincing.  The Due
Process Clause prohibits a governmental enti-
ty from destroying a party’s rights under a
preexisting contract.  Kuehner v. Irving Trust
Co., 299 U.S. 445, 451–452, 57 S.Ct. 298, 81
L.Ed. 340 (1937).  The State Statute was in
existence long before the policy was issued,
and the policy itself incorporates the State
Statute into its terms.  As such, the State
Statute is part of the contract from the outset.
For the same reason, and to the extent the
Plaintiffs papers could be construed to argue
otherwise, any Contracts Clause challenge by

the Plaintiff (under U.S. Const., Art. I, § 10)
fails as well.  Keystone Bituminous Coal As-
soc. v. DeBenedictis, 480 U.S. 470, 502–503,
107 S.Ct. 1232, 94 L.Ed.2d 472 (1987).

10. Cf. Kim v. Dome Entm’t Ctr., Inc. v. Kim
(In re Kim), 748 F.3d 647 (5th Cir.2014) (con-
stitutional argument limited to where proper-
ty was acquired prior to adoption of the stat-
ute) and Thaw v. Moser (In re Thaw), 769 F.3d
366 (5th Cir.2014)(absent certain circum-
stances, Takings Clause claim weakened
when plaintiff acquired property after the
statute was enacted).
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V.

In rendering its decision today, the
Court recognizes that the Plaintiff may be
of the belief that the outcome of these
proceedings is unfair—for, after all, the
Plaintiff paid the premiums for the policy
that resulted in the Insurance Proceeds.

The aura of unfairness is not as bright
as the Plaintiff strenuously argues.  This
is because the Plaintiff is receiving in this
lawsuit exactly what it bargained for under
the insurance policy.  That is, it is receiv-
ing proceeds payable after payment of out-
standing taxes.

Had the Plaintiff desired a result differ-
ent than what is to occur here, it certainly
had options.  One such option was that it
could have refused to enter into the Beach
Club Management Agreement until such
time the Debtor furnished to the Plaintiff
evidence that all taxes were paid.  Another
such option was that the Plaintiff could
have obtained business interruption insur-
ance coverage or ‘‘Income Protection’’
(which appears to be outside the scope of
40 P.S. § 638) as opposed to mere ‘‘Prop-
erty Protection’’ covering ‘‘Buildings.’’
The Plaintiff, however, did neither of these
things.

The claim of unjust enrichment is fur-
ther vitiated by the commitments of the
Plaintiff to the Debtor in the Beach Club
Management Agreement.  (See Plaintiff’s
Motion for Summary Judgment at Ex. B
(docketed as Ex. C) and filed at Dkt.
# 36).  Those commitments include the
fact that the Plaintiff was required to pay
all expenses associated with the operation
of the Beach Club and to ‘‘insur[e] that the
property is fully secured and maintained in
a commercially reasonable fashion.’’  (Id.
at ¶ 1).  The commitments also included
the fact that the Plaintiff was required to
indemnify the Debtor against any damages
to the Building resulting from Plaintiffs

possession, use and occupancy.  (Id. at
¶ 7).

Given these circumstances, the outcome
of this declaratory judgment action is not
unjust or inequitable as the Plaintiff may
suggest.  Nor is the outcome ‘‘so unrea-
sonable or onerous as to compel compensa-
tion.’’  Palazzolo, 533 U.S. at 627, 121
S.Ct. 2448.  Moreover, equity follows the
law and the outcome of this matter is
mandated by the application of the law to
the facts (for which there is no genuine
dispute.)

VI.

For the reasons that are set forth above,
the Court shall enter an order that grants
partial summary judgment in favor of the
Plaintiff and grants partial summary judg-
ment in favor of the Taxing Authorities.

Towards that end, the Court finds that
no genuine issue of material fact exists and
that a judgment as a matter of law is
appropriate insofar as:  (a) the Taxing Au-
thorities are entitled to be paid $478,260.75
of the Insurance Proceeds;  and (b) the
Plaintiff is entitled to the remaining Insur-
ance Proceeds that are held in the registry
maintained by the Clerk of the United
States Bankruptcy Court for the Western
District of Pennsylvania.

ORDER OF COURT

AND NOW, this 22nd day of December,
2015, for the reasons expressed in the
Memorandum Opinion issued contempora-
neously herewith, the Court hereby OR-
DERS, ADJUDGES and DECREES as
follows:

1) The Motion for Summary Judgment
filed by Defendants Summit Town-
ship, Crawford County, the Tax
Claim Bureau of Crawford County
and the Conneaut School District
(the ‘‘Taxing Authorities’’) is grant-
ed in part in that the Court deter-
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mines that the Taxing Authorities
are entitled to be paid the sum of
$478,260.75 of the Insurance Pro-
ceeds (as defined in in footnote 1 of
the Memorandum Opinion issued
this date) presently being held in
the registry of the United States
Bankruptcy Court for the Western
District of Pennsylvania.  Any fur-
ther relief requested in the Taxing
Authorities Motion for summary
judgment is denied.

2) The Motion for Summary Judgment
filed by Plaintiff Park Restoration,
LLC is granted in part in that the

Court determines that Park Resto-
ration, LLC is entitled to be paid
the remaining Insurance Proceeds
presently being held in the registry
of the United States Bankruptcy
Court for the Western District of
Pennsylvania after payment to the
Taxing Authorities of $478,260.75 as
ordered above.  Any further relief
requested in the Motion for Sum-
mary Judgment filed by Plaintiff
Park Restoration, LLC is denied.

APPENDIX ‘‘A’’
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MEMORANDUM OPINION Background

Jeffery A. Deller, Chief U.S. Bankruptcy Judge

Background

*1  This is a declaratory judgment action involving
a dispute regarding the relative rights of the Trustees
of Conneaut Lake Park, Inc. (the “Debtor”), Park
Restoration, LLC (the “Plaintiff” or “Park Restoration”)
and certain tax creditors of the Debtor (specifically
Summit Township, Crawford County, the Tax Claim
Bureau of Crawford County and Conneaut School
District (collectively, the “Taxing Authorities”)) with

respect to fire insurance proceeds (together with any
interest that has accrued on such sums, the “Insurance
Proceeds”) in the original amount of $611,000.

On December 22, 2015, this Court determined that
summary judgment was appropriate and that (a) the
Debtor is not an insured under the applicable insurance
policy, and is not entitled to be paid any of the Insurance
Proceeds, (b) the Taxing Authorities should be paid
$478,260.75 of the Insurance Proceeds, and (c) any
principal sums remaining of the Insurance Proceeds after
payment to the Taxing Authorities should be paid to the
named insured—Park Restoration.

The background and reasoning for the Court's decision
is set forth in the Court's Memorandum Opinion and
Order of December 22, 2015. Because the Court writes
this Memorandum Opinion primarily for the parties–
who are familiar with the facts and procedural posture
of this case–the Court hereby incorporates the findings
and conclusions it made in its December 22, 2015
Memorandum Opinion and Order as if fully stated herein.

After entry of summary judgment, the Taxing Authorities
filed a motion seeking payment of $478,260.75 of the
Insurance Proceeds (which were previously interpleaded
into the Court's registry). Unhappy that it was not
awarded all of the Insurance Proceeds, Park Restoration
filed an appeal to the United States District Court for the
Western District of Pennsylvania (the “District Court”).
Park Restoration also filed a Motion for Stay Pending
Appeal.

Park Restoration's Motion for Stay Pending Appeal was
met with opposition by the Taxing Authorities and by
the Debtor. As to the latter, the Debtor filed a cross
appeal. Also, by its response in opposition to the Motion
for Stay Pending Appeal the Debtor made two requests.
One, it asked that the Court deny Park Restoration's
request for a stay and have the Clerk of the Bankruptcy
Court be ordered to release $478,260.75 of the Insurance
Proceeds to the Taxing Authorities. Second, because the
Debtor challenged the Court's conclusion that the Debtor
had no entitlement to any of the Insurance Proceeds, the
Debtor requested that the Court stay its judgment as it
relates to the payment of any remaining proceeds to Park
Restoration.
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On February 9, 2016, the Court conducted a hearing
on Park Restoration's Motion for Stay Pending Appeal.
Thereafter, the parties were ordered to supplement the
record in the form of filing affidavits and additional briefs.
Thereafter the parties putatively filed such documents,
and this matter is now ripe for decision.

Standard for Analyzing a Request
for a Stay Pending Appeal

*2  The Court must consider four factors when ruling on
a motion for stay pending an appeal. Those factors are: (1)
whether the movant is likely to succeed on the merits of
the appeal; (2) whether the movant will suffer irreparable
injury if a stay is not granted; (3) whether a stay would
substantially harm other parties to the litigation; and (4)
whether a stay is in the public interest. See In re Revel AC,
Inc., 802 F.32d 558, 568 (3d Cir. 2015)(quoting Hilton v.
Braunskill, 481 U.S. 770, 776, 107 S.Ct. 2113, 95 L.Ed.2d
724 ((1987)).

The Court notes that, to determine whether a stay pending
appeal is warranted, the Court is to balance each of the
factors at issue and “consider the relative strength of the
four factors.” Id. (citing Brady v. Nat'l Football League,
640 F.3d 785, 789 (8th Cir. 2011)(quoting Fargo Women's
Health Org. v. Schafer, 18 F.3d 526, 538 (8th Cir. 1994)).

Of course, when considering the relative strength of the
four factors, the United States Supreme Court has held
that the “most critical” factors are the first two: (a)
whether the movant has demonstrated a strong showing
of the likelihood of success, and (b) whether the movant
will suffer irreparable harm. See Nken v. Holder, 556 U.S.
418, 434, 129 S.Ct. 1749, 173 L.Ed.2d 550 (2009). As to the
irreparable harm factor, it refers to the “harm that cannot
be prevented or fully rectified” by a successful appeal. In
re Revel AC, 802 F.3d at 568 (quoting Roland Mach. Co. v.
Dresser Indus., 749 F.2d 380, 386 (7th Cir. 1984)(Posner,
J.)).

Once a movant satisfies the first two factors, the
traditional stay inquiry then calls for balancing of the
remaining two factors—i.e., the “harm to the opposing
party and weighing the public interest.” Id. (quoting Nken,
556 U.S. at 435, 129 S.Ct. 1749)).

The Third Circuit Court of Appeals recently summarized
how the balancing test is to be applied:

We weigh the likely harm to the
movant (absent a stay) (factor two)
against the likely irreparable harm
to the stay opponent(s) if the stay is
granted (factor three). This is called
the balancing of harms or balancing
of equities. We also take into
account where the public interest
lies (factor four)—in effect, how
a stay decision has “consequences
beyond the immediate parties.”
Roland Mach., 749 F.2d at 388.

In re Revel AC, Inc., 802 F.3d at 569.

The Third Circuit also summed up the stay pending appeal
analysis as follows:

[A]ll four stay factors are
interconnected, and thus the
analysis should proceed as follows.
Did the applicant make a sufficient
showing that (a) it can win on
the merits (significantly better than
negligible but not greater than
50%) and (b) will suffer irreparable
harm absent a stay? If it has,
we balance the relative harms
considering all four factors using
a sliding scale approach. However,
if the movant does not make the
requisite showings on either of these
first two factors, the inquiry into
the balance of harms and the public
interest is unnecessary, and the stay
should be denied without further
analysis.... But depending on how
strong a case the stay movant has
on the merits, a stay is permissible
even if the balance of harms and
public interest weigh against holding
a ruling in abeyance pending appeal.

Id. at 571 (quoting In re Forty–Eight Insulations, 115 F.3d
1294, 1300–01 (7th Cir. 1997))(quotations and brackets
omitted).
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With all of these factors and standards in mind, the
Court considers the merits of the Motion for Stay Pending
Appeal.

Park Restoration's Likelihood of Success

*3  In the context of stays pending an appeal, caselaw is
all over the map in terms of the standard the Court is to
use to determine what constitutes a likelihood of success
on appeal.

For example, some courts focus on the strength of
the case the movant will present on appeal. See In
re Countrywide Home Loans, Inc., 387 B.R. 467, 471
(Bankr.W.D.Pa.2008)(citing In re Polaroid Corp., 2004
WL 253477 *1 (D.Del.2004)). As my colleague Judge
Thomas Agresti noted: “Taking this approach does put a
court in the somewhat awkward, though not impossible,
position of trying to objectively assess the likelihood that
its ruling will be upheld on appeal.” Id.

To avoid the difficulties imposed by this form of self-
assessment, other courts have focused “on whether the
movant seeks to raise issues on appeal that are substantial,
serious, and doubtful so as to make them fair ground for
litigation.” Id. (citing In re Lickman, 301 B.R. 739, 743
(Bankr.M.D.Fla.2003)).

In addition, a few other courts have adopted a “sliding
scale” measure under which a court will examine the
strength of the case on appeal, relative to the hardships to
be suffered if a stay is not granted. Id. at 472 (citing In re
Cujas, 376 B.R. 480, 486 (Bankr.E.D.Pa.2007)).

Most recently, the Third Circuit Court of Appeals
weighed in on this issue in In re Revel AC, Inc., supra.,
when it held:

Just how strong of a merits case
must a stay applicant show? The
formulations used to describe the
degree of likelihood of success that
must be shown vary widely. To give
but a sampling of the range that
exists, some require a showing that
the underlying appeal is more likely
to succeed than fail. Others call for a
substantial possibility, although less

than a likelihood, of success. For our
Court, a sufficient degree of success
for a strong showing exists if there is
a reasonable chance, or probability,
of winning. Thus, while it is not
enough that the chance of success on
the merits be better than negligible,
the likelihood of winning on appeal
need not be more likely than not ...

In re Revel AC, Inc., 802 F.3d at 568–69 (citations,
quotations and footnotes omitted).

Given the standard set forth in Revel AC, the question
before the Court is whether Park Restoration has a
reasonable chance, or probability of winning on appeal?
Of course, there is no exact science for any court in making
such a determination. Perhaps it turns on the complexity
of the case and the novelty of the issues presented by the
litigants. No matter what, the chance of success on appeal
must be materially more than negligible, but need not be
certain.

For purposes of deciding the Motion for Stay Pending
Appeal, this Court assumes for sake of argument that Park
Restoration has met its burden as to the first factor—the
likelihood of success. The Court does so because the case
on appeal is a case of first impression.

Specifically, during the course of deciding this matter,
neither the Court nor any of the parties could locate
any prior case where the statute at issue, 40 P.S. § 638,
was found to apply (or found to not apply) in instances
where the named insured is not the actual the owner of
the property which was insured against fire damage. In
addition, neither the Court nor the parties could locate
any case precisely on point which addresses the primary
question on appeal. That is, whether the application of the
state statute at issue constitutes an unlawful “gratuitous
confiscation” in contravention of the Takings Clauses
found in both the Pennsylvania Constitution and the
United States Constitution.

*4  To be clear, although this Court is concluding
that Park Restoration has established the first factor in
support of its Motion for Stay Pending Appeal, nothing
in this holding should be construed as holding that Park
Restoration's likelihood of success on appeal is “more
likely than not.” In fact, the opposite is true.
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The undisputed record is that at the time the Plaintiff
purchased the policy in question, its rights to insurance
proceeds were always subject to 40 P.S. § 638 and the claim
of the Taxing Authorities. That fact never changed from
the outset of the Plaintiffs economic relationship under the
policy until the present.

The Plaintiffs failure to establish any greater entitlement
to the proceeds under its policy (and Pennsylvania law) is
fatal to its assertion that payment of Insurance Proceeds
to the Taxing Authorities would violate the Takings
Clause(s) of the U.S. Constitution and the Pennsylvania
Constitution. This conclusion is appropriate because
the distribution of the Insurance Proceeds first to the
Taxing Authorities is something that Park Restoration
voluntarily agreed to accept by operation of its insurance
policy in the first instance. Having agreed to such a
distribution waterfall as a matter of law, Park Restoration
can hardly claim to have had any vested property interest
that was “taken” or “confiscated” by government action.
Kim v. Dome Ent. Ctr., Inc. (In re Kim), 748 F.3d 647,
657 (5th Cir. 2014)(only property interests predating the
enactment of the statutory provision in question enjoy
constitutional protection under the Takings Clause);
Thaw v. Moser (In re Thaw), 769 F.3d 366, 369–372
(5th Cir. 2014)(Takings claim weakened when plaintiff
acquired property after the statute was enacted).

Park Restoration's Claim of Irreparable Injury

In Revel AC, supra., the Third Circuit Court of Appeals
also provided guidance as to the quantum of irreparable
injury a stay proponent must demonstrate in support of
its motion. According to the Third Circuit:

On the second factor, the applicant
must demonstrate that irreparable
injury is likely not merely possible
in the absence of a stay. While a
reference to likelihood of success on
the merits has been interpreted by
courts to cover the generic range of
outcomes, for irreparable harm we
understand the Supreme Court's use
of likely to mean more apt to occur
than not.

In re Revel AC, Inc., 802 F.3d at 569 (citations, quotations
and brackets omitted).

Through the lens of this standard, the Court concludes
that Park Restoration has not established the existence of
irreparable injury to support a stay pending appeal.

Specifically, in its Motion for Stay Pending Appeal, Park
Restoration avers that if this Court's decision is reversed
“it would be impossible for [Park Restoration] to have
immediate access to the insurance proceeds.” See Motion
for Stay Pending Appeal at 17. The record, however, belies
such an assertion.

In the unlikely event Park Restoration is successful in
its appeal, the Taxing Authorities would be required
to return any Insurance Proceeds that were paid to
them. Notwithstanding Park Restoration's contention
otherwise, the record reflects that the Taxing Authorities
do maintain a fund balance sufficient within their
respective approved budgets to remit any sums which they
may be required to repay if Park Restoration is successful
on appeal. See Affidavit of Conneaut School District at
Dkt. No. 137; Affidavit of Crawford County at Dkt. No.
138; and Affidavit of Summit Township at Dkt. No. 141.

*5  The Court does recognize that Park Restoration
complains that any such repayment would allegedly be
subject to some sort of vote by the local governing bodies.
This complaint, however, rings hollow because such
municipalities have not objected to litigating these items
in this Court. As such, the Taxing Authorities cannot hide
behind any shield of sovereign immunity. See Clark v.
Barnard, 108 U.S. 436, 447 (1883) and Lapides v. Board
of Regents, 535 U.S. 613, 617–623 (2002). Parenthetically,
the Court would note that this consideration assumes
sovereign immunity could conceivably shield the Taxing
Authorities from disgorgement in the first instance
—which itself is a dubious proposition under the
circumstances. See N. Ins. Co. of New York v. Chatham
Cnty., 547 U.S. 189, 193–194 (2006)(“Municipalities,
unlike States, do not enjoy a constitutionally protected
immunity from suit.” “This is true even when ... such
entities exercise a slice of state power.”)(quoting Jinks
v. Richland Cnty., 538 U.S. 456, 466 (2003) and Lake
Country Estates, Inc. v. Tahoe Reg'l Planning Agency, 440
U.S. 391, 401 (1979)). It therefore appears that the Taxing
Authorities' obligation to disgorge funds is subject to any
further orders entered by this Court or the District Court.
To the extent any local law is contrary to orders of this
Court or the District Court, the local law would be of
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no moment by operation of the Supremacy Clause of the
United States Constitution.

Under these circumstances, the Court concludes that the
movant has not established the second factor necessary
for a stay pending appeal. This conclusion warrants the
entry of an order denying the Motion for Stay Pending
Appeal without the need for the Court to entertain any
further analysis. In re Revel AC, Inc., 802 F.3d at 568 (“if
the movant does not make the requisite showings on either
of these first two factors, the inquiry into the balance of
harms and the public interest is unnecessary, and the stay
should be denied without further analysis”).

Therefore, for the reasons set forth above, an order shall
be entered that denies the Motion for Stay Pending Appeal
filed by Park Restoration.

The Debtor's Request for a Partial Stay

As set forth in the Background section of this
Memorandum Opinion, the Debtor has lodged a cross
appeal with respect to the Court's December 22, 2015
Memorandum Opinion and Order. The gist of the
Debtor's cross appeal is that the Debtor contends that the
Court erred when it concluded that Park Restoration has
an interest in all of the Insurance Proceeds remaining after
payment to the Taxing Authorities. Because the Debtor
claims that the Court erred, the Debtor requests in its
response papers that the Court stay its order as to all
distributions to Park Restoration.

The Debtor's request for a stay does raise two concerns.
One, the request may be procedurally improper. Pursuant
to Fed. R. Bankr. P. 8007(a)(1)(A), any request for
stay pending appeal must be done by way of motion.
The Debtor here has not filed a motion. Rather, it has
merely filed a response to Park Restoration's own motion.
Nonetheless, the parties have argued the Debtor's request
for a stay and the Court will not elevate form over
substance.

Second, even if the Debtor's request constitutes a motion,
a question exists as to whether the request is premature.
The Court makes this inquiry because Local Rule 5095–
2 sets forth the circumstances in which funds may be
withdrawn from the Court's registry. This local rule
states, in pertinent part, that in “order to withdraw

deposited funds, a motion for disbursement of invested
registry funds and a proposed order shall be filed.”
See W.PA.LBR 5095–2. To date, Park Restoration has
not filed such a motion and an argument exists to the
effect that there may not be a need for a stay until the
time a motion to distribute is filed. Notwithstanding this
argument, absent a stay there is nothing which would
presently preclude Park Restoration from filing this type
of motion and pursuing the immediate distribution of
the remaining Insurance Proceeds. It therefore appears
appropriate for the Court to address the Debtor's request
for a stay pending the cross appeal.

*6  Like Park Restoration's request for stay pending
appeal, the Debtor's request is subject to the same
standards elucidated above–that is, a showing that: (1) the
Debtor has a likelihood of success in its cross appeal, (2)
the Debtor will suffer irreparable injury if the Court's prior
order is not stayed pending the cross appeal, (3) whether
the issuance of a stay would substantially harm the other
parties to the litigation, and (4) the public interest.

As to likelihood of success, the Debtor's main charge of
error on appeal deals with the nature of Park Restoration's
interest in the Beach Club and the value of it.

As to the latter—the nature of Park Restoration's
interest—the Debtor devotes much space in its papers
addressing whether Park Restoration's interest was
a license or a leasehold. Of course, in the Court's
Memorandum Opinion, the Court observed that Park
Restoration's interest was either a leasehold or a license.
See Memorandum Opinion at p. 14 (“The Plaintiff had a
possessory interest for a term of twenty (20) years under
the Beach Club Management Agreement which is akin to
either a leasehold interest in the property or a license with
respect to the same.”).

The Court did not have to pick and choose the precise
nature of Park Restoration's interest because the issue
before the Court was not  whether Park Restoration
owned a leasehold interest in the Beach Club. Rather, the
issue was whether it had an “insurable interest.”

Therefore, the resolution of the issue of whether Park
Restoration held an insurable interest was not premised
upon the precise nature of Park Restoration's property
interest. Rather, it was premised upon a determination
of whether Park Restoration held such a relationship
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with the property “that its destruction by the peril
insured against involves pecuniary loss to [it].” See
A.K. Nahas Shopping Ctr., Inc. v. Reitmeyer, 161 B.R.
927, 931 (Bankr.W.D. Pa. 1993)(citing Commonwealth v.
Rodebaugh, 519 A.2d 555, 563 (Pa.Commw.Ct.1986)); see
also Kellner v. Aetna Casualty and Surety Co., 605 F.Supp.
331, 333 (M.D.Pa.1984).

The Court then held in its Memorandum Opinion and
Order of December 22, 2015 that no genuine dispute of
material fact existed and that the record supported the
conclusion that Park Restoration had an insurable interest
in the Beach Club because it derived much pecuniary
benefit from its undisputed right to long term possession
and use of the Beach Club. Thus, as to this issue, the Court
finds that the Debtor's likelihood of success on appeal is
negligible.

It is true that the parties waffled in their papers as to
whether Park Restoration held a leasehold interest in
the Beach Club, even though the Debtor has recently
denied the existence of such waffling. For example, on
page 4 of its response papers the Debtor avers that it
“denied that Park Restoration was a lessee in its state
court pleadings and never waffled on its position....” Such
a statement is contrary to the record. On January 21,
2014, the Debtor filed an Answer and New Matter to
Plaintiff's Amended Complaint and Demand for Jury Trial,
and attached to it a “Lease Agreement” for the Hotel

Conneaut. 1  In this same pleading, the Debtor asserted
that: “It is believed and therefore averred that [Park
Restoration] executed a substantially similar document
for the property commonly referred to as the Beach
Club.” See Answer and New Matter to Plaintiff's Amended
Complaint and Demand for Jury Trial at ¶ 37; see also id.
at ¶ 9.

*7  Given these assertions, the Debtor did acknowledge in
pleadings that Park Restoration was conveyed a leasehold
interest in the Beach Club (but that the Debtor simply
could not locate the written instrument memorializing it).
Naturally, this admission in a pleading raises estoppel
issues that have never been fully addressed by the parties.
Cf. Deutsche Bank Natl Trust Co. v. Evans, 421 B.R. 193
(W.D.Pa.2009)(Cercone, J.)(where spouse admits having
the benefit and knowledge of a mortgage transaction, he
or she cannot hide behind the statute of frauds to avoid
the burdens of the transaction).

The Court also observes that the Debtor's efforts to
minimize Park Restoration's possessory interest in the
Beach Club is disingenuous. The Court reaches this
conclusion because Paragraph 1 of the Management
Agreement unequivocally affords Park Restoration with
“operational control of the Beach Club for a period
of twenty years.” See Amended Complaint Seeking
Declaratory Judgment, Ex. “B”. Paragraph 1 further states
that “operational control shall include, but is not limited
to, physical control and security ...” This paragraph of
the Management Agreement also gives Park Restoration
the ability to exclude the Debtor from the premises
as the document itself permits the Debtor to utilize
“nonexclusive areas” only when “not in conflict with any
event planned by” Park Restoration.

In addition, where the Management Agreement affords
the Debtor access to the premises, it does not permit
the Debtor to have unfettered access (or unilateral
access on a whim). Rather, pursuant to Paragraph 1
of the Management Agreement, the Debtor was only
permitted “reasonable access.” Of course, this provision
of the Management Agreement operates to limit the
Debtor's access from a temporal perspective, durational
perspective, and location perspective (because surely it
would be unreasonable access if the Debtor was to come
into the premises whenever it wanted and preclude Park
Restoration from effectively operating the Beach Club).
The Court can only surmise that counsel for the Debtor
recognized these facts when it affirmatively stated to the
Court at the August 25, 2015 hearing on this matter: “I
think the reading of both the management agreement and
the insurance policy themselves evidence what the intent of
the parties were. Under the management agreement Park
Restoration had exclusive possession and control of the
Debtor's property ...” See Transcript of August 25, 2015

Hearing filed at Dkt. No. 121 at p. 15, lines 21–25. 2

*8  Given these provisions in the Management
Agreement, it is beyond dispute that Park Restoration's
interests were significant. Even if its rights under the
Management Agreement were that of a mere license,
scholars in this field of the law acknowledge that “a
license is not a nothing interest” because it “reduces
the completeness” of the owner's property interest. See
Milton R. Friedman, Friedman on Leases at § 37.1, p.
1662 (Practising Law Institute, 3d ed.1990). For example,
under Pennsylvania law, a licensee can in some instances
enjoin a landowner from interfering with the license. Id.
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at n.12 (citing Leininger v. Goodman, 277 Pa. 75, 120 A.
772 (1923)).

To reiterate, the ultimate resolution of the lease/license
issue was not material to the Court's decision as the Court
merely concluded that Park Restoration had an “insurable
interest” by virtue of its possession of the Beach Club
(regardless of whether it's interest is characterized as a
lease or license).

In support of its cross appeal, the Court recognizes that
Debtor does complain that Park Restoration is being paid
Insurance Proceeds in excess of the value of its financial
interest. The Court questions whether the Debtor has legal
standing to even present such a challenge (inasmuch as
the Debtor is neither an insured under the policy, nor is
it a loss payee; additionally, the Debtor never paid any
premiums whatsoever with respect to the policy).

It would seem to the Court that the party to challenge Park
Restoration's insured interest would be Erie Insurance.
However, Erie Insurance has been dismissed from the
lawsuit upon consent of all parties in interest. Moreover,
it appears that no one ever disputed the amount of “loss”
incurred in this case because nothing in the record reflects
that any party invoked the appraisal remedy found in
Article X, § 2 of the insurance policy at issue. See Dkt. No.
52–1 at p. 37.

The Court also has questions as to which party has
the burden of proof as to value. For example, in the
summary judgment proceedings, the Debtor took the “all
or nothing” position. It argued before the Court that since
Park Restoration was not the the owner of the Beach

Club, Park Restoration could have no insurable interest. 3

The Debtor, however, neither raised nor asserted an

intermediate position 4  of asking that an appraised value
of the insurable interest be determined. This failure of the
Debtor is important because the Debtor is also claiming
an interest in the insurance proceeds and is now the party
challenging the value of the insured's financial interest.
This posture of the case seems to support a conclusion

that the Debtor bore the burden of proof, 5  and its failure
to produce any evidence in this regard supports the entry
of summary judgment in favor of Park Restoration. See
Berckeley Inv. Group, Ltd. v. Colkitt, 455 F.3d 195, 201
(3d Cir. 2006)(“In this respect, summary judgment is
essentially ‘put up or shut up’ time for the non-moving

party ...”). In addition, the Debtor's failure to preserve
its intermediate value theory supports the notion that the
Debtor has effectively waived its right to assert it in an
“after the fact” basis on appeal. Buncher Co. v. Official
Comm. of Unsecured Creditors of Genfarm Ltd. P'ship IV,
229 F.3d 245, 253 (3d Cir. 2000) (affirming district court's
conclusion that issue was effectively waived on appeal by
parties failure to raise issue before the trial court).

*9  As such, a neutral and detached view of the record
leads the Court to conclude that the Debtor's odds of
prevailing on appeal are not more likely than not.

Nonetheless, the Court admittedly concedes that the
preceding issues are appropriate fodder for appeal. Given
this Court's role as the trial court, it is not for this Court
to ultimately decide the merits of these issues. Rather, all
that the Court is called upon to do is to determine whether
the Debtor's chances on appeal are materially greater than
negligible. Given the fact that the record is not as robust as
the Court would like, the Court concludes that perhaps the
chances of the Debtor on appeal in this difficult case are
greater than negligible–albeit “less than 50/50.” As such,
this Court concludes that the first factor of the four part
test supports the entry of a stay as to distribution to Park
Restoration.

The second factor that the Court considers is whether the
Debtor will suffer irreparable injury if no stay is imposed.
The Court concludes here that this factor supports the
partial stay requested by the Debtor. The Court reaches
this conclusion because nothing in the record suggests
that Park Restoration could repay the funds if they
are distributed to Park Restoration before the cross
appeal is exhausted. Indeed, the record reflects that Park
Restoration has been effectively out of business since the
Beach Club was destroyed by fire. Park Restoration has
also admitted its insolvent status when it asked the District
Court for permission to opt out of court mandated ADR.
In support of its request to opt out of ADR, Park
Restoration cited its inability to pay the fees and costs
associated with complying with the District Court's ADR
process. Given these circumstances, it would appear that
Park Restoration's ability to repay funds is in substantial
doubt and that the Debtor would suffer irreparable injury
(in the form of a loss of the funds) if no stay were to be put
into place pending the outcome of the cross appeal.
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Given the fact that the first two factors—likelihood
of success and irreparable injury—support the Debtor's
request for a partial stay, the Court considers the third and
fourth factors as outlined by the Third Circuit's opinion
in Revel AC. These remaining two factors require that the
Court consider the harm to Park Restoration if a stay is
imposed, and the impact that such a stay will have upon
the public interest.

As to the harm to Park Restoration if a stay is imposed,
the record reflects that Park Restoration has already been
effectively put out of business. Nothing in the record
suggests that Park Restoration's fate would be made
any more worse off if a stay is imposed. In fact, Park
Restoration has been without the funds for years, and to
date it has not sought the affirmative release of the funds
from the Court's registry (which itself appears to be a tacit
admission that the delay in payment does not cause Park
Restoration any more injury, let alone irreparable injury).
Given these circumstances, the third factor weighs in favor
of a stay.

As to the fourth factor—the public interest—this factor
is neutral. Certainly putting a hold on the partial
distribution protects and preserves the Debtor's disputed
interest (which in-turn does not put a premature end to
possible distributions to creditors or investment into the
Debtor's bankruptcy reorganization). Denying the stay is
not contrary to the public interest either, as no one has
demonstrated that the public at large will benefit from a
stay (or suffer a material detriment as a result of a stay).

*10  In sum, three of the four factors germane to the
calculus as to whether to impose a stay supports the
imposition of a stay as to Park Restoration, and the
remaining factor the Court is to consider is neutral. Under
these circumstances, the Court shall enter an order that
grants the Debtor's request for a stay pending appeal as
to the partial distribution of Insurance Proceeds to Park
Restoration.

Conclusion

For the reasons set forth above, the Court concludes that
Park Restoration has not met its burden of proof as to
its Motion for Stay Pending Appeal. As a result, an Order
shall be entered that denies Park Restoration's Motion for
Stay Pending Appeal.

Conversely, the Court concludes that the Debtor has met
its burden of proof as to the Debtor's request for the entry
of a stay as to any partial distribution to Park Restoration
pending the outcome of the Debtor's cross appeal. An
Order shall therefore be entered which imposes such a stay
pending further order of the Court.

The Clerk shall also be directed to transmit this
Memorandum Opinion and Order to the District Court as
a part of the record on appeal.

APPENDIX “1” is ATTACHED

IN THE COURT OF COMMON
PLEAS OF CRAWFORD COUNTY,

PENNSYLVANIA

CIVIL DIVISION

PARK RESTORATION LLC, Plaintiff

vs.

ERIE INSURANCE EXCHANGE, SUMMIT
TOWNSHIP, THE TRUSTEES OF CONNEAUT
LAKE PARK, CRAWFORD COUNTY, THE TAX
CLAIM BUREAU OF CRAWFORD COUNTY AND
THE CONNEAUT SCHOOL DISTRICT, Defendants

No.2013–646

Type of Document:

Answer and New Matter to Plaintiff's Amended
Complaint and Demand for Jury Trial

Filed on Behalf of:

Defendant, Trustees of Conneaut Lake Park, Inc.

Counsel of Record:

Brian J. Pulito, Esquire, (PA ID 203952),

STEPTOE & JOHNSON PLLC,

201 Chestnut Street, Suite 200,

Meadville, PA, 16335

457



In re Trustees of Conneaut Lake Park, Inc., Slip Copy (2016)

2016 WL 1467882

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 9

Tel: (814) 333–4900

JURY TRIAL DEMANDED

IN THE COURT OF COMMON
PLEAS OF CRAWFORD COUNTY,

PENNSYLVANIA

CIVIL DIVISION

PARK RESTORATION LLC, Plaintiff

vs.

ERIE INSURANCE EXCHANGE, SUMMIT
TOWNSHIP, THE TRUSTEES OF CONNEAUT
LAKE PARK, CRAWFORD COUNTY, THE TAX
CLAIM BUREAU OF CRAWFORD COUNTY AND
THE CONNEAUT SCHOOL DISTRICT, Defendants

No.2013–646

Type of Document:

Answer and New Matter to Plaintiff's Amended
Complaint and Demand for Jury Trial

Filed on Behalf of:

Defendant, Trustees of Conneaut Lake Park, Inc,

Counsel of Record:

Brian J. Pulito, Esquire, (PA ID 203952),

STEPTOE & JOHNSON PLLC,

201 Chestnut Street, Suite 200,

Meadville, PA

16335 Tel: (814) 333–4900

JURY TRIAL DEMANDED

IN THE COURT OF COMMON
PLEAS OF CRAWFORD COUNTY,

PENNSYLVANIA

CIVIL DIVISION

PARK RESTORATION LLC, Plaintiff

vs.

ERIE INSURANCE EXCHANGE, SUMMIT
TOWNSHIP, THE TRUSTEES OF CONNEAUT
LAKE PARK, CRAWFORD COUNTY, THE TAX
CLAIM BUREAU OF CRAWFORD COUNTY AND
THE CONNEAUT SCHOOL DISTRICT, Defendants

No.2013–646

NOTICE TO PLEAD

To: Plaintiff, Park Restoration LLC:

You are hereby notified to file a written response to the
enclosed New Matter within twenty (20) days from service
hereof or a judgment maybe entered against you.

STEPTOE & JOHNSON PLLC

By: /s/

Brian J. Pulito, Esquire

201 Chestnut Street, Suite 200,

Meadville, PA 16335,

Tel: (814) 333–4900,

Attorneys for Defendant, Trustees of Conneaut Lake Park,
Inc.

IN THE COURT OF COMMON
PLEAS OF CRAWFORD COUNTY,

PENNSYLVANIA

CIVIL DIVISION

PARK RESTORATION LLC, Plaintiff

vs.

ERIE INSURANCE EXCHANGE, SUMMIT
TOWNSHIP, THE TRUSTEES OF CONNEAUT
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LAKE PARK, CRAWFORD COUNTY, THE TAX
CLAIM BUREAU OF CRAWFORD COUNTY AND
THE CONNEAUT SCHOOL DISTRICT, Defendants

*11  No.2013–646

ANSWER AND NEW MATTER TO
PLAINTIFF'S AMENDED COMPLAINT

AND DEMAND FOR JURY TRIAL

AND NOW, comes the Defendant, Trustees of Conneaut
Lake Park, Inc., by and through its counsel of record in
this matter, Steptoe & Johnson PLLC, and in response
to Plaintiff's Amended Complaint Seeking Declaratory
Judgment files its Answer and New Matter and Demand
for Jury Trial, as follows:
1. Admitted.

2. Admitted.

3. Admitted.

4. Admitted in part and denied in part. It is admitted that
the Trustees of Conneaut Lake Park, Inc., is a nonprofit
company and has the principle address provided in this
Paragraph. It is denied that the same is a charitable trust.

5. Admitted.

6. Admitted.

7. Admitted.

8. Denied, It is denied that the document attached as
Exhibit A is a true and correct copy of the lease agreement
between Park Restoration (“PR”) and the Trustees of
Conneaut Lake Park, Inc. (“TCLP”). To the contrary and
as more fully set forth in Defendant's new matter herein, a
correct and true copy of the Lease for the Hotel is attached
hereto as Exhibit A.

9. Denied, As with the lease identified in Paragraph 8,
the document attached to the Complaint is not a true and
correct copy of the management agreement for the Beach
Club. As more fully set fort in the TCLP's New Matter
below, the TCLP is searching diligently for a copy of the
same, It is believed and therefore averred that its terms are
identical to those attached as Exhibit A to TCLP's New
Matter.

10. Paragraph 10 states a conclusion of law to which no
response is required.

11. Paragraph 11 states a conclusion of law to which no
response is required.

12. TCLP lacks sufficient information and belief as to the
truth of the matter asserted in Paragraph 12.

13. Admitted in part and denied it part. Paragraph 13
refers to a written document. To the extent that Paragraph
13 properly construes that part of the written document
it restates, the same is admitted. Conversely, to the extent
that Paragraph 13 misconstrues that part of the written
document it restates, the same is denied.

14. Admitted.

15. TCLP lacks sufficient information and belief as to the
truth of the matter asserted in Paragraph 15.

16. Admitted.

17. TCLP lacks sufficient information and belief as to the
truth of the matter asserted in Paragraph 17.

18. TCLP lacks sufficient information and belief as to the
truth of the matter asserted in Paragraph 18.

19. Paragraph 19 states a conclusion of law to which no
response is required.

20. Paragraph 20 states a conclusion of law to which no
response is required.

21. Paragraph 21 states a conclusion of law to which no
response is required.

22. Admitted in part and denied it part. Paragraph 22
refers to a statute. To the extent that Paragraph 22
properly construes that part of the statute that it restates,
the same is admitted. Conversely, to the extent that
Paragraph 22 misconstrues that part of the statute that it
restates, the same is denied.

23. Paragraph 23 does not aver any facts. Therefore, no
response to the same is required.
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*12  24. Paragraph 24 states a conclusion of law to which
no response is required.

25. Paragraph 25 states a conclusion of law to which no
response is required.

26. Paragraph 26 does not aver any facts. Therefore, no
response to the same is required.

27. The above Paragraphs are incorporated herein as if set
forth in their entirety,

28. Paragraph 28 does not aver any facts. Therefore, no
response to the same is required.

29. Denied. It is believed and therefore averred that the
Agreement referenced in this Paragraph is not a true and
correct copy of the agreement between PR and TCLP to
manage the Beach Club.

30. TCLP adopts Paragraph 29 herein.

31. TCLP adopts Paragraph 29 herein.

32. Admitted in part and denied it part. Paragraph 32
refers to a written document. To the extent that Paragraph
32 properly construes that part of the written document
it restates, the same is admitted. Conversely, to the extent
that Paragraph 32 misconstrues that part of the written
document it restates, the same is denied.

33. Paragraph 33 states a conclusion of law to which no
response is required.

34. Paragraph 34 does not aver any facts. Therefore, no
response to the same is required.

WHEREFORE, Defendant, Trustees of Conneaut Lake
Park, Inc., prays that this Honorable court dismiss the
Plaintiff's Amended Complaint with prejudice and award
it costs of suit.

NEW MATTER

35. TCLP adopts the above paragraphs as if set forth at
length herein.

36. PR signed the document attached hereto as Exhibit A.

37. It is believed and therefore averred that PR
executed a substantially similar document for the property
commonly referred to as the Beach Club.

38. TCLP is searching diligently for a copy of the
agreement to the Beach Club.

39. TCLP claims the affirmative defense of consent.

40. TCLP claims the affirmative defense of estoppel.

41. TCLP claims the affirmative defense of laches.

42. TCLP claims the affirmative defense of license.

43. TCLP claims the affirmative defense of release.

44. TCLP claims the affirmative defense of res judicata.

45. TCLP claims the affirmative defense of statute of
limitations.

46. TCLP claims the affirmative defense of waiver.

47. TCLP claims the affirmative defense of collateral
estoppel.

WHEREFORE, Defendant, Trustees of Conneaut Lake
Park, Inc., prays that this Honorable court dismiss the
Plaintiff's Amended Complaint with prejudice and award
it costs of suit.

DEMAND FOR JURY TRIAL

Defendant, Trustees of Conneaut Lake Park, Inc. hereby
demands a trial by jury in the above-captioned matter.

Respectfully submitted,

STEPTOE & JOHNSON PLLC

By: /s/

Brian J. Pulito, Esquire

201 Chestnut Street, Suite 200,

Meadville, PA 16335,
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Tel: (814) 333–4900,

Attorneys for Defendant, Trustees of Conneaut Lake Park,
Inc.

LEASE AGREEMENT

THIS LEASE AGREEMENT, made this 18 th  day
March, 2009, by and between the following designated
parties:

TRUSTEES OF CONNEAUT LAKE PARK, INC.,
a Pennsylvania non-profit corporation with principal
offices at 12382 Center Street, Crawford County,
Pennsylvania, hereinafter referred to as LANDLORD

—AND—

PARK RESTORATION, LLC, a Pennsylvania limited
liability company, with offices at 11805 Morningshore
Drive, Conneaut Lake, Crawford County, Pennsylvania,
hereinafter referred to as TENANT

WITNESSETH:

*13  THE SAID LANDLORD, IN CONSIDERATION
OF the rents and covenant hereinafter mentioned, does
demise and lease unto the said Tenant, all those premises
described as the Hotel Conneaut, Conneaut Lake Park,
Crawford County, Pennsylvania 16316.

TO HAVE AND TO HOLD unto said Tenant, subject to
the conditions of this Agreement for the term commencing
on the date and for a period of three hundred sixty (360)
months.

IN CONSIDERATION for the use and occupancy of
the said premises, the said Tenant agrees to pay to the
said Landlord the sum One Thousand Five Hundred
($1,500.00) Dollars per month, The first payment is due
and payable in advance on or before the commencement
of the lease term and each monthly payment is due on or
before the last day of the month preceding. The payment
will increase at a rate of five percent annually plus the
CPI–Urban areas for the Jar. to Jan. time frame for the
first five (5) years of this agreement. Beginning with the
sixth year, the payment amount will increase at the CPI
rate set forth herein.

Additionally the Tenant warrants that the Tenant shall
convey to file Trustees of Conneaut Lake Park, its
successors or assigns, 10% of gross proceeds from the
business conducted in these facilities for Gross proceeds
exceeding $150,000.05per year for each year this lease is
in effect.

AS FURTHER CONSIDERATION for the use and
occupancy of said premises, the said Tenant hereby agrees
to faithfully keep and be bound by the following covenants
and agreements:

1. Tenant shall be responsible for payment of all utility
charges incident to the property during the term of
this Lease, including but not limited to electric, gas,
and telephone, to make timely payment thereof and if
requested, to provide to Landlord, at the expiration
of the Lease, evidence of payment in full for all
utilities.

2, Tenant agrees to maintain fire and casually
insurance coverage on the leased premises. Tenant
shall maintain adequate insurance coverage with
respect to the personal and business property located
on and within the leased premises. Tenant wall
Indemnify, defend and hold Landlord harmless
against all claims and demands and judgments
for loss, damage or injury to property or person
resulting or occurring as a result of the use or
occupancy or the premises by Tenant. Tenant agrees
to carry and pay for public liability insurance in
limits of not less than $1,000,000.00 for injury to
one person; $2,000,000.00 aggregate; The landlord
shall be named as an additional insured and to
deposit copies of Certificates of said Policy with
the Landlord. Landlord shall not be liable for any
damage, loss or destruction to Tenant's fixtures,
business equipment and other contents that may at
any time exist from the use or condition of said
premises or building daring the term of this Lease.

3. Tenant has examined and knows the condition of
the said premises and has received same in ‘as is'
condition. Tenant agrees to keep said premises in
good repair, replacing all broken glass and keeping
the premises in a clean, safe and healthy condition
according to Township Ordinances and the direction
of the proper public officers during the term of
this lease at Tenant's own expense, Tenant shall be
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solely responsible for all repairs and improvements of
any kind. Tenant shall deliver and surrender to the
Landlord possession of the premises hereby leased
upon the expiration of this lease, or its termination in
anyway, in as good or better condition and repair as
the same shall be at the commencement of said term,
ordinary wear excepted, Tenant to pay all damages
to premises, features, plumbing, loss of keys, and the
like, and damage caused by neglect of said Tenant.

*14  4. Current Real Estate taxes shall be the
responsibility of Tenant.

5 If at any time during the term of this Lease, Tenant
shall leave the premises without an occupant or said
premises shall be locked, or entry shall be refused to
Landlord, or its agent, either for inspection or other
lawful purpose, or in the event of the removal of
the goods, Tenant authorizes the Landlord, or any
authorized agent or officer, to enter any premises or
building where said goods may be found or located,
either by duplicate keys or by forcible entrance and
make levy thereon and the Tenant hereby releases
said Landlord, its agents and officers, from any
damage liability by reason of such entry, and hereby
agrees to pay for such damage, the same to be added
to and become a part of the costs for the collection of
such rent as may be due and payable. While open for
business, the tenant is to keep sidewalk and parking
lot clear of snow and ice. While closed, the Tenant
must keep the Parking Lot and Driveways clear of
snow and ice to allow for Emergency Vehicle Access.
The Tenant is responsible for all damages for neglect
and the neglect to comply wife the provisions set forth
in this agreement and shall be recovered as rent in
arrears.

6. Tenant will not make say alterations of or upon
any part of the Leased premises except by and wife
the written, consent of the Landlord, which consent
shall not be unreasonably withheld. All alterations
and additions to said premises shall remain for the
benefit of Landlord unless otherwise provided in said
written consent, and Tenant further agrees in the
event of making such alterations as herein provided
to indemnify and save harmless the Landlord from
any expenses, liens, claims damages to person or
property on the Leased premises, arising out of or
resulting from the undertaking or making of said
alterations or additions.

7. Nothing shall be done upon said premises contrary
to the condition of the policies of insurance on
the buildings thereon, whereby the hazard may be
increases or the insurance invalidated; neither the
whole nor any portion of the said premises shall be
sublet; nor shall this Lease, Or any interest therein,
be assigned, nor shall the Tenant remove or attempt
to remove from said premises during the term of
this Lease, or any renewal thereof, Without the
written consent of the Landlord, which shall not
be unreasonably withheld; and no unlawful business
shall at any time be carried on upon said premises.

8. It is agreed that either party may cancel the terms
of this agreement; at any time, with thirty (30) days
written notification. It is further agreed that the terms
and conditions of this Agreement and Lease shall in
no way be changed or altered except by a writing
signed by all of the parties hereto.

9. This Agreement constitutes the entire agreement of
the parties hereto and may only be modified by
a subsequent writing signed by each of the parties
hereto.

10. This Agreement shall be construed under the laws
of the Commonwealth of Pennsylvania and shall
bind the parties hereto and their respective heirs,
executors, administrators and assigns.

*15  IN WITNESS WHEROF, and with intent to be
legally bound, the parties hereby set their hands and seals
the day and yet first above written.

LANDLORD:

TRUSTEES OF CONNEAUT LAKE INC.

/s/

TENANT

PARK RESTORATION, LLC

By: /s/

Gregory E. Sutterlin, Manger and Member

Attest:

/s/
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Secretary

VERIFICATION

Brian J. Pulito, counsel for the Defendant, Trustees of
Conneaut Lake Park, Inc. in the above matter, deposes
and says that he is of counsel for said Defendant
in the above matter; that he is authorized to make
this Verification on behalf of said Defendant; that the
facts set forth in the foregoing document are true and
correct, not of his own knowledge, but from information
supplied to him by said Defendant; that the purpose
of this Verification is to expedite litigation; and that a
Verification by Defendant will be furnished if requested.
This statement is made subject to the penalties of 18
Pa.C.S.A. § 4904 relating to unsworn falsification to
authorities and is given pursuant to the provisions for
verification of pleadings as defined and provided for in
Rule 1024 of the Pennsylvania Rules of Civil Procedure.

STEPTOE & JOHNSON PLLC

By: /s/

Brian J. Pulito, Esquire

Date: 1/21/14

STEPTOE & JOHNSON PLLC

201 Chestnut Street, Suite 200

Meadville, PA 16335,

(814) 333–4900

IN THE COURT OF COMMON
PLEAS OF CRAWFORD COUNTY,

PENNSYLVANIA

CIVIL DIVISION

PARK RESTORATION LLC, Plaintiff

vs.

ERIE INSURANCE EXCHANGE, SUMMIT
TOWNSHIP, THE TRUSTEES OF CONNEAUT
LAKE PARK, CRAWFORD COUNTY, THE TAX
CLAIM BUREAU OF CRAWFORD COUNTY AND
THE CONNEAUT SCHOOL DISTRICT, Defendants

No.2013–646

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 21st day of
January, 2014, a true and correct copy of the foregoing
Answer and New Matter to Plaintiff's Amended Complaint
and Demand for Jury Trial was served upon the following
via U.S. First Class Mail, Postage Pre–Paid:

Francis R. Murrman, Esq.

3 North Maple Avenue

Greensburg, PA 15601

Richard W. DiBella, Esq.

Kelley A. Morrone, Esq.

DiBella, Geer, McAllister & Best, P.C.

20 Stanwix Street, 11th Floor

Pittsburgh, PA 15222

George Joseph, Esq.

John B. Fessler, Esq.

Quinn, Buseck, Leemhus, Toohey & Kroto,

2222 West Grandview Blvd.

Erie, PA 16506

Theodore H. Watts, Esq.

Watts and Pepicelli P.C.

916 Diamond Park

Meadville, PA 16335

Keith A. Button, Esq.

Shafer Law Office
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360 Chestnut Street

Meadville, PA 16335

William L. Walker, Esq.

Thomas, Spadafore & Walker, LLP

Meridian Building Inc.

935 Market Street

MeadvilIe, PA 16335

STEPTOE & JOHNSON PLLC

By: /s/

Brian J. Pulito, Esquire

201 Chestnut Street, Suite 200,

Meadville, PA 16335,

(814) 333–4900,

Attorneys for Defendant, Trustees of Conneaut Lake Park,
Inc.

All Citations

Slip Copy, 2016 WL 1467882

Footnotes
1 Given the confusion over this matter, a copy of the Answer and New Matter to Plaintiff's Amended Complaint and

Demand for Jury Trial is attached to this Memorandum Opinion as Appendix 1. For the sake of completeness, both Park
Restoration and the Taxing Authorities have acknowledged in their pleadings from time to time that Park Restoration
had a leasehold interest in the premises. See Complaint for Declaratory Judgment at ¶ 8 and Amended Complaint for
Declaratory Judgment at ¶ 10 (where Park Restoration acknowledged its interest as a lessee); see Crawford County Tax
Claim Bureau Answer and New Matter at ¶ 10 (suggesting that the Plaintiff leased the Beach Club from the Debtor).

2 The Management Agreement sub judice is markedly different than the management agreement described in the case
cited by the Debtor, Cleveland Fin. Assocs. v. Cleveland Banquets, LLC,  2009 Ohio Misc. LEXIS 554 (Ohio Mun.Ct.
Nov. 4, 2009). In Cleveland Fin. Assocs v. Cleveland Banquets, the party alleging the existence of the lease had no right
to exclude the plaintiff from designated areas. Conversely, the Management Agreement between the Debtor and Park
Restoration does afford Park Restoration substantial rights. Thus, a fair reading of the document is that it is possible to
construe it as a lease. As the Pennsylvania Supreme Court observed in Schweitzer v. Evans, “It is true that no particular
form of words is necessary to constitute a lease and that any writing is sufficient which establishes the intention of one
party voluntarily to dispossess himself of the premises, for a consideration, and of the other to assume the possession for
a prescribed period ...” Schweitzer v. Evans, 63 A.2d 39, 40 (Pa.1949). But, again, the Court need not decide this issue.

3 During the summary judgment proceedings, counsel for the Debtor's “all or nothing” argument consisted of the following:
I'd actually—I'd say that the legally entitled to payment [provision in the insurance policy] covers both the taxing
authorities under 43 PS 638, and that it also covers the Debtor, too, as the owner of the interest insured, and of the
covered property. The second sentence is important to that. It says the insurer will not pay the insured any more than
their financial interest in the covered property. And the covered property, as we just went through and discussed
what the different coverages are available, in this case it's the building, and that covered property, the only person
with a—entity with a financial interest in it is the Debtor as the owner. Park Restoration does not have a financial
interest in the building as the covered property, as that term is used and defined in the policy. It only has an interest in
the personal property, at max an interest in the personal property and in business interruption or income protection.

See Transcript of August 25, 2015 Hearing filed at Dkt. No. 121 at p. 12, lines 3–19. No other arguments in this regard
were made at any time relevant hereto.

4 The Court uses the phrase “intermediate position” because the Debtor now appears to contend that the value of Park
Restoration's interest is somewhere between zero and the face amount of the Insurance Proceeds.

5 In declaratory judgment actions, the placement of a party in the caption is not determinative as to which party bears
the ultimate burden of proof. The United States Court of Appeals for the Third Circuit suggests that courts examine the
following factors in determining which party bears the burden of proof in declaratory judgment actions: (1) whether the
plaintiff objected to assuming the burden of proof, (2) which party asserted the affirmative of the issue, (3) which party
would lose in the absence of any evidence on the issue, and (4) what sort of relief is sought. See Am. & Foreign Ins. Co.
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v. Phoenix Petroleum Co., No. 97–3349, 1998 U.S. Dist. LEXIS 20411, at *9 (E.D.Pa. Dec. 23, 1998)(citing Fireman's
Fund Ins. Co. v. Videfreeze Corp.,  540 F.2d 1171 (3d Cir. 1976), cert. denied, 429 U.S. 1053, 97 S.Ct. 767 (1977)).

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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577IN RE TRUSTEES OF CONNEAUT LAKE PARK, INC.
Cite as 551 B.R. 577 (W.D.Pa. 2016)

firm the decision of the Bankruptcy Court,
as memorialized in Walsh v. Dively, 522
B.R. 780, 784–85 (Bankr.W.D.Pa.2014), and
Walsh v. Dively, 2015 Bankr. LEXIS 124
(Bankr.W.D.Pa. Jan. 7, 2015).

An appropriate order follows.

ORDER
AND NOW, this 8th day of February,

2016, upon consideration of Appellant’s
appeal (ECF No. 1), Appellant’s brief in
support of his appeal (ECF No. 2), and
Appellee FedEx Corporation’s brief in op-
position to Appellant’s appeal (ECF No.
7), IT IS HEREBY ORDERED that Ap-
pellant’s appeal is DENIED. IT IS FUR-
THER ORDERED that the decision of
the Bankruptcy Court, as memorialized in
Walsh v. Dively, 522 B.R. 780, 784-85
(Bankr. W.D. Pa. 2014), and Walsh v.
Dively, 2015 Bankr. LEXIS 124 (Bankr.
W.D.Pa. Jan. 7, 2015), is AFFIRMED.

,
  

IN RE TRUSTEES OF CONNEAUT
LAKE PARK, INC., Debtor

Park Restoration, LLC, Appellant
and Cross-Appellee,

v.

Summit Township, a municipal corpora-
tion; the Trustees of Conneaut Lake
Park, a charitable trust, Appellee and
Cross Appellant; Crawford County, a
political subdivision, the Tax Claim
Bureau of Crawford County; and the
Conneaut School District, Appellees.

CIVIL ACTION No. 1:16-cv-00006-BJR

United States District Court,
W.D. Pennsylvania.

Signed May 4, 2016
Background:  Company that, pursuant to
written management agreement with debt-

or, operated historic beach club and had
elected to insure debtor’s interest as fee
owner of club brought adversary proceed-
ing, seeking declaratory judgment regard-
ing the relative rights of company, debtor,
and certain tax creditors of debtor as to
fire insurance proceeds of $611,000. Par-
ties cross-moved for summary judgment.
The United States Bankruptcy Court for
the Western District of Pennsylvania, Jef-
fery A. Deller, Chief Judge, 543 B.R. 193,
determined that taxing authorities were
entitled to $478,260.75 of the proceeds as
payment for outstanding property taxes
and that company was entitled to remain-
ing principal balance of the proceeds after
payment to taxing authorities. Cross-ap-
peals were taken.

Holdings:  The District Court, Barbara
Jacobs Rothstein, J., held that:

(1) company did not agree to assume debt-
or’s tax liability simply by purchasing
an insurance policy on debtor’s proper-
ty;

(2) Pennsylvania statute requiring fire in-
surer to satisfy municipality’s claims
for delinquent taxes and assessments
before paying named insured applies
only in those situations where the in-
sured party owns the insured property
and, as such, any outstanding tax liabil-
ity is the responsibility of the property
owner;

(3) under Pennsylvania law, company was
not required to have a possessory in-
terest in the beach club in order to
have an insurable interest in the struc-
ture; and

(4) debtor was not entitled to any portion
of the insurance proceeds.

Affirmed in part and reversed in part.

1. Guaranty O1
It is a fundamental underpinning of

this nation’s legal system that individuals
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generally are not held responsible for the
debt of others.

2. Contracts O189
Under Pennsylvania law, in order to

contractually foist the liability of another
onto a contracting party, the contract must
be sufficiently explicit to place the con-
tracting party on reasonable notice that it
is assuming the liability of another by en-
tering into the contract.

3. Insurance O1851
 Taxation O2219

Under Pennsylvania law, company
that had entered into written management
agreement with owner of historic beach
club to operate club, and subsequently
purchased casualty insurance policy on
club structure, did not thereby agree to
assume responsibility for owner’s delin-
quent property taxes; boilerplate language
in policy, which stated that ‘‘[t]his policy
conforms to the laws of the state in which
your principal office is located,’’ incorpo-
rated all Pennsylvania law, not just statute
requiring fire insurer to satisfy municipali-
ty’s claims for delinquent taxes and assess-
ments before paying named insured, and
so policy also incorporated the fundamen-
tal principle that property taxes are the
financial responsibility of the owner.  40
Pa. Stat. Ann. § 638.

4. Statutes O1072
Polestar for interpreting a Pennsylva-

nia statute is to ascertain and effectuate
the intention of the General Assembly.  1
Pa. Cons. Stat. Ann. § 1921(a).

5. Statutes O1079
Under Pennsylvania law, the starting

point in every case involving construction
of a statute is the language itself.

6. Statutes O1108, 1152
In interpreting a Pennsylvania stat-

ute, the court’s inquiry ends if the statuto-

ry language is unambiguous and the statu-
tory scheme is coherent and consistent.

7. Statutes O1102

Under Pennsylvania law, a statute is
‘‘ambiguous’’ if the disputed language is
reasonably susceptible of different inter-
pretations.

See publication Words and Phrases
for other judicial constructions and
definitions.

8. Statutes O1104

Under Pennsylvania law, if a statute is
ambiguous, the court then must employ
other traditional tools of statutory inter-
pretation.

9. Insurance O2194, 3446

 Taxation O2168

Pennsylvania statute requiring fire in-
surer to satisfy municipality’s claims for
delinquent taxes and assessments before
paying named insured applies only in those
situations where the insured party owns
the insured property and, as such, any
outstanding tax liability is the responsibili-
ty of the property owner; statute, which
uses terms ‘‘named insured’’ and ‘‘the in-
sured property owner’’ interchangeably, is
reasonably susceptible of different inter-
pretations, and statute’s legislative history
demonstrates that the General Assembly
intended it to apply only to insured prop-
erty owners.  40 Pa. Stat. Ann. § 638.

10. Statutes O1242

Under Pennsylvania law, legislative
history is a useful and appropriate tool for
an inquiry into legislative intent when the
plain statutory text is ambiguous.

11. Insurance O2194, 3446

 Taxation O2168

Pennsylvania statute requiring fire in-
surer to satisfy municipality’s claims for
delinquent taxes and assessments before
paying named insured was enacted as a
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means for collecting delinquent taxes in
the event that the collateral for the taxes,
that is, the property, was destroyed by
fire.  40 Pa. Stat. Ann. § 638.

12. Statutes O1404
Pennsylvania General Assembly, in

enacting a statute, does not intend an ab-
surd or unreasonable result.  1 Pa. Cons.
Stat. Ann. § 1922(1).

13. Taxation O2168
Under Pennsylvania law, the owner of

property is the party responsible for taxes
assessed against the property.

14. Insurance O1790(1)
Under Pennsylvania law, company

that had entered into written management
agreement with owner of historic beach
club to operate club, and subsequently
purchased casualty insurance policy on
club structure, was not required to have a
possessory interest in the club in order to
have an insurable interest in the structure;
resolution of issue of whether company
held insurable interest was not premised
upon the precise nature of company’s
property interest but, rather, upon a de-
termination of whether company held such
a relationship with the property that its
destruction by the peril insured against
involved pecuniary loss to company, and
destruction of club would have caused com-
pany pecuniary loss, as not only did com-
pany stand to suffer pecuniary loss from
its loss of income related to operating the
facility, but, per terms of management
agreement, it had been obligated to invest
its own money into club facilities.

15. Insurance O2129, 3436, 3453
Under Pennsylvania law, owner of his-

toric beach club destroyed by fire was not
entitled to any portion of proceeds of casu-
alty insurance policy on club structure that
had been procured and paid for by compa-
ny that operated club pursuant to manage-

ment agreement with owner; owner was
not listed as the named insured under the
policy, section of policy meant to protect
insurer from having to pay twice in the
event that it was obligated to pay a third
party for a loss could not be used as a
means to convert owner into the named
insured under the policy, there was no
indication in insurance contract that owner
was an intended third party beneficiary of
the policy, nor did circumstances of case
compel court to recognize owner as such,
and, although owner had suffered a loss,
company also had suffered pecuniary loss
when club was destroyed.

16. Contracts O187(1)
Under Pennsylvania law, a party be-

comes a third party beneficiary only where
both parties to the contract express an
intention to benefit the third party in the
contract itself, unless: (1) the circum-
stances are so compelling that recognition
of the beneficiary’s right is appropriate to
effectuate the intention of the parties, and
(2) the performance satisfies an obligation
of the promisee to pay money to the bene-
ficiary, or the circumstances indicate that
the promisee intends to give the beneficia-
ry the benefit of the promised perform-
ance.

17. Contracts O187(1)
Under second prong of test used in

Pennsylvania to determine if a party is a
third party beneficiary to a contract, it is
left up to the discretion of the court to
decide if the circumstances are so compel-
ling that recognition of the beneficiary’s
right is appropriate to effectuate the inten-
tion of the parties.

18. Insurance O3436, 3567
Under Pennsylvania law, owner of his-

toric beach club destroyed by fire lacked
standing to raise claim that company hired
to operate club, which had purchased casu-
alty insurance policy on club structure,

468



580 551 BANKRUPTCY REPORTER

was being paid proceeds in excess of the
value of company’s financial interest,
where owner was not a party to, nor a
third party beneficiary of, the insurance
policy.

Appeal from the United States Bank-
ruptcy Court for the Western District of
Pennsylvania, Bankruptcy Case No. 14-
11227-JAD; Adv. Proc. No. 15-010101-JAD
Order Entered December 22, 2015

Francis R. Murrman, Greensburg, PA,
John F. Mizner, Mizner Firm, Erie, PA,
for Appellant and Cross-Appellee.

Lawrence C. Bolla, Michael P. Kruszew-
ski, Quinn, Buseck, Leemhuis, Toohey &
Kroto, Inc., Erie, PA, George T. Snyder,
Jeanne S. Lofgren, Stonecipher, Cunning-
ham, Beard & Schmitt, Pittsburgh, PA, for
Appellees.

ORDER AFFIRMING IN PART AND
REVERSING IN PART BANKRUPT-

CY COURT DECISION

Barbara Jacobs Rothstein, U.S. District
Court Judge

I. INTRODUCTION

This is a declaratory judgment action
regarding the relative rights of the Trus-
tees of Conneaut Lake Park, Inc. (the
‘‘Debtor’’), Park Restoration, LLC (‘‘Park
Restoration’’), and certain tax creditors of
the Debtor (specifically, Summit Township,
Crawford County, the Tax Claim Bureau
of Crawford County, and Conneaut School
District (collectively, ‘‘the Taxing Authori-
ties’’)) with respect to insurance proceeds
in the amount of $611,000 from a casualty
insurance policy on a building owned by
the Debtor. On December 22, 2015, the
United States bankruptcy court for the
Western District of Pennsylvania deter-
mined that the Taxing Authorities are en-
titled to $478,260.75 of the insurance pro-

ceeds as payment for outstanding property
taxes and that Park Restoration is entitled
to the remaining principal balance of the
proceeds after payment to the Taxing Au-
thorities. Park Restoration appeals the de-
cision to this Court and Debtor filed a
cross-appeal. Having reviewed the parties’
filings, the record of this case, and the
relevant legal authority, this Court will
affirm in part and reverse in part the
bankruptcy decision. Specifically, this
Court affirms that Debtor is not entitled to
any of the insurance proceeds, but re-
verses the bankruptcy court’s conclusion
that the Taxing Authorities are entitled to
a portion of the proceeds; instead, the
insurance proceeds, in their entirety, must
be awarded to Park Restoration. The rea-
soning for this Court’s decision is as fol-
lows.

II. BACKGROUND

The material facts of this case are not in
dispute. See Dkt. No. 1, Ex. 5. Nor are
they complicated. They are as follows:
Debtor owns 55.33 acres of land in Craw-
ford County that contains a number of
amusement attractions, buildings, and oth-
er permanent fixtures. Pursuant to a writ-
ten management agreement between
Debtor and Park Restoration (‘‘the Man-
agement Agreement’’), Park Restoration
operated an attraction located on Debtor’s
land. The attraction is commonly referred
to as the Beach Club. The Beach Club is
an historic 77-year old structure located on
less than one acre of Debtor’s 55.33 acre
property. As such, while Debtor’s full par-
cel of land has an assessed tax value of
$152,195, the Beach Club itself has an
assessed value of only $13,992 (i.e., the
Beach Club’s assessed value is nine per-
cent of the assessed value for the entire
property). Park Restoration did not have
access to the remaining approximately
54.33 acres of Debtor’s land.
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The Management Agreement granted
Park Restoration the right to operate the
Beach Club for a period of twenty years
commencing on November 24, 2008 in re-
turn for a portion of the profits generated
by the Beach Club. In addition to manag-
ing the Beach Club, Park Restoration was
required to repair, improve, and secure the
building at its own expense. The Manage-
ment Agreement did not give Park Resto-
ration any type of ownership in the Beach
Club; to the contrary, Debtor remained the
sole owner of the Beach Club and the land
on which it is located.

In connection with its operation of the
Beach Club, Park Restoration purchased,
and paid insurance premiums, for a casual-
ty insurance policy on the Beach Club
structure from Erie Insurance Exchange
(‘‘Erie’’). The policy insured the structure
for $611,000.1 On August 1, 2013, the
Beach Club was destroyed by fire, render-
ing it unusable for its intended purpose.
Thereafter, Park Restoration submitted a
claim for the insurance proceeds to Erie.
Erie did not dispute the insurance claim;
however, it informed Park Restoration
that pursuant to 40 Pa. Cons. Stat. § 638,
before Erie could pay on the claim, Park
Restoration must first obtain a certificate
from the treasurer for the municipality
where the Beach Club is located. The cer-
tificate must indicate whether there are
any delinquent taxes (in addition to other
costs not relevant to this lawsuit) assessed
against the Beach Club. According to Erie,
if there are delinquent property taxes,
Erie is required to deduct the amount of
the delinquent taxes from the insurance
proceeds and transfer the funds to the
Taxing Authorities to be credited against
the delinquent taxes.

At the time of the fire, Debtor owed
back taxes on the entire 55.33 acre parcel
in the amount of $478,260.75. The tax debt
dated back to at least 1996. Therefore,
Erie notified Park Restoration that it in-
tended to deduct $478,260.75 from the
$611,000 insurance proceeds to satisfy the
outstanding tax obligation on Debtor’s
property. Park Restoration objected and
Erie commenced an interpleader action in
the Court of Common Pleas. The matter
was transferred to the bankruptcy court
after the Debtor instituted its bankruptcy
action.2

The Taxing Authorities and Park Resto-
ration each moved for summary judgment
before the bankruptcy court. The Taxing
Authorities argued that pursuant to 40 Pa.
Cons. Stat. § 638, Erie was required to
transfer $478,260.75 to the Taxing Authori-
ties to satisfy Debtor’s outstanding tax
liability on the insured property before it
could release the remainder of the insur-
ance proceeds to Park Restoration. Park
Restoration opposed the Taxing Authori-
ties’ motion and filed its own motion for
summary judgment. Park Restoration ar-
gued that 40 Pa. Cons. Stat. § 638 is not
applicable to the present situation, but in-
stead, applies only to those situations in
which the insured owns the insured prop-
erty and, therefore, is financially responsi-
ble for the delinquent taxes. In other
words, Park Restoration argued that be-
cause it did not own the Beach Club and
because it is not financially responsible for
Debtor’s delinquent taxes, § 638 cannot be
invoked to force Park Restoration to as-
sume responsibility for the debt. To do so,
Park Restoration argued, would constitute
an unconstitutional taking in violation of

1. The policy also insured Park Restoration’s
personal property located at the structure.
The insurance proceeds associated with this
coverage are not in dispute.

2. Erie was dismissed from the interpleader
action on December 9, 2013, and as such, is
not a party to the bankruptcy action or this
appeal.
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both the constitution of the United States
as well as Pennsylvania’s constitution.3

Debtor also opposed Park Restoration’s
motion for summary judgment. Debtor ar-
gued that Park Restoration is not entitled
to any of the insurance proceeds, even that
portion which would remain after the pro-
ceeds were applied to the tax debt. Debtor
claimed that it is the beneficiary of the
insurance policy (as opposed to Park Res-
toration) because it (Debtor) owns the
Beach Club.

The bankruptcy court granted partial
summary judgment in favor of the Taxing
Authorities and partial summary judgment
in favor of Park Restoration. The bank-
ruptcy court concluded that: (1) 40 Pa.
Cons. Stat. § 638 unambiguously mandates
that the delinquent taxes be deducted from
the insurance proceeds; (2) because the
statute was enacted prior to the date that
the insurance was purchased, Park Resto-
ration was held to be on notice that it did
not have a protected property interest in
the insurance proceeds; (3) there was no
‘‘taking’’ of a protected property interest in
violation of the Takings Clauses in the
federal and Pennsylvania constitutions; (4)
the Taxing Authorities are entitled to $478,
260.75 of the insurance proceeds; (5) Debt-
or was not an insured beneficiary under
the insurance policy, and (6) as such, the
remaining $132,739.25 of the insurance
proceeds belongs to Park Restoration.

III. STANDARD OF REVIEW

When a district court reviews a decision
of a bankruptcy court, it reviews the factu-
al findings for clear error and its legal
conclusions de novo. Fed. R. Bankr. P.

8013; Meridian Bank v. Alten, 958 F.2d
1226, 1229 (3d Cir.1992).

IV. DISCUSSION

There are two appeals before this Court.
First, Park Restoration challenges the
bankruptcy court’s construction of 40 Pa.
Cons. Stat. § 638 and the constitutionality
of the statute’s application to this case.
Park Restoration argues, for the first time
on appeal, that because the insured prop-
erty—the Beach Club—only constitutes
nine percent of the total tax assessed value
of Debtor’s 55.33 acre parcel, Park Resto-
ration should only be responsible for nine
percent of the total delinquent tax debt.
Taking anymore, Park Restoration argues,
would violate the Takings Clauses of the
United States and Pennsylvania constitu-
tions.

The Taxing Authorities urges this Court
to disregard Park Restoration’s ‘‘pro rata
share’’ argument. They assert that because
Park Restoration did not raise this argu-
ment before the bankruptcy court, the ar-
gument is deemed waived pursuant to the
Federal Rules of Bankruptcy Procedure.
It is not necessary for this Court to ad-
dress the waiver issue, because, for the
reasons stated below, this Court resolves
Park Restoration’s appeal without reach-
ing Park Restoration’s ‘‘pro rata share’’
argument.

The second appeal is brought by Debtor.
It challenges the bankruptcy court’s con-
clusion that Park Restoration is entitled to
that portion of the insurance proceeds re-
maining after the Taxing Authorities re-
covered for the delinquent taxes. It claims
that Park Restoration is not entitled to
any of the proceeds because it does not

3. The bankruptcy court certified the matter to
the Attorney General of the Commonwealth of
Pennsylvania pursuant to 28 U.S.C. § 2403
because Park Restoration’s claim to the insur-
ance proceeds rests, in part, on a constitution-

al challenge to a Pennsylvania statute. The
Commonwealth, through the Attorney Gener-
al, subsequently filed an amicus brief in re-
sponse to the issues raised by the parties.
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have a financial interest in the insured
property (i.e., the Beach Club). Instead,
Debtor argues, the proceeds should be
paid to it as owner of the Beach Club.

The Court will first address Park Resto-
ration’s challenges to the bankruptcy
court’s decision and then it will turn to
Debtor’s challenges to the decision.

A. Park Restoration’s Challenge to
the Bankruptcy Court’s Decision

1. Individuals Generally Are Not
Financially Responsible for the

Debt of Third Parties

[1] It is a fundamental underpinning of
our legal system that individuals generally
are not held responsible for the debt of
others. See, e.g., United States v. Rodgers,
461 U.S. 677, 697, 103 S.Ct. 2132, 76
L.Ed.2d 236 (1983); Russell v. Clark’s
Ex’rs, 11 U.S. 7 Cranch 69, 3 L.Ed. 271
(1812) (‘‘To charge one person with the
debt of another, the undertaking must be
clear and explicit.’’). Here, the Taxing Au-
thorities try to avoid the fundamental ineq-
uity of their claim by arguing that Park
Restoration agreed to assume responsibili-
ty for Debtor’s delinquent taxes when it
purchased the insurance policy because 40
Pa. Cons. Stat. § 638 had already been
enacted and was therefore incorporated
into the policy. The Taxing Authorities
base their argument on the following boil-
erplate language in the policy: ‘‘[t]his poli-
cy conforms to the laws of the state in
which your principal office is located.’’ Dkt.
No. 10 at 3.

[2, 3] The Court is not persuaded by
the Taxing Authorities’ argument. In order
to contractually foist the liability of anoth-
er onto a contracting party, the contract
must be sufficiently explicit to place the

contracting party on reasonable notice that
it is assuming the liability of another by
entering into the contract. The above quot-
ed boilerplate language fails this test for at
least two reasons. First, the boilerplate
language incorporates all Pennsylvania
law, not just 40 Pa. Cons. Stat. § 638. This
is significant because this means that the
insurance policy also incorporated the fun-
damental principal that property taxes are
the financial responsibility of the owner.
See, e.g., Black’s Law Dictionary, Tax
(10th ed. 2014) (property tax is: ‘‘[a] tax
levied on the owner of property (esp. real
property), usually based on the property’s
value.’’) (emphasis added); North Philadel-
phia Trust Co. v. Heinel Bros., 315 Pa.
385, 172 A. 692, 693 (1934) (‘‘[I]t is the
policy of the law TTT to make the real
owner pay the [property] tax.’’). Second,
incorporating 40 Pa. Cons. Stat. § 638 into
the policy does not offer Tax Authorities
the relief they seek. This is because, as will
be discussed in more detail below, the
statute is ambiguous.

Accordingly, this Court concludes that
Park Restoration did not agree to assume
the Debtor’s tax liability simply by pur-
chasing an insurance policy on Debtor’s
property. Indeed, imposing such a liability
on Park Restoration through such a tenu-
ous means might give credence to Park
Restoration’s constitutional challenges.
However, the Court need not reach the
constitutional issues because, as explained
below, this Court finds 40 Pa. Cons. Stat.
§ 638 ambiguous.4

2. 40 Pa. Cons. Stat. § 638
Is Ambiguous

40 Pa. Cons. Stat. § 638 is part of a
comprehensive scheme that governs the
rights and obligations of both insurance
companies and their insured in the Com-

4. In addition, imposing such significant liabil-
ity on an innocent third party based on a
contractual provision that the average lay per-

son would not read may have the effect of an
adhesion contract and raises serious equitable
concerns.

472



584 551 BANKRUPTCY REPORTER

monwealth. Relevant to this lawsuit, the
statute conditions an insurance company’s
ability to pay out fire insurance proceeds
by providing that ‘‘[n]o insurance compa-
nyTTTshall pay a claim of a named insured
for fire damage to a structure located
within a municipalityTTTunless the insur-
ance companyTTTis furnished with a certif-
icate pursuant to subsection (b) of this
sectionTTT’’ 40 Pa. Cons. Stat. § 638 (a)
(2015). Subsection (b)(1)(ii), in turn, pro-
vides that the certificate shall set forth
whether there are any ‘‘delinquent taxes,
assessments, penalties and user charges’’
assessed ‘‘against the property’’ as of the
date of the fire damage. If there are out-
standing ‘‘delinquent taxes, assessments,
penalties and user charges’’ assessed
against the property, subsection (b)(2)(ii)
requires that the insurance company
‘‘transfer to the [municipality] treasurer an
amount from the insurance proceeds nec-
essary to pay the taxes, assessments, pen-
alties, charges and costs as shown on the
bill.’’

In this case, $478,260.75 in delinquent
property taxes had been assessed against
the Beach Club and the property on which
it was located at the time it was destroyed
by the fire. In the bankruptcy court’s
view, the foregoing statutory provisions
unambiguously mandate that Erie transfer
$478,260.75 from the insurance proceeds
to the municipal treasurer in satisfaction
of the delinquent tax debt. The bankrupt-
cy court reached this decision by conclud-
ing that the unambiguous statutory provi-
sions had been incorporated into the Erie
insurance policy by reference and that
Park Restoration agreed to be bound by
the same when it purchased the insurance
policy. Therefore, the bankruptcy court
concluded, 40 Pa. Cons. Stat. § 638, as ap-
plied, is constitutional, and no taking oc-
curred by virtue of its application to this
case.

[4–8] This Court respectfully disagrees
that 40 Pa. Cons. Stat. § 638 is unambigu-
ous. The polestar for interpreting a Penn-
sylvania statute is to ascertain and effectu-
ate the intention of the General Assembly.
See 1 Pa. Cons. Stat. Ann. § 1921(a)(2015);
White v. Lord Abbett & Co. LLC, 553 F.3d
248, 254 (3d Cir.2009). Therefore, ‘‘[t] he
starting point in every case involving con-
struction of a statute is the language it-
self.’’ Blue Chip Stamps v. Manor Drug
Stores, 421 U.S. 723, 756, 95 S.Ct. 1917,
1935, 44 L.Ed.2d 539 (1975) (Powell, J.,
concurring); see also, Dobrek v. Phelan,
419 F.3d 259, 263 (3d Cir.2005) (citing
Barnhart v. Sigmon Coal Co., 534 U.S.
438, 450, 122 S.Ct. 941, 151 L.Ed.2d 908
(2002) (a court must first ‘‘determine
whether the language at issue has a plain
and unambiguous meaning.’’)). The court’s
inquiry ends if the statutory language is
unambiguous and the statutory scheme is
coherent and consistent. Dobrek, 419 F.3d
at 263 (citing Barnhart, 534 U.S. at 450,
122 S.Ct. 941). However, the statute is
ambiguous if the disputed language is
‘‘reasonably susceptible of different inter-
pretations.’’ Dobrek, 419 F.3d at 264 (quot-
ing Nat’l R.R. Passenger Corp. v. Atchison
Topeka & Santa Fe Ry. Co., 470 U.S. 451,
473 n. 27, 105 S.Ct. 1441, 84 L.Ed.2d 432
(1985)). If the statute is ambiguous, the
court then must employ other traditional
tools of statutory interpretation. In re
Philadelphia Newspapers, LLC, 418 B.R.
548, 560 (E.D.Pa.2009).

[9] Thus, this Court must first deter-
mine whether 40 P.S. § 638 has a ‘‘plain
and unambiguous meaning.’’ Dobrek, 419
F.3d at 263. This Court concludes that it
does not. The Court reaches this conclu-
sion because the statute uses the terms
‘‘named insured’’ and ‘‘the insured proper-
ty owner’’ interchangeably. As set forth
above, the statute is a step-by-step proce-
dure that the insured party must follow in
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order to obtain the insurance proceeds. In
subsections (a) and (b)(1), the statute re-
fers to the insured party as the ‘‘named
insured.’’ However, in subsection (b)(2)(i),
the statute refers to the same insured
party as ‘‘the insured property owner.’’
Then, inexplicably, the statute reverts to
referring to the insured party as simply
the ‘‘named insured’’ in the remaining sub-
sections. A straight-forward reading of the
statute demonstrates that it is referencing
the same party when it refers to the
‘‘named insured’’ and ‘‘the insured proper-
ty owner.’’ Indeed, it makes no sense to
read a previously unreferenced third party
(i.e., an insured property owner) into the
statute and then never reference the third
party again in the remainder of the stat-
ute. The only logical way to read this
inconsistency is to assume that the Gener-
al Assembly meant that the ‘‘named in-
sured’’ and ‘‘the insured property owner’’
are synonymous.

Of course, this inconsistency in the stat-
ute is significant. If, for the purposes of
the statute, the insured party means the
‘‘named insured’’ then, arguably the stat-
ute is applicable to the present situation.
If, however, the term insured party means
the ‘‘insured property owner,’’ then the
statute is not applicable to this case be-
cause the parties concede that Park Resto-
ration does not own the Beach Club or the
property on which it is located. Therefore,
this Court concludes that 40 Pa. Cons.
Stat. § 638 is ‘‘reasonably susceptible of
different interpretations.’’ Dobrek, 419
F.3d at 264.

3. The Legislative History Demonstrates
that the General Assembly Intended
40 Pa. Cons. Stat. § 638 to Only
Apply to Insured Property Owners

[10] Having determined that the stat-
ute is ambiguous, this Court must attempt
to discern the Legislature’s intent using
the tools of statutory construction. United

States v. Cooper, 396 F.3d 308, 310 (3d.
Cir. 2005) (citing Ki Se Lee v. Ashcroft,
368 F.3d 218, 222 (3d. Cir.2004)). A fre-
quent tool for parsing out ambiguity in the
language of the statute is legislative histo-
ry. It is recognized that legislative history
is a ‘‘useful and appropriate tool for [an]
inquiry into [legislative] intent’’ when the
plain statutory text is ambiguous. Francis
v. Mineta, 505 F.3d 266, 270–71 (3d Cir.
2007); In re Philadelphia Newspapers, 418
B.R. at 561 (same). In this case, the legis-
lative history reveals that 40 Pa. Cons.
Stat. § 638 was introduced to address ‘‘a
problem that plague[d] many urban areas
in the Commonwealth,’’ namely the situa-
tion where a building is destroyed by fire
‘‘and the property owner walks away with
the insurance proceeds and avoids the
costs that may be incurred to protect the
public from that propertyTTT’’ 1992 Pa.
Legis. Journal, House, p. 1573 (June 29,
1992) (emphasis added). One Legislator
specifically stated that the ‘‘reason that
this legislation has been offered’’ is be-
cause property owners are frequently de-
linquent on their property taxes, so that
‘‘the municipality often will take these
properties over for taxes, and the cost to
the taxpayer then is not only the lost taxes
but to pay to have the property demol-
ished.’’ Id. Meanwhile, ‘‘the owners of
these properties take the [insurance] mon-
ey and run.’’ Id. (emphasis added). The
legislative history notes that 40 Pa. Cons.
Stat. § 638 solves this problem because
before an insurance claim can be paid, the
insured ‘‘[has] to go to the municipality
and get a certificate indicating that they
ha[ve] no back taxesTTT’’ (emphasis add-
ed). In other words, the purpose of this
statute was to ensure that a property own-
er who owed delinquent property taxes did
not walk away with the insurance proceeds
without first satisfying the outstanding tax
debt.
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[11] Another way of describing the
Legislature’s intent in adopting 40 P.S.
§ 638 is that it sought a means for collect-
ing delinquent taxes in the event that the
collateral for the taxes (i.e., the property)
was destroyed by fire. If a property owner
is delinquent on taxes, the Taxing Authori-
ties’ ultimate recourse is to place a lien on
the property and foreclose on the lien. If,
however, the property is destroyed by fire,
the Taxing Authorities lose their collateral
for the tax debt. Recouping the delinquent
taxes from the insurance proceeds is a way
of insuring that the municipality is paid
even if the property is destroyed. This, of
course, is consistent with the statute’s stat-
ed purpose, which is ‘‘to deter the commis-
sion of arson and related crimes, to dis-
courage the abandonment of property and
to prevent urban blight and deterioration.’’
Id. at § 638(k). If a property owner cannot
escape its financial liability through the
commission of arson, the property owner is
disincentivized to commit arson.

4. Property Taxes Are the
Responsibility of the

Property Owner

[12, 13] What is more, the statute can-
not be interpreted in isolation, but must be
read against other general legal principles
for it is axiomatic that the General Assem-
bly does not intend an absurd or unreason-
able result. See 1 Pa. Cons. Stat. Ann.
§ 1922(1) (2015). As the Commonwealth
concedes in its amicus brief, under Penn-
sylvania law, the owner of property is the
party responsible for taxes assessed
against the property. Dkt. No. 17 at 4
(citing Appeals of Baltimore & O.R.R., 405
Pa. 349, 175 A.2d 841, 843-844 (1961)) (not-
ing that ‘‘[s]ince Park Restoration does not
own [the Debtor’s parcel] is bears no di-
rect reasonability for paying the real estate
taxes assessed against [it.]’’) (emphasis in
original). As such, Pennsylvania courts
have consistently held that the property

owner is the party responsible for paying
real estate taxes, even for instance, if an-
other party is in possession of the proper-
ty. See, e.g., Bergdoll v. Pitts, 41 Pa.Super.
257, 258 (1909) (‘‘The party who at law is
responsible for the payment of taxes as-
sessed on real estate is the real own-
erTTTThe fact that he is out of possession
and that another is enjoying the rents,
issues and profits of the property is no
reason why its real owner should escape
the burden of paying the taxes on it.’’);
North Philadelphia Trust Co., 172 A. at
693 (‘‘[I]t is the policy of the law TTT to
make the real owner pay the tax.’’); Pa.
State Bldg. & Constr. Trades Council,
AFL-CIO v. Prevailing Wage Appeals Bd.,
570 Pa. 96, 808 A.2d 881, 886 (2002) (‘‘own-
er of the TTTbuildings, was responsible for
paying the real estate taxes on the proper-
ty to the taxing bodies.’’); Nesley v. Rock-
wood Spring Water Co., Inc., 285 Pa.Su-
per. 507, 428 A.2d 161, 162 (1981) (holding
that ‘‘[t]he general rule is that, in the
absence of an agreement to the contrary,
the lessor is responsible for’’ payment of
taxes assessed against the property); Mar-
cus Hook Devel. Park, Inc. v. Bd. of As-
sessment Appeals of Delaware Cnty., 68
Pa.Cmwlth. 229, 449 A.2d 70, 73 (1982)
(holding that lessee of real estate was not
the ‘‘real owner’’ for tax purposes despite
the fact that the lessee had a contractual
obligation to pay the taxes on the proper-
ty); 8A Keith A. Braswell, Summ. Pa. Jur.
2d Property § 26:134 (April 2016) (same).

There is nothing in 40 Pa. Cons. Stat.
§ 638 to suggest that the General Assem-
bly intended to depart from Pennsylvania’s
well-establish principle that property taxes
are the financial responsibility of the prop-
erty owner. To the contrary, the fact that
the statute equates the ‘‘named insured’’
with ‘‘the insured property owner’’ in sub-
section (b)(2)(i) suggests that the Legisla-
ture intended for the statute to apply only
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in those circumstances in which the named
insured owned the insured property. This
interpretation of the statute is substantiat-
ed by the legislative history that clearly
demonstrates that the purpose of the stat-
ute was to dissuade ‘‘property owner[s]’’
from ‘‘tak[ing] the money and run[ning].’’
1992 Pa. Legis. Journal, House, p. 1573
(June 29, 1992).

Based on the foregoing, this Court con-
cludes that the drafters of 40 Pa. Cons.
Stat. § 638 did not intend to depart from
basic principles of equity and tax law and
instead intended for the statute to apply
only in those situations where the insured
party owns the insured property, and as
such, any outstanding tax liability is the
responsibility of the property owner.
Therefore, the statute cannot be used to
shift Debtor’s tax burden onto Park Resto-
ration.5

B. Debtor’s Challenges to the Bank-
ruptcy Court’s Decision

1. Park Restoration Has an Insurable
Interest in the Beach Club

[14] As discussed above, Debtor ar-
gues that the bankruptcy court committed
reversible error when it determined that
Park Restoration has an insurable interest
in the Beach Club. Dkt. No. 21 at 11.
Debtor claims that in order to recover
under the insurance policy, Park Restora-
tion must have a ‘‘possessory interest’’ in

the Beach Club and the bankruptcy court
erred when it determined ‘‘that [Park Res-
toration] held a possessory interest in the
Beach Club akin to a leasehold or license.’’
Id. at 14. Debtor argues that Park Resto-
ration did not have a possessory interest in
the Beach Club; rather, Park Restoration
simply had a contractual right to ‘‘manage
and operate’’ the property. Id. at 15. Ac-
cording to Debtor, ‘‘[t]he fact that [Park
Restoration] has a financial interest in per-
sonal property at the Beach Club or in the
income that might have been generated by
future Beach Club operations is irrelevant’’
to whether Park Restoration is entitled to
the insurance proceeds. Id. at 14. Id.6

Debtor’s argument rests on the faulty
premise that Park Restoration must have
a possessory interest in the Beach Club in
order to have an insurable interest in the
structure. This simply is not the law in
Pennsylvania. Park Restoration need not
have a possessory interest in the Beach
Club in order to have an insurable inter-
est in the structure. See, e.g., Common-
wealth v. Rodebaugh, 102 Pa.Cmwlth. 592,
519 A.2d 555, 563 (1986) (Pennsylvania
law provides that ‘‘a person need not have
any property interest in the subject mat-
ter insured and that a person [has] an in-
surable interest in property ’if he holds
such relation to the property that its de-
struction by the peril insured against in-
volves pecuniary loss to him’ ’’); Kellner v.

5. While not raised by Park Restoration, this
Court also notes that the doctrine of laches
may be applicable in this case given that
Debtor’s outstanding tax liability dates back
to at least 1996. Gruca v. U.S. Steel Corp., 495
F.2d 1252, 1258 (3d. Cir.1974) (‘‘Laches con-
ceptualizes the inequity which may inhere
when a stale claim is permitted to be en-
forced.’’); Muscianese v. U.S. Steel Corp., 354
F.Supp. 1394, 1399 (E.D.Pa.1973) (‘‘The doc-
trine of laches is an equitable doctrine based
on public policy which requires the discour-
agement of stale demands. Laches is not a
mere lapse of time but is principally a ques-

tion of the inequity of permitting a claim to be
enforced where some change in condition has
taken place which would make enforcement
of the claim unjust.’’).

6. Debtor further notes that the insurance poli-
cy was organized by financial interest and
covered property category. Cover I insured
the building structure, Coverage 2 insured the
personal property located in the structure,
and Coverage 3 insured the income generated
at the Beach Club. Park Restoration opted to
purchase Coverage 1 and 2 only.
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Aetna Cas. & Surety Co., 605 F.Supp. 331,
333 (M.D.Pa.1984) (noting that it ‘‘is an
elementary principal of insurance law that
an insurable interest exists in any party
who would be exposed to financial loss by
the destruction of certain property.’’). As
the bankruptcy court points out ‘‘[t]he
resolution of the issue of whether Park
Restoration held an insurable interest was
not premised upon the precise nature of
Park Restoration’s property interest.
Rather, it was premised upon a determi-
nation of whether Park Restoration held
such a relationship with the property ’that
its destruction by the peril insured
against involves pecuniary loss to [Park
Restoration].’ ’’ Dkt. No. 25, Ex. 1 at 13
(quoting A.K. Nahas Shopping Ctr., Inc.
v. Reitmeyer, 161 B.R. 927 (Bankr.
W.D.Pa.1993)) (citing Rodebaugh, 519
A.2d at 563). The bankruptcy court deter-
mined that Park Restoration had an in-
surable interest in the Beach Club derived
from ‘‘its undisputed right to long term
possession and use of the Beach Club.’’
Id. at 14. This Court agrees. Not only did
Park Restoration stand to suffer pecuni-
ary loss from its loss of income related to
operating the facility, but per the terms of
the Management Agreement, Park Resto-
ration was obligated to invest its own
money into the Beach Club facilities.
Clearly, the destruction of the Beach Club
caused Park Restoration ‘‘pecuniary loss.’’

2. Debtor Is Not Entitled to Any
Portion of the Insurance

Proceeds

[15] Next, Debtor argues that even if
this Court were to determine that Park
Restoration has an insurable interest in
the Beach Club, Debtor is still entitled to
the insurance proceeds because it owns the
Beach Club. According to Debtor, the ‘‘fact
that [it] is not a named insured under the
policy does not preclude its recovery of the
[i]nsurance [p]roceeds for three reasons.’’
Id. at 9. First, Debtor claims that the

policy contemplates that Erie may have to
pay the proceeds to Debtor and not Park
Restoration. Second, Debtor argues that it
is the third party beneficiary of the insur-
ance policy and therefore entitled to the
proceeds. Lastly, Debtor argues that it is
the entity that suffered the insured loss, so
it should be awarded the proceeds. The
Court rejects Debtor’s arguments for the
following reasons.

a. The Insurance Policy Language Does
Not Dictate that the Proceeds Be

Paid to Debtor

As an initial matter, this Court notes—
and Debtor concedes—that Debtor is not
listed as the named insured under the
policy. Nevertheless, Debtor argues that it
is entitled to the insurance proceeds be-
cause Section 10 of the policy ‘‘contem-
plates’’ payment of the insurance proceeds
to the owner of the insured property re-
gardless of whether the owner is a named
insured. Section 10 states:

If we are called upon to pay a ‘‘loss’’ for
property of others, we reserve the right
to adjust the ‘‘loss’’ with the owner. If
we pay the owner, such payments will
satisfy your claims against us for the
owner’s property.

Dkt. No. 10, Ex. A at 37, Art. X (Commer-
cial Property Conditions), § 10. According
to Debtor, this section applies ‘‘to the situ-
ation at issue here, i.e. where the loss to
the covered property is suffered by some-
one other than the named insured.’’ Dkt.
No. 21 at 20. Debtor misconstrues the
meaning of Section 10. Section 10 is meant
to protect Erie from having to pay twice
under the policy. In the event Erie was
obligated to reimburse a third party for a
loss, then, per Section 10, Erie would not
also be obligated to pay Park Restoration
for the same loss. However, Section 10
cannot be used as a means to convert
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Debtor into the named insured under the
policy. As the bankruptcy court correctly
pointed out, Debtor has ‘‘not pointed to
any provision in the policy where it is the
named insured; nor has the Debtor cited
any compelling legal authority upon which
[it] bases its claim of entitlement to the
[i]nsurance [p]roceeds.’’ Dkt. No. 1, Ex. 5
at 12. Accordingly, this Court agrees with
the bankruptcy court that Section 10 does
not afford Debtor the relief it seeks.

b. Debtor Is Not a Third Party
Beneficiary of the Insurance

Policy

[16] Nor is this Court persuaded by
Debtor’s claim that it is an intended third
party beneficiary of the insurance policy.
Under Pennsylvania law:

[A] party becomes a third party benefi-
ciary only where both parties to the
contract express an intention to benefit
the third party in the contract itself,
Spires v. Hanover Fire Ins. Co., 364 Pa.
52, 70 A.2d 828 (1950), unless, [1] the
circumstances are so compelling that
recognition of the beneficiary’s right is
appropriate to effectuate the intention of
the parties; and [2] the performance sat-
isfies an obligation of the promisee to
pay money to the beneficiary, or the
circumstances indicate that the promisee
intends to give the beneficiary the bene-
fit of the promised performance.

Two Rivers Terminal, L.P. v. Chevron
USA, 96 F.Supp.2d 432, 450 (2000) (quot-
ing Scarpitti v. Weborg, 530 Pa. 366, 609
A.2d 147, 150 (1992)). Debtor fails to cite to
any provision in the insurance contract
that expresses an intention to benefit
Debtor, and thus does not satisfy the Spies
test. See Blue Mountain Mushroom Co.,
Inc. v. Monterey Mushroom, Inc., 246
F.Supp.2d 394, 401 (E.D.Pa.2002) (citing
Spires, 70 A.2d at 828 (‘‘To be a third
party beneficiary entitled to recover on a
contract it is not enough that it be intend-

ed by one of the parties to the contract
and the third person that the latter should
be a beneficiary, but both parties to the
contract must so intend and must indicate
that intention in the contract.’’)) (emphasis
in original).

[17] Under the second test, it is left up
to the discretion of this Court to decide if
‘‘the circumstances are so compelling that
recognition of the beneficiary’s right is ap-
propriate to effectuate the intention of the
parties.’’ Blue Mountain, 246 F.Supp.2d at
401 (citing Scarpitti, 609 A.2d at 150). The
Court does not find that the circumstances
of this case compel recognizing Debtor as
a third party beneficiary under the insur-
ance policy. First, Park Restoration is not
indebted to Debtor. Debtor half-heartedly
argues that under section seven of the
Management Agreement, Park Restora-
tion was required to indemnify Debtor for
the loss it suffered due to the destruction
of the Beach Club. See Dkt. No. 21 at 21
(claiming that Park Restoration must hold
Debtor harmless and indemnify it from
any loss that is the result of Park Restora-
tion’s use, misuse, occupancy, possession
or abandonment of the Beach Club). How-
ever, section seven of the Management
Agreement simply requires Park Restora-
tion to hold harmless and indemnify Debt-
or for any losses claimed by third parties.
Indeed, this section required Park Resto-
ration to maintain ‘‘public liability insur-
ance’’ with Debtor listed as an ‘‘additional
named insured.’’ Dkt. No. 9 at 50. There is
no allegation in this case that a third party
has brought a claim against Debtor; there-
fore, section seven is not applicable to this
case. Furthermore, even if section seven
could be read to apply to losses directly
suffered by Debtor, there has been no
showing that the fire was the result of
Park Restoration’s use, misuse, occupancy,
possession or abandonment of the Beach
Club. As there is no indication in the con-
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tract that Park Restoration and Erie in-
tended Debtor to be the beneficiary of the
insurance policy and there exists no com-
pelling circumstances that would warrant
finding otherwise, the Court holds that
Debtor is not a third party beneficiary
here.

c. Debtor Is Not the Only Party
that Suffered a Loss

[18] Debtor’s final argument is that it
‘‘is the only party that suffered the insured
loss,’’ so it is entitled to the remainder of
the insurance proceeds after payment to
the Taxing Authorities. Once again, Debt-
or’s argument is unavailing. As has already
been discussed above, Park Restoration
suffered a pecuniary loss when the Beach
Club was destroyed. The relief Debtor
seeks would bring about the result that
through the proceeds of an insurance poli-
cy that was procured and paid for by
another, Debtor would have all of its debt
extinguished and would pocket the remain-
ing $132,739.25. The law does not require
such an unjust result.7

V. CONCLUSION

For the foregoing reasons, the Court
affirms in part and reverses in part the
bankruptcy court’s decision. Specifically,
the Court hereby concludes that:

(1) The bankruptcy court’s grant of the
Taxing Authorities’ summary judg-
ment motion is REVERSED;

(2) The bankruptcy court’s denial of
Park Restoration’s summary judg-
ment motion is REVERSED;

(3) Park Restoration is entitled to the
full amount of the insurance pro-
ceeds; and

(4) The bankruptcy court’s decision that
Debtor is entitled to no part of the
insurance proceeds is AFFIRMED.

,
  

IN RE: DIAMOND BEACH
VP, LP, Debtor.

Randall J. Davis, Appellant,

v.

International Bank of Commerce,
Appellee.

Case No. 1:14–cv–00046
Adversary Proceeding No. 12–01006

United States District Court,
S.D. Texas, Brownsville Division.

Signed 04/29/2016

Background:  Proceeding was brought for
determination of value of property secur-
ing deed of trust lender’s claim, for pur-
poses of determining lender’s secured and
unsecured deficiency claims. The Bank-
ruptcy Court, Marvin Isgur, J., 506 B.R.
701, determined value, and guarantor of
debtor’s debt appealed.

Holdings:  The District Court, Andrew S.
Hanen, J., held that:

(1) bankruptcy court did not abuse its dis-
cretion in not basing its valuation on
‘‘cost’’ approach evidence proffered by
experts;

7. Debtor also complains that Park Restora-
tion is being paid proceeds in excess of the
value of Park Restoration’s financial interest.
Given that this Court has already determined
that Debtor is not a party to, nor a third party
beneficiary of, the insurance policy, Debtor

lacks standing to raise this claim. See, e.g.,
Ryan v. Travelers Indem. Co., 2013 WL
3289075, at *3 (E.D.Cal. June 28, 2013);
Graphia v. Balboa Ins. Con., 517 F.Supp.2d
854, 859 (E.D.La.2007).
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penalties as all sums would have been
incurred based upon an underlying nondis-
chargeable tax liability as well as within
the three years prior to the Petition Date
and, therefore, are nondischargeable.  The
IRS’s general unsecured claim survived
the Debtor’s Chapter 7 bankruptcy dis-
charge and the IRS is entitled to recoup
this indebtedness.

It is hereby ORDERED, ADJUDGED,
and DECREED that the Motion to En-
force Discharge and for Return of Seized
Income Tax Refund (Doc. No. 63) is DE-
NIED.

,
  

IN RE: TRUSTEES OF CONNEAUT
LAKE PARK, INC., Debtor.

Trustees of Conneaut Lake
Park, Inc., Plaintiff,

v.

Park Restoration, LLC, Defendant.

Bankruptcy Case No. 14–11277–JAD
Adv. Proc. No. 16–01029 JAD

United States Bankruptcy Court,
W.D. Pennsylvania.

Signed August 1, 2016

Background:  Chapter 11 debtor, the own-
er of an historic beach club that was de-
stroyed by fire, filed adversary complaint
against company that had operated club
pursuant to the parties’ written manage-
ment agreement, alleging claims for
breach of contract, failure to vacate club
without damage, failure to secure club in
commercially reasonable manner, and con-
tractual indemnity, and contemporaneously
filed motion for preliminary injunction en-
joining disbursement of fire insurance pro-

ceeds pending resolution of this proceed-
ing.

Holding:  The Bankruptcy Court, Jeffery
A. Deller, Chief Judge, held that in this
action for money damages, the court did
not have the power to issue a preliminary
injunction preventing defendant from use
of assets in which plaintiff had no lien or
equitable interest.

Motion denied.

See also 551 B.R. 577.

Bankruptcy O2374

In adversary proceeding for money
damages brought by Chapter 11 debtor,
the owner of an historic beach club that
was destroyed by fire, against manage-
ment company, bankruptcy court did not
have power to issue preliminary injunction
preventing management company from use
of insurance proceeds, assets in which
debtor had no lien or equitable interest,
pending adjudication of debtor’s contract
claim; although debtor’s adversary com-
plaint sought monetary damages for
breach of the management agreement
which, debtor argued, gave rise to manage-
ment company’s pecuniary interests and
capacity to procure the insurance policy
and receive the insurance proceeds, there
was no evidence that debtor expressly re-
quired management company to procure
the insurance, or of any lien held by debtor
in the insurance proceeds, or of manage-
ment company’s express agreement to pur-
chase the insurance for the benefit of debt-
or, nor were the insurance proceeds the
subject of the complaint.  Fed. R. Civ. P.
65; Fed. R. Bankr. P. 7065.

Jeanne S. Lofgren, Stonecipher Law
Firm, Pittsburgh, PA, for Plaintiff.
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John F. Mizner, Mizner Law Firm, Erie,
PA, for Defendant.

MEMORANDUM OPINION REGARD-
ING PLAINTIFF’S MOTION FOR

PRELIMINARY INJUNCTION

Jeffery A. Deller, Chief U.S. Bankruptcy
Judge

I. Summary

The Trustees of Conneaut Lake Park,
Inc., Inc., debtor and debtor-in-possession,
commenced an Adversary Proceeding on
June 13, 2016, against Park Restoration,
LLC, alleging breach of contract claims:
Failure to Vacate the Beach Club without
Damage; 1  Failure to Secure Beach Club
in Commercially Reasonable Manner; 2

and Contractual Indemnity.3  In each of
the three Counts, the Plaintiff alleges
‘‘damages as a result of the Defendant’s
breach of Management Agreement in an
amount not less than the full value of the
Beach Club.’’ This is the second adversary
proceeding between these Parties (among
others) filed in this Bankruptcy Case. In
the first Adversary Proceeding, the Defen-
dant herein sought title to certain insur-
ance proceeds resulting from the destruc-
tion of the Beach Club, while the Debtor
and certain Taxing Authorities asserted
rights in the insurance proceeds.  The in-
surance proceeds, $611,000.00, (‘‘Insur-
ance Proceeds’’), which are the subject of
the first Adversary Proceeding, were de-
posited into this Court’s Registry.

Contemporaneous with the filing of the
Complaint, the Debtor filed a Motion for
Preliminary Injunction, which Motion is
the subject of this Memorandum Opinion.

The Defendant filed its response to the
Motion, and after briefing and argument,
this matter is now ripe for determination.

For the reasons set forth below, the
Court shall enter an order denying the
preliminary injunction.

II. Background

The background of the disputes between
these parties is briefly summarized as fol-
lows.4  The Plaintiff presently holds, in
trust for the use of the general public,
208.213 acres of land and the improve-
ments thereon (the ‘‘Real Property’’) lo-
cated in Crawford County, Pennsylvania.
Prior to 2014, a building, commonly re-
ferred to as the ‘‘Beach Club,’’ was located
on part of the Real Property.  The Plain-
tiff and the Defendant were parties to the
Beach Club Management Agreement dat-
ed on or about November 24, 2008 (the
‘‘Management Agreement’’), pursuant to
which the Defendant agreed to provide
operational and management services for
the Beach Club.5 According to the Man-
agement Agreement, the Defendant
agreed that its management services:  (a)
‘‘include all services and functions neces-
sary to insure that the Beach Club is a
fully operational and full service club offer-
ing services commensurate with other
commercially similar clubs,’’ and (b) ‘‘in-
clude, but [are] not limited to, physical
control and security, all maintenance at
the facility, food and beverage, insuring
that the property is fully secured and
maintained in a commercially reasonable
fashion.’’  From at least November 2008
through and including August 1, 2013, De-

1. Count I of the Complaint, Adv. Case 16–
01029–JAD, Adv. Dkt. No. 1 (the ‘‘Com-
plaint’’).

2. Count II of the Complaint.

3. Count III of the Complaint.

4. Additional background can be found in this
Court’s Memorandum Opinion filed at Adv.
No. 15–1010–JAD, Dkt. No. 82.

5. A copy of the Management Agreement is
attached as Exhibit A to the Complaint.
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fendant was in possession of, used, and
occupied the Beach Club. On August 1,
2013, the Beach Club was destroyed by
fire.  By letter dated March 20, 2015, the
Plaintiff, among other things, advised De-
fendant that all of its right, title, and inter-
est in the Management Agreement termi-
nated when the fire occurred.

The gist of the Complaint is that be-
cause the Beach Club was on the Real
Property owned by the Plaintiff, the fail-
ure of the Defendant to ‘‘return’’ the
Beach Club in good condition to the Plain-
tiff at the termination of the Management
Agreement, was a breach of the Manage-
ment Agreement, for which the Plaintiff is
entitled to damages.

Failing to obtain an interest in the In-
surance Proceeds in the first Adversary
Proceeding,6 the Debtor now seeks a pre-
liminary injunction ‘‘enjoining disburse-
ment of the Insurance Proceeds pending
resolution of this Adversary Action and
granting such further relief as this Court
deems just and proper.’’ 7

III. Analysis

The first question this Court must an-
swer is, whether, in an action for money
damages, this Court has the power to issue
a preliminary injunction preventing the
Defendant from use of assets in which the
Plaintiff has no lien or equitable interest.
The United States Supreme Court has
found that no such power exists under the
law.  Grupo Mexicano de Desarrollo S.A.
v. Alliance Bond Fund, Inc., 527 U.S. 308,
119 S.Ct. 1961, 144 L.Ed.2d 319 (1999).

A. Grupo Mexicano de Desarrollo
S.A. v. Alliance Bond Fund, Inc.

The disposition of the Motion for Pre-
liminary Injunction is controlled by the
decision of the United States Supreme
Court in Grupo Mexicano de Desarrollo
S.A. v. Alliance Bond Fund, Inc., 527 U.S.
308, 119 S.Ct. 1961, 144 L.Ed.2d 319
(1999).  Below is a summary of the perti-
nent facts and application of the law as
recited in Grupo:

Grupo Mexicano de Desarrollo, S.A.
(GMD), was a Mexican holding company.
In 1994, GMD issued $250 million of
8.25% unsecured, guaranteed notes due
in 2001 (Notes), which ranked pari passu
in priority of payment with all of GMD’s
other unsecured and unsubordinated
debt.  Interest payments were due in
February and August of every year.
Between 1990 and 1994, GMD was in-
volved in a toll road construction pro-
gram sponsored by the Government of
Mexico.  Problems in the Mexican econ-
omy resulted in severe losses for the
concessionaries, who were therefore un-
able to pay contractors like GMD. In
response to these problems, in 1997, the
Mexican Government announced the
Toll Road Rescue Program, under which
it would issue guaranteed notes (Toll
Road Notes) to the concessionaries, in
exchange for their ceding to the Govern-
ment ownership of the toll roads.  The
Toll Road Notes were to be used to pay
the bank debt of the concessionaries,
and also to pay outstanding receivables
held by GMD and other contractors for

6. In the Memorandum Opinion issued by this
Court, I found that the Taxing Authorities
were entitled to be paid first from the Insur-
ance Proceeds, the balance to the Defendant
herein.  In reversing, the District Court found
that all of the Insurance Proceeds were pay-
able to the Defendant herein (Park Restora-
tion, LLC v. Summit Township, et al., (In re

Trustees of Conneaut Lake Park, Inc.), 551
B.R. 577 (W.D.Pa.2016).  Neither Court
found in favor of the Debtor nor is the Debtor
a party to the pending appeal before the
Court of Appeals.

7. Motion for Preliminary Injunction, Adv. No.
16–01029, Adv. Dkt. No. 7.
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services rendered to the concessionaries
(Toll Road Receivables).  In the fall of
1997, GMD announced that it expected
to receive approximately $309 million of
Toll Road Notes under the program.

By mid–1997 GMD was in serious fi-
nancial trouble.  In addition to the
Notes, GMD owed other debts of about
$450 million.  As a result of these finan-
cial problems, neither GMD nor its sub-
sidiaries (who had guaranteed payment)
made the August 1997 interest payment
on the Notes.  Between August and De-
cember 1997, GMD attempted to negoti-
ate a restructuring of its debt with its
creditors.  On October 28, GMD publicly
announced that it would place in trust its
right to receive $17 million of Toll Road
Notes, to cover employee compensation
payments, and that it had transferred its
right to receive $100 million of Toll Road
Notes to the Mexican Government (ap-
parently to pay back taxes).  GMD also
negotiated with the holders of the Notes
to restructure that debt, but by Decem-
ber these negotiations had failed.

On December 11, certain noteholders
(hereafter the ‘respondents’) accelerated
the principal amount of their Notes, and,
on December 12, filed suit for the
amount due in the United States Dis-
trict Court for the Southern District of
New York (petitioners had consented to
personal jurisdiction in that forum).
The complaint alleged that ‘GMD is at
risk of insolvency, if not insolvent al-
ready;’ that GMD was dissipating its
most significant asset, the Toll Road
Notes, and was preferring its Mexican
creditors by its planned allocation of
Toll Road Notes to the payment of their
claims, and by its transfer to them of
Toll Road Receivables;  and that these
actions would ‘frustrate any judgment’
respondents could obtain.  Respondents
sought breach-of-contract damages of
$80.9 million, and requested a prelimi-

nary injunction restraining petitioners
from transferring the Toll Road Notes
or Receivables.  On that same day, the
District Court entered a temporary re-
straining order preventing petitioners
from transferring their right to receive
the Toll Road Notes.

On December 23, the District Court
entered an order in which it found that
‘GMD is at risk of insolvency if not
already insolvent;’ that the Toll Road
Notes were GMD’s ‘only substantial as-
set;’ that GMD planned to use the Toll
Road Notes ‘to satisfy its Mexican cred-
itors to the exclusion of [respondents]
and other holders of the Notes’;  that
‘[i]n light of [petitioners’] financial con-
dition and dissipation of assets, any
judgment [respondents] obtain in this
action will be frustrated’;  that respon-
dents had demonstrated irreparable in-
jury;  and that it was ‘almost certain’
that respondents would succeed on the
merits of their claimTTTT  It preliminar-
ily enjoined petitioners ‘from dissipat-
ing, disbursing, transferring, conveying,
encumbering or otherwise distributing
or affecting any [petitioner’s] right to,
interest in, title to or right to receive or
retain, any of the [Toll Road Notes].’
TTT The court ordered respondents to
post a $50,000 bond.  The Second Cir-
cuit affirmed.  143 F.3d 688 (1998).  We
granted certiorari, 525 U.S. 1015, 119
S.Ct. 537, 142 L.Ed.2d 447 (1998).

Grupo Mexicano de Desarrollo, S.A. v.
Alliance Bond Fund, Inc., 527 U.S. 308,
311–313, 119 S.Ct. 1961, 1965, 144 L.Ed.2d
319, 327 (1999).

Justice Scalia framed the issue:  ‘‘This
case presents the question whether, in an
action for money damages, a United States
District Court has the power to issue a
preliminary injunction preventing the de-
fendant from transferring assets in which
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no lien or equitable interest is
claimed.’’ 8

In Grupo, the preliminary injunction
had become permanent before the Su-
preme Court considered the appeal, and
the respondents considered the appeal
therefore moot.  In its analysis, the Su-
preme Court compared the ‘‘usual prelimi-
nary injunction’’—to enjoin action that was
sought to be declared ‘‘unlawful,’’ with the
request by the noteholders—to enjoin an
action that was valid and lawful pending
the outcome of litigation:

In the case of the usual preliminary
injunction, the plaintiff seeks to enjoin,
pending the outcome of the litigation,
action that he claims is unlawful.  If his
lawsuit turns out to be meritorious—if
he is found to be entitled to the perma-
nent injunction that he seeks-even if the
preliminary injunction was wrongly is-
sued (because at that stage of the litiga-
tion the plaintiff’s prospects of winning
were not sufficiently clear, or the plain-
tiff was not suffering irreparable injury)
its issuance would in any event be harm-
less error.  The final injunction estab-
lishes that the defendant should not
have been engaging in the conduct that
was enjoined.  Hence, it is reasonable to
regard the preliminary injunction as
merging into the final one:  If the latter
is valid, the former is, if not procedural-
ly correct, at least harmless.  A quite
different situation obtains in the present
case, where (according to petitioners’
claim) the substantive validity of the fi-
nal injunction does not establish the sub-
stantive validity of the preliminary one.
For the latter was issued not to enjoin
unlawful conduct, but rather to render
unlawful conduct that would otherwise

be permissible, in order to protect the
anticipated judgment of the court;  and
it is the essence of petitioners’ claim that
such an injunction can be issued only
after the judgment is rendered.  If peti-
tioners are correct, they have been
harmed by issuance of the unauthorized
preliminary injunction—and hence
should be able to recover on the bond—
even if the final injunction is proper.  It
would make no sense, when this is the
claim, to say that the preliminary injunc-
tion merges into the final one.9

Having determined that the failure of
the petitioners to appeal the permanent
injunction does not forfeit their claim that
the preliminary injunction was wrongful,
the Supreme Court then considered the
question that is the issue squarely before
this Court:  Whether the Court has the
authority to issue the preliminary injunc-
tion pursuant to F.R.Civ.P. 65.

The Judiciary Act of 1789 conferred
on the federal courts jurisdiction over
‘all suits TTT in equity.’ § 11, 1 Stat. 78.
We have long held that ‘[t]he ‘jurisdic-
tion’ thus conferred TTT is an authority
to administer in equity suits the princi-
ples of the system of judicial remedies
which had been devised and was being
administered by the English Court of
Chancery at the time of the separation
of the two countries.’  Atlas Life Ins.
Co. v. W.I. Southern, Inc., 306 U.S. 563,
568, 59 S.Ct. 657, 83 L.Ed. 987 (1939).
See also, e.g., Stainback v. Mo Hock Ke
Lok Po, 336 U.S. 368, 382, n. 26, 69 S.Ct.
606, 93 L.Ed. 741 (1949);  Guaranty
Trust Co. v. York, 326 U.S. 99, 105, 65
S.Ct. 1464, 89 L.Ed. 2079 (1945);  Gor-
don v. Washington, 295 U.S. 30, 36, 55
S.Ct. 584, 79 L.Ed. 1282 (1935).  ‘Sub-

8. Grupo Mexicano de Desarrollo, S.A. v. Alli-
ance Bond Fund, Inc., 527 U.S. 308, 310, 119
S.Ct. 1961, 1964, 144 L.Ed.2d 319, 326
(1999)(emphasis added).

9. Id., at 527 U.S. 308, 315, 119 S.Ct. 1961.
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stantially, then, the equity jurisdiction of
the federal courts is the jurisdiction in
equity exercised by the High Court of
Chancery in England at the time of the
adoption of the Constitution and the en-
actment of the original Judiciary Act,
1789 (1 Stat. 73).’  A. Dobie, Handbook
of Federal Jurisdiction and Procedure
660 (1928).  ‘[T]he substantive prerequi-
sites for obtaining an equitable remedy
as well as the general availability of
injunctive relief are not altered by [Rule
65] and depend on traditional principles
of equity jurisdiction.’  11A C. Wright,
A. Miller, & M. Kane, Federal Practice
and Procedure § 2941, p. 31 (2d
ed.1995).  We must ask, therefore,
whether the relief respondents request-
ed here was traditionally accorded by
courts of equity.
Respondents do not even argue this
point.  The United States as amicus cu-
riae, however, contends that the prelimi-
nary injunction issued in this case is
analogous to the relief obtained in the
equitable action known as a ‘creditor’s
bill.’  This remedy was used (among
other purposes) to permit a judgment
creditor to discover the debtor’s assets,
to reach equitable interests not subject
to execution at law, and to set aside
fraudulent conveyances. [internal cita-
tions omitted] It was well established,
however, that, as a general rule, a credi-
tor’s bill could be brought only by a
creditor who had already obtained a
judgment establishing the debt. [internal
citations omitted] The rule requiring a
judgment was a product, not just of the
procedural requirement that remedies at
law had to be exhausted before equitable
remedies could be pursued, but also of
the substantive rule that a general credi-
tor (one without a judgment) had no
cognizable interest, either at law or in
equity, in the property of his debtor, and
therefore could not interfere with the

debtor’s use of that property.  As stated
by Chancellor Kent:  ‘The reason of the
rule seems to be, that until the creditor
has established his title, he has no right
to interfere, and it would lead to an
unnecessary, and, perhaps, a fruitless
and oppressive interruption of the exer-
cise of the debtor’s rights.’ [internal cita-
tions omitted].

Grupo Mexicano de Desarrollo, S.A. v.
Alliance Bond Fund, Inc., 527 U.S. 308,
320, 119 S.Ct. 1961, 1969, 144 L.Ed.2d 319,
332 (1999).

The Supreme Court reviewed it’s deci-
sion in De Beers Consol. Mines, Ltd. v.
United States, 325 U.S. 212, 65 S.Ct. 1130,
89 L.Ed. 1566 (1945), where United States
sought a preliminary injunction restraining
the defendants from removing their assets
from this country pending adjudication of
the merits of its complaint which sought
equitable relief against alleged antitrust
violations.  In concluding that the injunc-
tion was beyond the power of the District
Court, the Supreme Court stated:

‘[a] preliminary injunction is always ap-
propriate to grant intermediate relief of
the same character as that which may
be granted finally,’ but that the injunc-
tion in that case dealt ‘with a matter
lying wholly outside the issues in the
suit.’  Id., at 220, 65 S.Ct. 1130.  We
pointed out that ‘Federal and State
courts appear consistently to have re-
fused relief of the nature here sought,’
and we concluded:

To sustain the challenged order would
create a precedent of sweeping effect.
This suit, as we have said, is not to be
distinguished from any other suit in
equity.  What applies to it applies to
all such.  Every suitor who resorts to
chancery for any sort of relief by in-
junction may, on a mere statement of
belief that the defendant can easily
make away with or transport his mon-

485



106 554 BANKRUPTCY REPORTER

ey or goods, impose an injunction on
him, indefinite in duration, disabling
him to use so much of his funds or
property as the court deems neces-
sary for security or compliance with
its possible decree.  And, if so, it is
difficult to see why a plaintiff in any
action for a personal judgment in tort
or contract may not, also, apply to the
chancellor for a so-called injunction
sequestrating his opponent’s assets
pending recovery and satisfaction of a
judgment in such a law action.  No
relief of this character has been
thought justified in the long history of
equity jurisprudence.  Id., at 222–223,
65 S.Ct. 1130.

The statements in the last two sen-
tences, though dictum, confirms that the
relief sought by respondents does not
have a basis in the traditional powers of
equity courts.

Grupo Mexicano de Desarrollo, S.A. v.
Alliance Bond Fund, Inc., 527 U.S. 308,
327, 119 S.Ct. 1961, 1972, 144 L.Ed.2d 319,
336 (1999).

The requirement that the creditor ob-
tain a prior judgment is a fundamental
protection in debtor-creditor law—ren-
dered all the more important in our
federal system by the debtor’s right to a
jury trial on the legal claim.  There are
other factors which likewise give us
pause:  The remedy sought here could
render Federal Rule of Civil Procedure
64, which authorizes use of state pre-
judgment remedies, a virtual irrele-
vance.  Why go through the trouble of
complying with local attachment and
garnishment statutes when this all-pur-
pose prejudgment injunction is avail-
able?  More importantly, by adding,
through judicial fiat, a new and powerful
weapon to the creditor’s arsenal, the
new rule could radically alter the bal-
ance between debtor’s and creditor’s

rights which has been developed over
centuries through many laws—including
those relating to bankruptcy, fraudulent
conveyances, and preferences.  Because
any rational creditor would want to pro-
tect his investment, such a remedy
might induce creditors to engage in a
‘race to the courthouse’ in cases involv-
ing insolvent or near-insolvent debtors,
which might prove financially fatal to
the struggling debtor.

Grupo Mexicano de Desarrollo, S.A. v.
Alliance Bond Fund, Inc., 527 U.S. 308,
331, 119 S.Ct. 1961, 1974, 144 L.Ed.2d 319,
338 (1999).

After reviewing the legal history of pre-
judgment attachment under early English
law, the Supreme Court decided that ‘‘such
a remedy was historically unavailable from
a court of equity,’’ and would create a ‘‘new
rule [that] could radically alter the balance
between debtor’s and creditor’s rights.’’
Therefore, the Supreme Court held the
District Court had no authority to issue a
preliminary injunction preventing petition-
ers from disposing of their assets pending
adjudication of respondents’ contract claim
for money damages.’’  Id.

‘A federal court has no authority gen-
erally to freeze a defendant’s funds to
help ensure satisfaction of a judgment
should the plaintiff prevail on an under-
lying legal claim.’  F.T. Int’l, Ltd. v.
Mason, No. 00–5004, 2000 WL 1479819,
*1, 2000 U.S. Dist. LEXIS 14601, at *3
(E.D.Pa. Oct. 5, 2000) (citing Grupo
Mexicano De Desarrollo v. Alliance
Bond Fund, 527 U.S. 308, 119 S.Ct.
1961, 144 L.Ed.2d 319 (1999)).  ‘A court
also has no authority in any event to
freeze assets in an amount which ex-
ceeds that recoverable in the underlying
action.’  F.T. Int’l, Ltd., 2000 WL
1479819, at *1, 2000 U.S. Dist. LEXIS
14601 at *3 (citing Hoxworth v. Blinder,
Robinson & Co., Inc., 903 F.2d 186, 198–
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99 (3d Cir. 1990)).  ‘Aside from the tra-
ditional showing necessary to obtain pre-
liminary injunctive relief, a plaintiff may
obtain a prejudgment freeze on a defen-
dant’s assets only if he has asserted a
cognizable equitable claim, has demon-
strated a sufficient nexus between that
claim and specific assets of the defen-
dant which are the target of the injunc-
tive relief, and has shown that the re-
quested interim relief is a reasonable
measure to preserve the status quo in
aid of the ultimate equitable relief
claimed.’  F.T. Int’l, Ltd., 2000 WL
1479819, at *1, 2000 U.S. Dist. LEXIS
14601 at *3–4.

Akers v. Akers, No. 5:15–CV–2512, 2015
WL 4601155, at *2 (E.D.Pa. July 31, 2015).

B. Strouse Greenberg Properties VI
Limited Partnership et al. v. CW
Capital Asset Management LLC
et al.

In support of its position that this Court
has the authority to issue a preliminary
injunction with respect to the Insurance
Proceeds, the Plaintiff primarily relies on
Strouse Greenberg Properties VI Limited
Partnership et al. v. CW Capital Asset
Management LLC et al., 442 F.Supp.2d
313 (E.D.La.2006).  The background of
Strouse is as follows:  Strouse Greenberg
Properties VI Limited Partnership
(Strouse Greenberg) and Oak Island II
Limited Partnership (Oak Island Partner-
ship) filed a complaint for declaratory
judgment against CWCapital Asset Man-
agement LLC (CW Capital), successor in
interest to CRIIMI MAE Services Limit-
ed Partnership, and LaSalle Bank Nation-
al Association (LaSalle Bank).  Strouse
Greenberg was the owner of a 426–unit
apartment complex located in New Or-
leans, Louisiana (Oak Island I).  Oak Is-
land Partnership was the owner of the
Oak Island II Apartments (Oak Island II).
CW Capital was the special servicer for

LaSalle Bank, as trustee for the Regis-
tered Holders of Mortgage Capital Fund-
ing, Inc., Commercial / Multifamily Mort-
gage Pass–Through Certificates, Series
1997–MCI (the ‘‘Trust’’).  The Trust was
the owner and holder of two Multifamily
Notes and Addendum to Multifamily
Notes (the Strouse Note and the Oak Is-
land Partnership Note), dated November
13, 1996, in the principal amounts of
$3,361,000 (the Oak Island I loan), and
$3,840,000 (Oak Island II loan) made pay-
able to The Patrician Financial Company.
In addition to a mortgage on the prop-
erty, the contracts assigned to the Trust
all proceeds of the hazard and title in-
surance as additional collateral and
provided the Trust with the exclusive
option to hold all proceeds of the insur-
ance policies.  The mortgages each con-
tain cross-collateralization and cross-de-
fault provisions such that security for one
loan is security for the other and a default
on one loan is a default on the other.
Hurricane Katrina destroyed Oak Island I
and II.

Oak Island I was covered by a
$5,000,000 FEMA Standard Flood In-
surance Policy.  Without the knowledge
of the Trust, in November 2005, Strouse
Greenberg received 40 checks totaling
$5,000,000 in compensation for damage
to Oak Island I. All but one of the
policies listed the Trust, as mortgag-
ee/loss-payee.  Thirty-eight of the
checks ($4,750,000) were two-party
checks payable to Strouse Greenberg
and the Trust’s agent;  two checks in the
amount of $250,000 were payable to only
Strouse Greenberg.  Without the
Trust’s authorization, Strouse Green-
berg negotiated 39 of the 40 checks:  38
two-party checks and one check payable
only to Strouse Greenberg.  One addi-
tional check is missing.
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On February 1, 2006, Strouse Green-
berg informed the Trust that it had
received the checks.  When Strouse
Greenberg refused to turn over the pro-
ceeds to the Trust, the Trust declared
both the Oak Island I and Oak Island II
mortgage loans to be in default on Feb-
ruary 6, 2006, and accelerated both loans
on February 27, 2006.  The outstanding
balance for the two loans is approxi-
mately $6.8 million.  Strouse Greenberg
and Oak Island Partnership filed a com-
plaint for declaratory judgment, seeking
a declaration that the defendants 1) are
not entitled to accelerate the loans, 2)
are not entitled to the insurance pro-
ceeds, 3) are not entitled to a prepay-
ment premium, and 4) are entitled to no
more than payment of the balance of the
Oak Island I loan less any monies held
in escrow.  CWCapital filed an answer
on its own behalf and on behalf of the
Trustee and the Trust (collectively the
Trust), a counterclaim against Strouse
Greenberg and Oak Island Partnership,
and a third-party complaint against
Samuel M. Switzenbaum as guarantor.
The counterclaim and third-party com-
plaint allege claims of breach of contract
and civil conversion.  The court denied
the Trust’s motion for a temporary re-
straining order and held a hearing on
the motion for a preliminary injunction.

Id., at 315.

The Trust argued that it was entitled to
a preliminary injunction against Strouse
Greenberg to preclude the borrower from
spending the insurance proceeds or expos-
ing the proceeds to other creditors without
the knowledge or consent of the Trust.
Strouse Greenberg contended that rele-
vant loan document between it and the
Trust, did not require that the insurance
proceeds from the FEMA policies be deliv-
ered to the Trust because ‘‘Covenant 5
refers only to the Lexington Insurance
Company policy and does not include the

FEMA flood insurance policy, which
Strouse Greenberg voluntarily purchased
in addition to the coverage required by the
contract.’’  Strouse Greenberg Props. VI
LP v. CW Capital Asset Mgmt. LLC, 442
F.Supp.2d 313, 316 (E.D.La.2006).  Alter-
natively, Strouse Greenberg argued that,
‘‘even if the loan documents authorize the
Trust to hold the insurance proceeds, the
Trust is required to apply the proceeds to
the restoration of the damaged property
because, as long as Strouse Greenberg
continues to make payments on the notes
and restoration of the damage is economi-
cally feasible, there is no ‘default’ which
would trigger the cross-collateralization
and cross-default provisions of the con-
tract.’’  Id.

The Trust argued that it would suffer
irreparable harm if injunctive relief were
not granted, and that it was entitled to the
injunctive relief as ‘‘a widely recognized
exception to the rule against issuing an
injunction to preserve money damages is
when the property restrained is the sub-
ject of the lawsuit.’’

‘A preliminary injunction is always ap-
propriate to grant intermediate relief of
the same character as that which may
be granted finally.’  In re Fredeman
Litigation, 843 F.2d 821, 825 (5th Cir.
1988) (quoting De Beers Consolidated
Mines v. United States, 325 U.S. 212, 65
S.Ct. 1130, 1134, 89 L.Ed. 1566 (1945)).
‘[A]n injunction may issue to protect as-
sets that are the subject of the dispute
or to enjoin conduct that might be en-
joined under a final order.’  Id. at 827.
In each of the cases in which courts have
restrained or enjoined the disbursement
of funds, ‘the assets frozen were in some
way the subject of the litigation.’  Id.

Strouse Greenberg Props. VI LP v. CW
Capital Asset Mgmt. LLC, 442 F.Supp.2d
313, 320 (E.D.La.2006).
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After reviewing the evidence, the court
found the loan documents required that
Strouse Greenberg purchase the insur-
ance, and the Lender, as attorney in fact
for the Borrower, would collect and receive
the insurance proceeds and apply the in-
surance proceeds, at Lender’s option, to
the reconstruction of the property or to
the loan balance.  In addition to a mort-
gage on the property, the contracts as-
signed to the Trust all proceeds of hazard
and title insurance as additional collateral
and provided the Trust with the exclusive
option to hold all proceeds of the insurance
policies.  Further finding the insurance
proceeds were the subject to the dispute,
the court granted the injunction as an
appropriate remedy.

C. Whether the Court has the Au-
thority to Issue the Preliminary
Injunction pursuant to F.R.Civ.P.
65?

As in Grupo Mexicano, this Motion for
Preliminary Injunction presents the ques-
tion whether, in an action for money dam-
ages, this Court has the power to issue a
preliminary injunction preventing the de-
fendant from transferring assets in which
no lien exists and which alleged equitable
interest is not the subject of the dispute.10

The Plaintiff declares that the ‘‘Insur-
ance Proceeds in this case are related to
the dispute, and an injunction against their
dissipation is permissible.  The very
agreement giving rise to the Defendant’s
pecuniary interests and capacity to pro-
cure the Policy and receive the Insurance
Proceeds is the Agreement that is the
subject of this litigation.  Even more fun-
damentally, the Insurance Proceeds repre-
sent the replacement value for the loss of

the building structure that the Defendant
warranted to the Plaintiff it would vacate
without damage.’’ 11

In Strouse Greenberg, the case relied on
by the Plaintiff in support of its position,
the lawsuit was brought by the Strouse
Greenberg to determine the rights in the
insurance proceeds.  The court concluded,
with ample evidence, the loan agreements
provided the lender with a lien on the
proceeds, expressly required the borrower
to purchase the insurance, and granted to
the lender sole control over the proceeds,
to either rebuild or repay the loan, at its
option.  This express language is what the
court relied on in finding that it had the
power to adjudicate the preliminary in-
junction.

Here, the Complaint seeks monetary
damages for breach of the Management
Agreement.  No evidence was offered
whereby the Plaintiff expressly required
the Defendant to procure the insurance, or
of any lien held by the Plaintiff in the
Insurance Proceeds, or of Defendant’s ex-
press agreement to purchase the insurance
for the benefit of the Plaintiff.  Nor are
the Insurance Proceeds the subject of the
Complaint.  Therefore, Strouse Greenberg
does not support the granting of a prelimi-
nary injunction.

IV. Conclusion

For the reasons set forth in Grupo Mex-
icano, I find this Court lacks the authority
to issue a preliminary injunction prevent-
ing the Defendant from disposing of the
Insurance Proceeds—if and when they are
disbursed to the Defendant from the
Court’s Registry—pending adjudication of

10. Grupo Mexicano de Desarrollo, S.A. v. Alli-
ance Bond Fund, Inc., 527 U.S. 308, 310, 119
S.Ct. 1961, 1964, 144 L.Ed.2d 319, 326
(1999).

11. Plaintiff’s Memorandum in Support of Mo-
tion for Preliminary Injunction, Adv. Dkt. No.
8, pp. 4–5.
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the Plaintiff’s contract claim for money
damages.

Because I find this Court lacks the pow-
er to issue the preliminary injunction as
requested by the Plaintiff, I need not con-
sider whether the Plaintiff as met the ele-
ments for the granting of a preliminary
injunction as set forth in Fed.R.Civ.P. 65
(which is incorporated into bankruptcy
proceedings by operation of Fed.
R.Bankr.P. 7065).

For the reasons set forth above, the
Court shall enter an Order denying Plain-
tiff’s Motion for Preliminary Injunction.

,
  

IN RE: NC & VA WARRANTY COM-
PANY, INC. dba 1st Choice Mechani-

cal Breakdown Coverage, Debtor.

NC & VA Warranty Company, Inc. dba
1st Choice Mechanical Breakdown

Coverage, Plaintiff,

v.

The Fidelity Bank, Defendant.

CASE NO.15–80016
ADV. PROC. NO. A–15–9032

United States Bankruptcy Court,
M.D. North Carolina,

Durham Division.

Signed June 29, 2016

Background:  Chapter 7 debtor, a com-
pany in the business of administering a
‘‘vehicle service program’’ that provided
customers of automobile dealerships pro-
tection against loss in the event of me-
chanical breakdown of their vehicles,
brought adversary proceeding against
trustee of trust account into which debt-
or, pursuant to insurance agreement with

its re-insurer, had deposited premiums,
reserves, and funds with which to pay
customer claims and to indemnify re-in-
surer. Debtor subsequently filed motion
to amend complaint to add re-insurer as
a party defendant and to assert several
claims against it, including a claim for
breach of contract.

Holdings:  The Bankruptcy Court, Benja-
min A. Kahn, J., held that:

(1) in taking judicial notice of related dis-
trict-court complaint, the bankruptcy
court could take judicial notice of the
factual allegations made in that plead-
ing;

(2) debtor was not judicially estopped
from asserting breach-of-contract
claim;

(3) debtor stated a claim for breach of
contract under Ohio law;

(4) debtor failed to state a claim for
breach of fiduciary duty; and

(5) debtor failed to state a claim for
breach of North Carolina’s Unfair and
Deceptive Trade Practices Act
(UTPA).

Motion granted in part and denied in part.

1. Bankruptcy O2162

Leave to amend a pleading, pursuant
to a timely motion to amend, should be
denied only when the amendment would be
prejudicial to the opposing party, there has
been bad faith on the part of the moving
party, or the amendment would be futile.
Fed. R. Civ. P. 15(a); Fed. R. Bankr. P.
7015.

2. Bankruptcy O2162

Amendment is ‘‘futile’’ when the pro-
posed amended complaint fails to state a
claim and would be subject to dismissal on

490



784 563 BANKRUPTCY REPORTER

Defendants are to settle an order on five
days’ notice. The proposed order must be
submitted by filing a notice of the pro-
posed order on the Case Manage-
ment/Electronic Case Filing docket, with a
copy of the proposed order attached as an
exhibit to the notice. A copy of the notice
and proposed order shall also be served
upon counsel for the Plaintiffs.

,
  

IN RE: TRUSTEES OF CONNEAUT
LAKE PARK, INC., Debtor,

Gary Harris, Individually and as Alter
Ego for MM–E Holding Trust, Con-
core Holding Trust, Richman Holding
Trust and 3470 Corp. d/b/a/ The Water
Company, Plaintiff,

v.

Trustees of Conneaut Lake
Park, Inc., Defendant.

Bankruptcy No. 14–11277–JAD
Adversary No. 16–1039–JAD

United States Bankruptcy Court,
W.D. Pennsylvania.

February 3, 2017

Background:  Party asserting interest in
rides at debtor’s amusement park brought
adversary proceeding that was essentially
in nature of replevin action, and debtor
moved to dismiss.

Holdings:  The Bankruptcy Court, Jeffery
A. Deller, Chief Judge, held that:

(1) Pennsylvania two-year statute of limi-
tations on replevin claim began to run,
at very latest, when party asserting
ownership interest in rides at debtor’s
amusement park was barred by court
order, under threat of criminal tres-
pass, from entering onto park grounds
to exercise any control over rides;

(2) statute was not tolled by party’s incar-
ceration;

(3) statute was not tolled by appointment
of receiver for debtor’s assets; and

(4) expiration of statute of limitations, cou-
pled with park owner’s continuous, no-
torious or open, and exclusive posses-
sion of these disputed rides, served to
extinguish any claim of title that party
may have had to these rides and to
transfer title to rides to park owner.

Motion granted.

1. Replevin O1, 76
Under Pennsylvania law, replevin is

action at law to recover possession of per-
sonal property and to recover damages
incurred as result of defendant’s illegal
detention of property.

2. Replevin O8(4)
To prevail in replevin action under

Pennsylvania law, plaintiff must show, not
only title, but also the exclusive right of
immediate possession of property in ques-
tion.

3. Bankruptcy O2162
Statute of limitations defense may be

considered in context of motion to dismiss
where complaint facially shows noncompli-
ance with the limitations period, and where

Motion to Dismiss for Lack of Personal Juris-
diction and Improper Service of Process [ECF
No. 153];  AIRCO’s Motion Dismiss for Lack
of Personal Jurisdiction and Improper Ser-
vice of Process [ECF No. 162];  Chubb Atlan-
tic’s Motion to Dismiss the Amended Com-

plaint, or in the Alternative for a Stay Pending
Arbitration [ECF No. 170], in part;  Cross–
Motion Pursuant to 11 U.S.C. Section 1142(b)
for an Order Necessary for Consummation of
the Bankruptcy Plan [ECF No. 187].
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affirmative defense of the running of stat-
ute of limitations clearly appears on face of
pleading.

4. Bankruptcy O2162, 2163

Courts may consider statute of limita-
tions defense on motion to dismiss where
both the face of complaint and the public
record of which court may take judicial
notice demonstrate that limitations period
has run.

5. Replevin O20

Replevin claims are subject to two-
year statute of limitations under Pennsyl-
vania law.  42 Pa. Cons. Stat. Ann.
§ 5524(3).

6. Declaratory Judgment O255

Under Pennsylvania law, claim for de-
claratory relief is governed by the applica-
ble statute of limitations on the concurrent
legal remedy.

7. Limitation of Actions O45

Under Pennsylvania law, two-year
statute of limitations on replevin claim
does not begin to run until the right to
bring cause of action arises, upon an act by
the possessor that is inconsistent with the
owner’s rights.  42 Pa. Cons. Stat. Ann.
§ 5524(3).

8. Limitation of Actions O45

Pennsylvania two-year statute of limi-
tations on replevin claim began to run, at
very latest, when party asserting owner-
ship interest in rides at debtor’s amuse-
ment park was barred by court order,
under threat of criminal trespass, from
entering onto park grounds to exercise any
control over rides.  42 Pa. Cons. Stat. Ann.
§ 5524(3).

9. Limitation of Actions O75

Under Pennsylvania law, mere fact
that litigant is incarcerated does not re-
lieve him of need to commence suit with

applicable period of limitations.  42 Pa.
Cons. Stat. Ann. § 5533(a).

10. Limitation of Actions O104.5
Entry of state court order that ap-

pointed receiver to take possession of as-
sets of financially troubled owner of
amusement park, and that barred any per-
son or entity from exercising self-help as
to park owner’s assets, did not foreclose
use of judicial process in order to resolve
competing claims to ownership of park
rides, and thus did not equitably toll two-
year statute of limitations on replevin ac-
tion by party asserting interest in these
park rides.  42 Pa. Cons. Stat. Ann.
§ 5524(3).

11. Limitation of Actions O104.5
Even assuming that two-year statute

of limitations on replevin action by party
that asserted interest in rides at amuse-
ment park was tolled upon entry of court
order appointing receiver to take control
over park owner’s assets, any such tolling
ended more than two years prior to com-
mencement of replevin action when custo-
dianship was terminated.  42 Pa. Cons.
Stat. Ann. § 5524(3).

12. Adverse Possession O106(4)
 Replevin O20

Expiration of two-year statute of limi-
tations on replevin action by party assert-
ing interest in rides at amusement park,
coupled with park owner’s continuous, no-
torious or open, and exclusive possession
of these disputed rides, served to extin-
guish any claim of title that party may
have had and to transfer title to rides to
park owner.  42 Pa. Cons. Stat. Ann.
§ 5524(3).

Jeanne S. Lofgren, George T. Snyder,
Stonecipher Law Firm, Pittsburgh, PA, for
Defendant.
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MEMORANDUM OPINION

JEFFERY A. DELLER, Chief U.S.
Bankruptcy Judge

The primary issue before the Court is
whether the Plaintiff’s claims and causes of
action against the defendant are time
barred.1 For the reasons set forth below,
the Court concludes that the Plaintiff’s
claims are stale and that this Adversary
Proceeding should be dismissed.

I.

Allegations of the Complaint

This Adversary Proceeding is a property
dispute that’s been percolating since the
mid to late 1990’s.

The Defendant is the Trustees of Con-
neaut Lake Park, Inc. (referred to herein
as the ‘‘Defendant’’ or ‘‘TCLP’’). TCLP is
the reorganized debtor who owns and/or
operates an amusement park consisting of
land, buildings, rides and other facilities
located on or near the shore of Conneaut
Lake in Crawford County, Pennsylvania.

The Plaintiff in this Adversary Proceed-
ing is Mr. Gary Harris. Mr. Harris com-
menced this action in his own name and as
the purported ‘‘alter ego’’ of various trusts
or entities that he owns and/or controls.
Those alleged trusts and/or entities are:
MM–E Holding Trust, 16401 Holding
Trust, Concore Holding Trust, Richman
Holding Trust, Resort Holding Trust, and

3740 Corp. d/b/a The Water Company.
Collectively, these entities are referred to
herein as the ‘‘Harris Entities.’’ The
‘‘Harris Entities’’ and Mr. Harris are col-
lectively referred to herein as the ‘‘Plain-
tiff.’’

By this Adversary Proceeding, the
Plaintiff seeks a judgment declaring it as
‘‘the owner of the water company and its
systems and equipment at’’ Conneaut Lake
Park. See Complaint at ¶ 19. As to the
water company assets, the Plaintiff further
seeks a judgment declaring it as the owner
of the water company contracts and ac-
counts. See Complaint at ¶ 20. The Plain-
tiff also seeks a judgment declaring it to
be the ‘‘sole and exclusive owner of amuse-
ment park rides and games et al [sic] used
or stored at’’ Conneaut Lake Park. See
Complaint at ¶ 23.

The Plaintiff seeks to have all of the
assets that are the subject of this Adver-
sary Proceeding ‘‘returned and restored’’
to the Plaintiff. See Complaint at ¶¶ 20 and
24. In this regard, the Plaintiff seeks con-
trol of these assets by way of injunctive
relief enjoining the Defendant from trans-
ferring or otherwise disposing the disputed
assets. See Complaint at ¶¶ 21, 24 and 25.2

II.

Prior State Court Litigation 3

Mr. Harris, through various entities he
owned or controlled, purchased Conneaut

1. The Court has jurisdiction over this Adver-
sary Proceeding pursuant to 28 U.S.C.
§ 1334. This Adversary Proceeding and the
related objection to claim are core proceed-
ings over which this Court may enter final
judgment pursuant to 28 U.S.C.
§§ 157(b)(2)(A), (B), (C), (E), (K), (M) and
(O ).

2. To obtain an injunction, the Plaintiff must
prove, among other things, that the Plaintiff’s
cause of action has a ‘‘likelihood of success.’’
Ferring Pharmaceuticals, Inc. v. Watson

Pharmaceuticals, Inc., 765 F.3d 205, 215 n.9
(3d Cir. 2014). As set forth herein, the Plain-
tiff’s Complaint is time barred and has no
likelihood of success.

3. The authenticity of the documents filed of
record in the state court proceedings is not in
dispute. In addition, with respect to the cop-
ies of the state court record filed in this Ad-
versary Proceeding, the Court takes judicial
notice of the contents of the same pursuant to
Federal Rule of Evidence 201.
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Lake Park in 1996. Thereafter, he purport-
edly caused the park assets to be assigned
or conveyed to various entities.

This Adversary Proceeding is not the
first litigation involving the disputed as-
sets. In an equity action filed in 1998 in the
Court of Common Pleas of Crawford
County (the ‘‘Equity Action’’), the validity
of a settlement agreement concerning the
disputed assets was ruled to be unenforce-
able by way of an Adjudication rendered
in February 20, 2003 by President Judge
Gordon R. Miller. A copy of the Adjudica-
tion is annexed at Exhibit ‘‘B’’ to the De-
fendant’s Brief in Support of Motion to
Dismiss Complaint or, in the Alternative,
for a More Definite Statement, which is
filed at ECF Doc. # 13.4

As found by President Judge Miller, the
directors of TCLP believed that TCLP
owned all of the assets at the park ‘‘lock,
stock and barrel’’ and Mr. Harris and/or
the Harris Entities (through a separate
entity owned, controlled or managed by
Mr. Harris called Asset Management) dis-
puted this assertion. See Adjudication at
¶¶ 15 and 75.

In his Adjudication, President Judge
Miller defined the ‘‘Park’’ as the ‘‘land,
buildings, rides and other facilities and
asset[s]’’ at Conneaut Lake Park See id. at
p. 3. President Judge Miller also found
that ‘‘Mr. Harris expressly represented
that the Park was being transferred to
TCLP ‘lock, stock and barrel.’ ’’ See Adju-
dication at p. 24. Ultimately, the Court of
Common Pleas of Crawford County did
not adjudicate the ownership issue as to
the disputed rides when it rendered the

settlement agreement unenforceable. See
Adjudication at n. 6, p. 39.

Nonetheless, the record reflects that
while the Equity Action was pending, As-
set Management filed a replevin action
against TCLP and others on July 13, 1999
at Case No. AD 1999–746 in the Court of
Common Pleas of Crawford County.

The complaint in replevin was amended
on April 11, 2001 (the ‘‘Replevin Com-
plaint’’). See ECF Doc. # 34 at Exhibit
‘‘1’’. Paragraph 2 of the Replevin Com-
plaint avers that Asset Management ‘‘man-
ages the affairs and has the express au-
thority to act on behalf’’ of certain of the
Harris Entities. Paragraph 3 of the Re-
plevin Complaint avers that certain of the
Harris Entities claimed ownership of the
amusement rides at Conneaut Lake Park
and demanded their replevy.

On July 10, 2002, President Judge Miller
issued an order granting summary judg-
ment in favor of TCLP and dismissed the
Replevin Action on the basis that Asset
Management lacked the authority to pur-
sue the action on behalf of the averred
Harris Entities. See ECF Doc. # 34 at
Exhibit 7. The Court of Common Pleas
also refused Asset Management’s motion
for reconsideration (which had requested
permission of certain of the Harris Enti-
ties to intervene and to file an amended
complaint in replevin). This determination
of the trial court was affirmed by the
Superior Court of Pennsylvania on August
22, 2003. Pursuant to its opinion the Supe-
rior Court of Pennsylvania wrote:

We find no abuse of discretion in the
court’s refusal to allow Asset Manage-
ment to name new plaintiffs to an action

4. In his Adjudication, President Judge Miller
describes at length the tortured history re-
garding the conveyances and alleged convey-
ances of real and personal property at Con-
neaut Lake Park. Included in his Adjudication
is a summary of the conveyances purportedly

orchestrated by Mr. Gary Harris to avoid for-
feiture of assets in connection with his crimi-
nal conviction for tax evasion and racketeer-
ing in the United States District Court for the
Northern District of Ohio. See Adjudication at
¶¶ 9–48.
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originally filed in July 13, 1999. The
motion for reconsideration was filed well
beyond the expiration of the two-year
statute of limitations for actions in re-
plevin, and was also filed the day before
trial was set to commenceTTT Thus,
amendment to name the four trusts as
plaintiffs would clearly have been im-
proper.

See ECF Doc. # 34 at Exhibit 7.

3740 Corp. is also no stranger to the
litigation referenced above. In the Equity
Action, 3740 Corp. opposed the custodian
of TCLP’s efforts to sell the sewer system
at Conneaut Lake Park. 3740 Corp. sought
to intervene in the Equity Action to block
the sale. By Memorandum Order dated
January 28, 2003, Judge Anthony J. Var-
daro denied 3740 Corp.’s application to
intervene in the Equity Action. See ECF
Doc. # 31 at Exhibit ‘‘C’’.

In those proceedings Mr. Harris person-
ally requested to intervene because the
custodian of TCLP sought to sell other
personal property in which Mr. Harris
claimed an interest. Mr. Harris’ request
was denied as being untimely. In reaching
its decision, the Court of Common Pleas
noted that if Mr. Harris claimed ownership
of personal property at Conneaut Lake
Park ‘‘he could have filed a replevin action
long ago to recover that property or if he
believes the property was stolen or some-
how no longer on the Conneaut Lake
Property, he certainly could have filed a
legal action to recover from those he felt to
be responsible.’’ See Memorandum Order
at p. 11–12. Thereafter, in 2005, Mr. Har-
ris filed within the Equity Action a Motion
to Release Personal Property, which the
Court of Common Pleas denied by way of
an order dated March 18, 2005. See Exhib-
it ‘‘E’’ to the Supplement/Addendum to
Motion to Dismiss filed at ECF Doc. # 37.

The denial was based upon res judicata
and lack of standing.

III.

The Instant Motion to Dismiss

The matter presently before the Court
is the Motion to Dismiss Complaint or, in
the Alternative, for a More Definite State-
ment (the ‘‘Motion to Dismiss’’) filed by
the Defendant. By the Motion to Dismiss,
the Defendant asserts a myriad of defens-
es sounding in want of jurisdiction or res
judicata.

Given that the foundation of these de-
fenses rested on the prior judgments made
in the state court system, the Court direct-
ed the parties to supplement the record in
this case by filing copies of the state court
judgments and related documents. The
Court also afforded the parties the oppor-
tunity to file supplemental briefs. See e.g.
Order Signed on 11/14/2016 Directing Par-
ties To Jointly Produce Prior Court Or-
ders Regarding Issues Presented In This
Adversary Proceeding filed at ECF Doc.
# 27;  and Order Signed on 1/17/2017 Per-
mitting Plaintiff To File Responsive
Pleading To Defendant’s Supplement In
Support of Motion to Dismiss And Brief
In Support Of Supplement To Motion to
Dismiss no later than February 1, 2017
filed at ECF Doc. # 44.

In response to this Court’s directives,
the parties filed various documents with
the Court. Of note, the Defendant filed a
Brief in Support of Supplement to Motion
to Dismiss, in which TCLP asserts that
the Plaintiff’s claims are barred by the
applicable statutes of limitation and should
be dismissed with prejudice pursuant to
Fed.R.Civ.P. 12(b)(6) and Fed.R.Bankr.P.
7012. See Brief in Support of Supplement
to Motion to Dismiss at pp. 4–6. The
Plaintiff also filed a Supplemental Brief at
ECF Doc. # 48 disputing the Defendant’s
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statute of limitations defense.5 This Memo-
randum Opinion addresses the merits of
this defense and the Plaintiff’s opposition
thereto.

Standard for Motions to Dismiss

Fed.R.Civ.P. 12(b)(6) provides that com-
plaints may be dismissed for ‘‘failure to
state a claim on which relief can be grant-
ed.’’

In deciding such a motion, the Court
‘‘may consider material which is properly
submitted as part of the complaintTTTwith-
out converting the motion to dismiss into a
motion for summary judgment.’’ Lee v.
City of Los Angeles, 250 F.3d 668, 688 (9th
Cir. 2001). If the documents are not physi-
cally attached to the complaint, they may
be considered if the documents’ authentici-
ty is not contested. Id.

The Court may also consider:  docu-
ments the complaint incorporates by refer-
ence or are otherwise integral to the claim
(see Rosenfield v. HSBC Bank, USA, 681
F.3d 1172, 1178 (10th Cir. 2012), Brown-
mark Films, LLC v. Comedy Partners, 682
F.3d 687, 690 (7th Cir. 2012), Building
Indus. Elec. Contractors Ass’n v. City of
New York, 678 F.3d 184, 187 (2d Cir.
2012)), information subject to judicial no-
tice (see Schatz v. Republication State
Leadership Comm., 669 F.3d 50, 55–56 (1st
Cir. 2012), Skilstaf, Inc. v. CVS Caremark
Corp., 669 F.3d 1005, 1016 n. 9 (9th Cir.
2012), Gee v. Pacheco, 627 F.3d 1178, 1186
(10th Cir. 2012)), and matters of public
record such as orders and other materials
in the record of the case (see Miller v.
Redwood Toxicology Lab., Inc., 688 F.3d
928, 931 n. 3 (8th Cir. 2012)).

In order ‘‘[t]o survive a motion to dis-
miss, a complaint must contain sufficient
factual matter, accepted as true, to ‘state a
claim for relief that is plausible on its
face.’ ’’ Ashcroft v. Iqbal, 556 U.S. 662, 678,
129 S.Ct. 1937, 173 L.Ed.2d 868
(2009)(quoting Bell Atl. Corp. v. Twombly,
550 U.S. 544, 570, 127 S.Ct. 1955, 167
L.Ed.2d 929 (2007)).

‘‘A claim has facial plausibility when the
plaintiff pleads factual content that allows
the court to draw the reasonable inference
that the defendant is liable for the miscon-
duct alleged.’’ Id. (quoting Twombly, 550
U.S. at 556, 127 S.Ct. 1955);  see also Er-
ickson v. Pardus, 551 U.S. 89, 127 S.Ct.
2197, 167 L.Ed.2d 1081 (2007)(applying
Twombly standard to pro se complaint).

Determining whether a claim for relief is
plausible is a ‘‘context-specific task’’ re-
quiring the court to ‘‘draw on its judicial
experience and common sense.’’ Ashcroft
v. Iqbal, 556 U.S. at 679, 129 S.Ct. 1937
(citing Iqbal v. Hasty, 490 F.3d 143, 157–58
(2d Cir. 2007)). ‘‘A pleading that offers
‘labels and conclusions’ or ‘‘a formulaic rec-
itation to the elements of a cause of action
will not do.’ ’’ Id. at 678, 129 S.Ct. 1937.

Additionally, the court need not accept
as true bald assertions (or bald conclusions
or inferences), legal conclusions couched or
masquerading as facts, or conclusions con-
tradicted by the complaint’s own exhibits
or other documents of which the court may
take proper notice. See Lazy Y Ranch Ltd.
v. Behrens, 546 F.3d 580, 588 (9th Cir.
2008);  Bishop v. Lucent Tech., Inc., 520
F.3d 516, 519 (6th Cir. 2008);  Aulson v.
Blanchard, 83 F.3d 1, 3 (1st Cir. 1996)(the
court is not obligated to ‘‘swallow the

5. The Plaintiff also alleges that the Defendant
should not be permitted to assert the statute
of limitations because of the Defendant’s ‘‘un-
clean hands.’’ ECF Doc. # 48 at 4. Nothing in
the record reflects the preclusion of the Plain-
tiff from having properly filed his replevin

action sooner. In fact, the record demon-
strates that the Plaintiff is no stranger to the
courthouse having litigated these matters in
some fashion or another for more than ten
years.
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plaintiff’s invective hook, line, and sinker,
bald assertions, unsupportable conclusions,
periphrastic circumlocutions, and the like
need not be credited’’).

The Court also observes that while it
analyzes a pro se plaintiff’s allegations un-
der the relaxed liberal pleading standard
accorded to pro se litigants pursuant to
Erickson v. Pardus, 551 U.S. at 94, 127
S.Ct. 2197, the law is clear in that the
Court is also not required to assume the
role of advocate on behalf of the Plaintiff.6

See Merryfield v. Jordan, 584 F.3d 923,
924 n.1 (10th Cir. 2009).

Dismissal for Failure to State a Claim

[1] A fair reading of the Complaint is
that the Plaintiff is asserting claims sound-
ing in replevin. ‘‘Replevin is an action at
law to recover the possession of personal
property and to recover damages incurred
as a result of the defendant’s illegal deten-
tion of plaintiff’s property.’’ Transport Int’l
Pool, Inc. v. United Transport Carriers,
Civ. A. No. 02–8163, 2003 WL 1918973, at
*3 (E.D. Pa. Apr. 21, 2003).

[2] ‘‘To prevail in a replevin action, ‘the
plaintiff must show not only title, but also
the exclusive right of immediate possession
of the property in question.’ ’’ Susquehan-
na Commercial Fin., Inc. v. French, Civ. A.
No. 10–7481, 2011 WL 1743503, at *4 (E.D.
Pa. May 5, 2011) (quoting Ford Motor
Credit Co. v. Caiazzo, 387 Pa.Super. 561,
564 A.2d 931, 933 (1989)).

The Complaint filed by the Plaintiff falls
squarely within the parameters of a re-
plevin action (even though the text of the
Complaint itself omits the word ‘‘replev-
in’’). The Court reaches this conclusion
because the Complaint unequivocally alleg-

es that (a) the Plaintiff is the true owner of
the disputed assets, (b) the Plaintiff is
entitled to have the assets ‘‘returned and
restored’’ to the Plaintiff, and (c) the De-
fendant should be enjoined from transfer-
ring or otherwise disposing the disputed
assets.

With the Complaint being, in substance,
a replevin action, the question before the
Court is whether applicable statutes of
limitation should bar the Plaintiff’s cause
of action?

[3] As a preliminary matter, it should
be emphasized that courts have held that a
statute of limitations defense may be con-
sidered in the context of a motion to dis-
miss when ‘‘the complaint facially shows
noncompliance with the limitations period
and the affirmative defense [of the running
of the statute of limitations] clearly ap-
pears on the face of the pleading.’’ Oshiver
v. Levin, Fishbein, Sedran & Berman, 38
F.3d 1380, 1384 n. 1 (3d Cir. 1994);  see
also Berkery v. Verizon Comm., Inc., 658
Fed.Appx. 172, 174 (3d Cir. 2016).

[4] In addition, courts may also consid-
er a statute of limitations defense when
both the face of the complaint and the
public record of which the court may take
judicial notice demonstrate that the run-
ning of the statute of limitations has oc-
curred. Newman v. Krintzman, 723 F.3d
308, 309 (1st Cir. 2013);  cf. Schmidt v.
Skolas, 770 F.3d 241, 249–50 (3d Cir.
2014)(holding that pre-answer dismissal
not appropriate, when decision rested on
extrinsic affidavits in addition to public
SEC documents and averments identified
in the complaint).7

6. The Court would note that while Mr. Harris
purports to have commenced this Adversary
Proceeding on a pro se basis, the Complaint
he filed was actually ghost written by legal
counsel who had a limited, yet undisclosed,
engagement agreement with Mr. Harris.

7. Considering TCLP’s statute of limitations
defense in light of the state court record sub-
mitted by the parties in this Adversary Pro-
ceeding is also appropriate under the sum-
mary judgment rules. When a court considers
matters extrinsic to the complaint, the law
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[5] There is a two-year statute of limi-
tations for claims of replevin under Penn-
sylvania law. 42 Pa. Cons. Stat. Ann.
§ 5524(3);  Zuk v. E. Pa. Psychiatric Inst.
of the Med. Coll. of Pa., 103 F.3d 294, 300
(3d Cir. 1996)(‘‘The Pennsylvania statute of
limitations on replevin is two years.’’).

[6] In addition, a claim for declaratory
relief ‘‘is governed by the applicable stat-
ute of limitations on the concurrent legal
remedy.’’ Algrant v. Evergreen Valley
Nurseries Ltd. P’ship, 126 F.3d 178, 184–
85 (3d Cir. 1997) (applying the statute of
limitations of 42 Pa. Cons. Stat. Ann.
§ 5524(7) to a declaratory relief action).
Again, as set forth above, the concurrent
legal remedy in this case is replevin—
which has a two-year statute of limitations.

[7] In a replevin action, the statute of
limitations does not begin to run until the
right to bring an action arises;  and the
right to bring an action arises only upon
an act by the possessor that is inconsistent
with the owner’s rights. See MacDonald v.
Leverington Constr. Co., 331 Pa. 381, 200
A. 8, 9 (1938). See also Zuk, 103 F.3d at
300 (noting that claim for replevin had
arisen once defendant’s possession was
‘‘open, notorious, and under claim of
right’’);  cf. Priester v. Milleman, 161
Pa.Super. 507, 55 A.2d 540, 542 (1947)
(‘‘When chattels are placed into the posses-
sion of another and are to be returned at a
fixed time, as in the case of a conditional
sale and undoubtedly in a bailment, the
right of action accrues immediately upon a
default.’’).

[8] Taking the factual allegations con-
tained in the Plaintiff’s Complaint as true,
and duly considering the undisputed state
court record filed by the parties, the Court
finds that the Plaintiff was dispossessed
from the disputed assets on January 29,
1999 at the latest. The Plaintiff admits as
much in his Objection to Defendant’s Mo-
tion to Dismiss and filed at ECF Doc.
# 17 where he writes:

The Plaintiff objects to the Debtor’s
claim that no attempt had been made to
exercise any control, possession, or
maintenance of the personal property in
question. The Crawford County Court
and its appointed custodians, William
Jordan and Herbert Brill barred the
Plaintiff from Park grounds under the
threat of criminal trespassing (see Ex-
hibit D/Court Order dated January 29,
1999 and Exhibit E/Jorden Letter).

See Gary Harris, Plaintiff, Objection to
Defendant’s Motion to Dismiss at p.2. As
such, the two-year statute of limitation for
Mr. Harris to bring his cause of action
began to run in early 1999.

However, the instant Adversary Pro-
ceeding was commenced on August 3,
2016, more than fifteen years after Mr.
Harris was aware that he was precluded
from the disputed assets. This action was
also filed (a) more than fourteen years
after President Judge Miller both dis-
missed Asset Management’s Replevin Ac-
tion and denied as untimely the requests of
Mr. Harris and certain of the Harris Enti-

provides that the court may convert a defen-
dant’s motion to dismiss into a motion for
summary judgment pursuant to Fed.R.Civ. 56
and Fed.R.Bankr.P. 7056. See Fed.R. Civ.P.
12(d) and Fed.R.Bankr.P. 7012. In the case at
bar, the Plaintiff filed his own extrinsic pa-
pers which provided no cognizable rebuttal to
the Defendant’s statute of limitations defense.
As such, no genuine dispute of material fact
exists, and judgment as a matter of law dis-

missing the Adversary Proceeding is warrant-
ed. Jakimas v. Hoffmann–La Roche, Inc., 485
F.3d 770, 777 (3d Cir. 2007)(citing Anderson
v. Liberty Lobby, Inc., 477 U.S. 242, 252, 106
S.Ct. 2505, 91 L.Ed.2d 202 (1986) and hold-
ing that to overcome summary judgment, the
non-moving party must produce more than a
mere scintilla of evidence on which a jury
could reasonably find for the non-movant).
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ties to intervene, (b) more than thirteen
years after President Judge Miller’s Adju-
dication in the Equity Action wherein he
summarized TCLP’s view that it owned
the park assets ‘‘lock, stock, and barrel,’’
(c) more than thirteen years after Judge
Vardaro denied the efforts of both 3740
Corp. and Mr. Harris to intervene in the
Equity Action as being untimely, and (d)
and more than eleven years after Mr. Har-
ris unsuccessfully sought to compel the
release of personal property by way of the
Motion to Release filed in the Equity Ac-
tion.

There can only be one conclusion result-
ing from this history:  the Plaintiff’s claims
as to the disputed assets 8 are barred by
the applicable statute of limitations.

The Plaintiff nonetheless disputes the
statute of limitations defense posed by
TCLP. In this regard, the Plaintiff con-
tends that the undisputed record evidences
that the statute of limitations has been
tolled. Towards this end, the Plaintiff cites
two facts in support of the Plaintiff’s toll-
ing argument. One, is the fact that Mr.
Harris was incarcerated during a period of
time while the custodianship was pending.
Two, is the fact that the custodianship was
pending in the first instance.

[9] As to incarceration, the mere fact
that a litigant was imprisoned does not

relieve a plaintiff from the passing of the
applicable statute of limitations. 42 Pa.
Cons. Stat. Ann. § 5533(a) provides as
much because it plainly states that ‘‘im-
prisonment does not extend the time limit-
ed’’ by Pennsylvania’s statutes of limita-
tion.

[10] As to the custodianship, it is true
that on January 29, 1999 an order was
entered by Court of Common Pleas Judge
Anthony J. Vardaro that appointed the
custodian as a receiver to take control of
TCLP’s assets. See Gary Harris, Plaintiff,
Objection to Defendant’s Motion to Dis-
miss (filed at ECF Doc. # 17) at Exhibit
‘‘D’’. This order also precluded any person
or entity from removing or tampering with
property located at Conneaut Lake Park.
Id. In essence, the relevant provisions of
Judge Vardaro’s order precluded any per-
son or entity from exercising self-help as
to TCLP’s assets. Of course, the order
itself noted that no party may remove,
destroy or tamper with TCLP’s assets
‘‘pending further Order of CourtTTT’’ Thus,
the order allowed for the judicial process
to be utilized to determine any ownership
issues as to property claimed by TCLP.9

As such, the order of the Common Pleas
Court does not toll any statute of limita-
tions with respect to competing claims of
ownership of any property at the park.
This Court’s conclusion in this regard is

8. The Court notes that none of the parties
have asserted that the water system at Con-
neaut Lake is considered a fixture, and thus
should be treated as real estate. To the extent
the water system is a fixture and is real estate,
this asset was deeded to TCLP in 1997. See
Adjudication at pp. 8–10;  see also Smith v.
Weaver, 445 Pa.Super. 461, 665 A.2d 1215,
1218 (1995)(‘‘fixture is an article in the nature
of personal property which has been so an-
nexed to the realty that it is regarded as part
and parcel of the land’’).

9. Under Pennsylvania law the appointment of
a receiver does not change the debtor’s rights
or interests in property. Sovereign Bank v.

Schwab, 414 F.3d 450, 455 (3d Cir. 2005)(cit-
ing Warner v. Conn, 347 Pa. 617, 32 A.2d
740, 741 (1943)(explaining that a receiver
‘‘takes only the interest of the owner subject
to’’ valid interests of others in the property);
Commonwealth Trust Co. v. Harkins, 312 Pa.
402, 167 A. 278, 281 (1933)(noting that a
‘‘receivers stand in the shoes of the owner
and take only his interest in the property
subject to all valid liens against it’’);  and
Pearson Mfg. Co. v. Pittsburgh Steamboat
Co., 309 Pa. 340, 163 A. 680, 682 (1932)(ex-
plaining that receiver takes only interest of
owner of the property)).
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consistent with later opinions and/or or-
ders by Judge Vardaro and President
Judge Miller which indicated that replevin
actions by the Plaintiff were stale. This
Court’s conclusion is also consistent with
the Superior Court of Pennsylvania which
also concluded that the Plaintiff’s replevin
actions were time barred.

[11] The Court further observes that
the state court record provides that the
custodianship was terminated by an order
of court dated June 29, 2007. See Exhibit
‘‘D’’ Defendant’s Supplemental/Addendum
to the Record (ECF Doc. # 31) at p. 110.
Even if the custodianship’s pendency
served to toll the statute of limitations, the
tolling period ended when the custodian-
ship ended. As such, under circumstances
viewed most favorable to the Plaintiff, the
statute of limitations expired in June of
2009 (which is over seven years prior to
the filing of this Adversary Proceeding).

[12] As a matter of law, the passing of
the statute of limitations period (coupled
with TCLP’s continuous, notorious or
open, and exclusive possession of the dis-
puted assets) extinguished any claim of
title that the Plaintiff may have to the
disputed assets and transferred such title
to the Defendant. See Gee v. CBS, Inc.,
471 F.Supp. 600, 653–54 (E.D. Pa.)(opinion
by Becker, J.), aff’d, 612 F.2d 572 (3d Cir.
1979);  Priester v. Milleman, 161 Pa.Super.
507, 55 A.2d 540, 543 (1947);  BuyFig-
ure.com, Inc. v. Autotrader.com, Inc., 76
A.3d 554, 562 (Pa. Super. Ct. 2013);  and
Lightfoot v. Davis, 198 N.Y. 261, 91 N.E.
582, 583–84 (1910).

Accordingly an order shall be entered
that dismisses this Adversary Proceeding
for failure to state a claim. In addition,
given that the Court is dismissing the
Plaintiff’s Adversary Proceeding on statute
of limitations grounds, the Court need not
consider the remaining defenses argued by

the Defendant because those defenses
have been rendered moot.

IV.

Impact of Statute of Limitations
on the Objection to Claim

The Court’s determination above im-
pacts the allowability of the proof of claim
filed by Mr. Harris in the underlying
bankruptcy case.

By way of background, on July 14, 2015,
Mr. Harris filed a proof of claim at Claim
# 24 in the amount of $1,430,000.30 as
‘‘value paid for CLP contents, amusement
rides, equipment, fixtures, tools, tractors,
vehicles & water sewer system.’’ The claim
also seeks, as an alternative, the ‘‘return of
contents.’’ It also states ‘‘Park contents
still owned by this creditor.’’ The Debtor
filed an objection to the allowance of Claim
# 24 at Case No. 14–11277 at ECF Doc.
# 465.

A fair reading of the proof of claim
indicates that the claim is another vehicle
by which Mr. Harris is seeking the replevy
of the disputed assets;  the Plaintiff essen-
tially admitted as much at the October 28,
2016 hearing on the TCLP’s objection to
the claim. See Transcript of Hearing Held
11/28/2016 filed at ECF Doc. # 36 at pp.
12–15.

Given the duplicative nature of the proof
of claim with the instant Adversary Pro-
ceeding, the parties agreed that the
Claim’s Objection should be consolidated
with the Adversary Proceeding. Id. The
parties also agreed that the outcome of
this Adversary Proceeding will result in a
similar outcome with respect to the proof
of claim filed by Mr. Harris. Id. As a
result, the Court entered an order consoli-
dating these two proceedings.

With the Court having determined that
the Adversary Proceeding is barred by the
applicable statute of limitations, the same
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conclusion applies to the proof of claim
filed by Mr. Harris. That is, the proof of
claim filed by Mr. Harris at Claim # 24 is
disallowed.

V.

Conclusion

Because the relief requested by Plain-
tiff’s Complaint is time barred, dismissal of
the Complaint, with prejudice, is warrant-
ed. Because the proof of claim filed by the
Plaintiff at Claim # 24 mirrors the relief
requested in the Complaint, disallowance
of the claim is warranted as well. Appro-
priate Orders shall be issued consistent
with this Memorandum Opinion.

ORDER

AND NOW, this 3rd day of February,
2017, for the reasons expressed in the
Memorandum Opinion entered this date,
the Court hereby ORDERS, ADJUDGES
AND DECREES, that the Defendant’s
Motion to Dismiss is Granted, and the
Plaintiff’s Complaint is hereby Dismissed
with prejudice.

,
  

IN RE Jeffrey V. HOWES.

Civil Action No. ELH–16–840

United States District Court,
D. Maryland.

Signed 12/12/2016

Background:  Orders were entered by the
United States Bankruptcy Court, Gordon,
J., requiring Chapter 13 debtor-mortgagor
to make escrow payments on residential
mortgage debt, and later dismissing case
based on debtor’s payment default. Debtor
appealed.

Holdings:  The District Court, Ellen L.
Hollander, J., held that:

(1) pending appeal, which was concerned
with identity of party entitled to re-
ceive Chapter 13 debtor-mortgagor’s
monthly mortgage payments, did not
deprive bankruptcy court of jurisdic-
tion to enter escrow or dismissal order;

(2) bankruptcy court did not abuse its dis-
cretion in requiring Chapter 13 debtor-
mortgagor who, after filing for bank-
ruptcy, had missed a total of 31 pay-
ments on residential mortgage debt to
make lump sum payment to escrow
account in total amount of these missed
monthly payments and to continue
making regular monthly mortgage pay-
ments going forward; and

(3) bankruptcy court did not abuse its dis-
cretion in dismissing Chapter 13 case
with prejudice to debtor’s ability to
refile for period of 24 months, based on
debtor’s default in failing to make es-
crow payments.

Affirmed.

1. Federal Civil Procedure O657.5(1)

Court has obligation to liberally con-
strue a pro se litigant’s pleadings, which
are held to less stringent standards than
formal pleadings drafted by lawyers.

2. Evidence O1, 48

Court may properly take judicial no-
tice of matters of public record and other
information that constitutes adjudicative
facts.  Fed. R. Evid. 201.

3. Bankruptcy O3782, 3786

On appeal, district court reviews
bankruptcy court’s findings of fact for
clear error, and reviews bankruptcy
court’s conclusions of law de novo.  Fed.
R. Bankr. P. 8013.
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tized over ten years at a 5.5% interest
rate. At the December 1 confirmation
hearing, counsel for Nationstar alluded to
the fact that Nationstar may have an issue
with the ten-year repayment term pro-
posed under the plan. Although Nationstar
contends that this argument was previous-
ly raised in its written objection to confir-
mation, the Court does not find this to be
the case. Moreover, without contradictory
evidence, the Court finds that re-amortiza-
tion over ten years is reasonable and no
basis exists to deny confirmation on this
ground.

For purposes of plan confirmation, the
Court finds that Nationstar holds an al-
lowed secured claim in the amount of
$24,000 to be paid over a 10–year term at
an interest rate of 5.5%. It appears that
this finding resolves all outstanding issues
in the pending adversary proceeding. The
Court also finds that the treatment of Na-
tionstar’s secured claim satisfies the fair
and equitable standard set forth in section
1129(b). With the resolution of Nations-
tar’s claim, no other outstanding issues
prevent confirmation of the Plan. The
Summary of Ballots [Dkt. No. 37] filed on
June 8, 2016 indicates that no other im-
paired class rejects the Plan.

As all necessary requirements for confir-
mation under section 1129 of the Bank-
ruptcy Code have been satisfied, the Court
will issue an appropriate Order confirming
the Plan and approving the Disclosure
Statement on a final basis.31 The Court will
also issue a separate Order granting the
relief requested by the Plaintiff in the
Complaint filed at Dkt. No. 1 in Adv. No.
16–02067–GLT.

,
 

 

IN RE: Trustees of CONNEAUT
LAKE PARK, INC., Debtor.

Trustees of Conneaut Lake
Park, Inc., Plaintiff,

v.

Park Restoration, LLC, Defendant.

Bankruptcy No. 14–11277–JAD
Adversary No. 16–01029–JAD

United States Bankruptcy Court,
W.D. Pennsylvania.

Signed February 21, 2017

Background:  Debtor brought adversary
proceeding against party that had agreed
to manage its beach club property for par-
ty’s alleged breach of terms of manage-
ment agreement, and debtor and property
manager cross-moved for entry of judg-
ment on the pleadings.

Holdings:  The Bankruptcy Court, Jeffery
A. Deller, Chief Judge, held that:

(1) under Pennsylvania law, termination of
beach club management agreement
could not relieve property manager of
obligation which, by plain terms of
agreement, was triggered only upon
termination of agreement;

(2) property manager, in warranting that,
if beach club management agreement
was terminated for any reason, it
would ‘‘vacate the premises ensuring
that it [wa]s in broom clean condition
without any damage to any equipment
or property,’’ did not merely agree to
perform ordinary repairs and mainte-
nance, but warranted against ‘‘any
damage’’ to property, including cata-
strophic damage caused by fire; and

31. The Disclosure Statement was approved on
a conditional basis by Order dated April 26,

2016. [Dkt. No. 27]. The Court did not receive
any objections to the Disclosure Statement.
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(3) doctrine of impossibility did not apply,
after beach club property was de-
stroyed in fire, to relieve property
manager of its express contractual ob-
ligation.

Debtor’s motion granted; defendant’s mo-
tion denied.

1. Contracts O326

Under Pennsylvania law, elements of
breach of contract claim are (1) that there
was contract upon which defendant owed
to duty to plaintiff, (2) that defendant
breached its contractual duty, and (3) that
plaintiff suffered damages from the
breach.

2. Contracts O217

Under Pennsylvania law, termination
of beach club management agreement
could not relieve property manager of
obligation which, by plain terms of agree-
ment, was triggered only upon termi-
nation of agreement, when property man-
ager became obligated to ‘‘vacate the
premises ensuring that it [wa]s in broom
clean condition without any damage to
any equipment or property’’; property
manager’s argument that its obligation to
deliver premise broom-clean and undam-
aged did not survive termination of
agreement was contrary to agreement’s
express terms.

3. Contracts O147(1)

Under Pennsylvania law, fundamental
rule in contract interpretation is that court
must ascertain the intent of the contract-
ing parties.

4. Contracts O143(1)

Under Pennsylvania law, when writ-
ten contract is clear and unequivocal, its
meaning must be determined by its con-
tents alone.

5. Contracts O205.40
Property manager, in warranting that,

if beach club management agreement was
terminated for any reason, it would ‘‘va-
cate the premises ensuring that it [wa]s in
broom clean condition without any damage
to any equipment or property,’’ did not
merely agree to perform ordinary repairs
and maintenance, but warranted against
‘‘any damage’’ to property, including cata-
strophic damage caused by fire.

6. Contracts O205.5, 312(5)
Under a typical warranty, the warran-

tor agrees to fulfill a promise, and any
failure to comply with that promise will
represent a breach of contract.

7. Contracts O309(2)
Doctrine of impossibility did not ap-

ply, after beach club property was de-
stroyed in fire, to relieve property manag-
er of its express contractual obligation, in
event that property management agree-
ment was terminated for any reason, to
‘‘vacate the premises ensuring that it [wa]s
in broom clean condition without any dam-
age to any equipment or property’’; fact
that property manager purchased insur-
ance suggested that possibility of cata-
strophic event was not outside contempla-
tion of parties, and inasmuch as property
manager had not bargained for force maj-
eure clause, but instead agreed to return
property free of ‘‘any damage,’’ it was
inappropriate for court to apply doctrine of
impossibility to disturb parties’ agreed al-
location of risk.

8. Contracts O309(1)
‘‘Impossibility of performance’’ doc-

trine is a form of judicial gap filling when a
contract fails to allocate risks occasioned
by unforeseen events.

9. Contracts O309(1)
Under Pennsylvania law, when, after

a contract is made, party’s performance is
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made impracticable without his fault by
occurrence of an event the non-occurrence
of which was a basic assumption on which
contract was made, his duty to render
performance is discharged, unless the lan-
guage or the circumstances indicate to the
contrary.  Restatement (Second) of Con-
tracts § 261.

10. Contracts O309(1)

Under Pennsylvania law, if facts and
circumstances of case provide for an
agreed upon allocation of risk, that alloca-
tion generally will not be disturbed under
doctrine of impossibility of performance.

11. Contracts O1.3

Under Pennsylvania law, promisors
are free to assume risks, even huge ones,
and promisees are entitled to rely on those
voluntary assumptions.

12. Landlord and Tenant O1180

Under Pennsylvania law, tenant is ob-
ligated to return the leasehold property in
the condition in which it was received,
reasonable wear and tear excepted.

13. Contracts O312(1)

 Indemnity O33(5)

Allegations in owner’s complaint
against party that had agreed to manage
its beach club property, regarding cata-
strophic fire that burned beach club to the
ground while it was under property man-
ager’s possession and care, stated plausible
claim against property manager for not
maintaining beach club in commercially
reasonable manner and for indemnity.

14. Bankruptcy O2162

Time for defendant to seek more defi-
nite statement was before it filed respon-
sive pleading to debtor’s complaint.  Fed.
R. Civ. P. 12(e); Fed. R. Bankr. P. 7012.

15. Bankruptcy O3040.1

Motion practice is not substitute for
discovery.

16. Damages O15

Litigant is entitled to only one recov-
ery.

17. Bankruptcy O2156

Upon grant of debtor’s motion for
judgment on the pleadings on its breach of
contract claim against party that agreed to
manage its beach club property, it was
appropriate for bankruptcy court to stay
prosecution of debtor’s other claims and to
proceed to trial of damages as to breach of
contract claim.

Jeanne S. Lofgren, Stonecipher Law
Firm, Pittsburgh, PA, for Plaintiff.

John F. Mizner, Mizner Law Firm, Erie,
PA, for Defendant.

MEMORANDUM OPINION 1

The Hon. Jeffery A. Deller, Chief U.S.
Bankruptcy Judge

The question presented to the Court, in
the context of a Motion for Judgment on
the Pleadings filed by the plaintiff, is

1. This Court has subject matter jurisdiction
pursuant to 28 U.S.C. §§ 157 and 1334. The
plaintiff asserts that this Adversary Proceed-
ing is a ‘‘core proceeding’’ pursuant to 28
U.S.C. § 157(b)(2)(O). However, garden vari-
ety breach of contract claims are not core
proceedings. In re AstroPower Liquidating
Trust, 335 B.R. 309, 323 (Bankr. D. Del.
2005). Despite the non-core nature of this

proceeding, the parties have consented to this
Court’s ability to enter final judgment. See
Order of Court Approving Joint Discovery Plan
and Statement of Estimated Time of Trial filed
at ECF Doc. # 36;  see also Wellness Int’l
Network, Ltd. v. Sharif, ––– U.S. ––––, 135
S.Ct. 1932, 191 L.Ed.2d 911 (2015) and In re
River Entertainment Co., 467 B.R. 808
(Bankr. W.D. Pa. 2012).
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whether the language of a contract ren-
ders the defendant liable to the plaintiff
for damages to property destroyed by fire.
Because the contract at issue does result
in such liability as to the defendant, the
Court finds that the plaintiff’s Motion for
Judgment on the Pleadings shall be grant-
ed, in part, with respect to the cause of
action asserted in Count I of the Com-
plaint. Specifically, judgment on the plead-
ings shall be entered as to the defendant’s
liability for breach of contract, and a trial
will be scheduled as to the amount of
damages to be assessed against the defen-
dant under Count I of the Complaint.

Given this disposition, and given the na-
ture of notice pleading under the Federal
Rules, it is also appropriate for the Court
to enter an order which denies a dueling
Motion for Judgment on the Pleadings
filed by the defendant. It is also appropri-
ate for the Court to stay the prosecution of
the remaining counts of the plaintiff’s
Complaint because the plaintiff is entitled
to only one recovery against the defendant.

I.

Summary of the Lawsuit as Framed by
Both the Pleadings on File and the

Record Made Before This Court

While this case is quite contested, the
facts (as admitted in the pleadings and as
contained in the undisputed record) are
not complicated.

The plaintiff is the Trustees of Conneaut
Lake Park, Inc. (referred interchangeably
herein as the ‘‘plaintiff’’ or ‘‘TCLP’’). See
Complaint (filed at ECF Doc. # 1) at ¶ 6.
TCLP owns real estate located in Craw-
ford County, Pennsylvania. On this real

estate sat a building known as the ‘‘Beach
Club.’’ See Complaint at ¶ 7;  See Park
Restoration, LLC Amended Answer to
Complaint and Counterclaim (hereinafter
referred to as the ‘‘Answer’’)(filed at ECF
Doc. # 12) at ¶ 7 2

The defendant is an entity known as
Park Restoration, LLC (referred inter-
changeably herein as the ‘‘defendant’’ of
‘‘Park Restoration’’). On or about Novem-
ber 24, 2008, TCLP and Park Restoration
entered into a Beach Club Management
Agreement, pursuant to which the defen-
dant agreed to provide operational and
management services with respect to the
Beach Club. See Complaint at ¶ 8;  An-
swer at ¶ 8.

The Beach Club Management Agree-
ment contained various terms and condi-
tions, including provisions whereby for a
term of twenty years the defendant agreed
to undertake ‘‘physical control and securi-
ty, all maintenance at the facility, TTT in-
suring that the property is fully secured
and maintained in a commercially reason-
able manner TTT’’ See Complaint at
¶ 9(b)(quoting the Beach Club Manage-
ment Agreement at § 1);  Answer at ¶ 9.

The Beach Club Management Agree-
ment also provided that the defendant
agreed to hold the plaintiff ‘‘harmless and
fully indemnify the [plaintiff] from any
loss, cost or damage with respect to any
TTT damage claimed to TTT property TTT as
a result of [defendant’s] use, misuse, occu-
pancy, procession [sic], or abandonment of
the Beach Club.’’ See Complaint at ¶ 15
(quoting § 7 of the Beach Club Manage-
ment Agreement );  Answer at ¶ 15.

2. In this litigation, Park Restoration asserted
a counterclaim against TCLP as a result of the
plaintiff’s failure to have fire insurance. After
filing the Answer, Park Restoration withdrew
its counterclaim. See Brief in Support of De-
fendant’s Cross Motion for Judgment on the

Pleadings and in Opposition to Trustee’s Mo-
tion for Judgment on the Pleadings (ECF Doc.
# 46) at p. 4. Given the withdrawal, an order
dismissing the counterclaim shall be entered
by the Court.
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The Beach Club Management Agree-
ment contained additional terms and con-
ditions which imposed certain duties upon
the defendant in the event of termination
of the agreement. Specifically, the agree-
ment provided that ‘‘In the Event of termi-
nation for any reason, Park Restoration
warrants and represents that it will vacate
the premises ensuring that it is in broom
clean condition without any damage to any
equipment or property.’’ See Complaint at
¶ 11 (quoting § 6(c) of the Beach Club
Management Agreement );  Answer at
¶ 11.

From the inception of the Beach Club
Management Agreement through August
1, 2013, the defendant occupied, used and
possessed the Beach Club. See Complaint
at ¶ 16;  Answer at ¶ 16. On August 1,
2013, the Beach Club was destroyed by
fire. See Complaint at ¶¶ 17 and 18;  An-
swer at ¶¶ 17 and 18. The Beach Club
building was never rebuilt and by letter
dated March 20, 2015, TCLP advised Park
Restoration that the Beach Club Manage-
ment Agreement has been terminated. See
Complaint at Exhibit B;  Answer at ¶ 19.

After the Beach Club was destroyed by
the fire, a dispute arose with respect to the
right to insurance proceeds payable by
Erie Insurance on account of the calamity.
By way of background, TCLP did not in-
sure the Beach Club. Rather, Park Resto-
ration insured the Beach Club building for
$611,000.3 After the fire, Park Restoration
and TCLP made competing claims to the
insurance proceeds. To further complicate
the matter, various tax creditors of TCLP
also claimed a right to be paid from the
insurance proceeds.

Ultimately, after the insurance proceeds
were deposited into the Court’s registry,
this Court determined that the defendant

had an insurable interest in the Beach
Club and that, but for the claims of the tax
creditors, all of the insurance proceeds
would be payable to the defendant. The
Court also determined that the plaintiff
was neither an insured nor loss payee un-
der the policy and that the plaintiff was
entitled to none of the proceeds. See Mem-
orandum Opinion dated 12/22/2015 (Ad-
versary Proceeding 15–01010–JAD at ECF
Doc. # 82) and Memorandum Opinion
Signed on 4/12/2016 (Adversary Proceed-
ing No. 15–01010–JAD at ECF Doc.
# 145).

An appeal was taken by Park Restora-
tion and this Court’s determination that
the tax creditors were entitled to some of
the insurance proceeds was reversed by
the District Court. Thus, all of the insur-
ance proceeds are payable to Park Resto-
ration on account of the fire at the Beach
Club. A further appeal was taken by the
tax creditors to the Third Circuit Court of
Appeals, which remains pending.

In any event, this Court determined that
TCLP had no direct claim to any of the
insurance proceeds payable to Park Resto-
ration on account of the building destroyed
by fire. Undaunted by this result, TCLP
filed this adversary proceeding on June 13,
2016.

On June 20, 2016 the plaintiff also
sought in this adversary proceeding a pre-
liminary injunction enjoining the payment
of any insurance proceeds to Park Resto-
ration. In essence, TCLP sought a pre-
judgment attachment of all insurance pro-
ceeds payable to Park Restoration.

Finding that the prejudgment injunction
(or attachment) sought by TCLP exceeded
this Court’s jurisdiction, this Court denied

3. Business personal property and personal
property of others at the Beach Club were

also insured up to the amount of $100,000.
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the plaintiff’s request for injunctive relief
pursuant to the United States Supreme
Court’s holding in Grupo Mexicano de De-
sarrollo S.A. v. Alliance Bond Fund, Inc.,
527 U.S. 308, 119 S.Ct. 1961, 144 L.Ed.2d
319 (1999). See Memorandum Opinion
Regarding Plaintiff’s Motion For Prelimi-
nary Injunction Signed on 8/1/2016 (filed
at ECF Doc. # 25);  Order Signed on
8/1/2016 Denying Plaintiff’s Motion For
Preliminary Injunction (filed at ECF
Doc. # 26).

The current status of the proceeds of
insurance is that $132,948.17 has been re-
leased to Park Restoration and the re-
maining balance remains on hand with the
Clerk pending the outcome of the appeal
lodged by the tax creditors. See 11/10/2016
Letter from Clerk’s Office to Attorney
John F. Mizner Regarding Payment of
Registry Funds (Adversary Proceeding
No. 15–01010–JAD at ECF Doc. # 178).

As to the instant adversary proceeding,
the Complaint alleges, among other
things, that the Beach Club Management
Agreement was terminated as a result of
the cessation of operations occasioned by
the fire (for after all the Beach Club
ceased to exist). See Complaint at ¶ 18.

Indeed, under the Beach Club Manage-
ment Agreement, Park Restoration was to
insure ‘‘that the Beach Club is a fully
operational and full service club;’’ but,
again, after August 1, 2013 the Beach Club
was not operational. See Beach Club Man-
agement Agreement at § 1.

By letter dated March 15, 2015, TCLP
advised Park Restoration of the termi-
nation of the underlying agreement, and
advised Park Restoration that TCLP re-
served all rights and remedies that TCLP

may have against Park Restoration. See
Complaint at Exhibit B.4

The Complaint also alleges that upon
the termination of the agreement, the de-
fendant failed to ‘‘ensure’’ that the Beach
Club was left in ‘‘broom clean condition
without any damage to any equipment or
property.’’ See Complaint at ¶ 21. As a
result, the plaintiff alleges two causes of
action sounding in breach of contract and
one cause of action sounding in contractual
indemnity. See Complaint at ¶¶ 23–44.

Within each cause of action, TCLP con-
tends that it has been harmed as a result
of the destruction of the Beach Club
(which the plaintiff alleges is valued of ‘‘no
less than $611,000’’). See Complaint at
¶¶ 21 and 22. The defendant disputes these
allegations and denies any liability whatso-
ever with respect to the causes of action
asserted in the Complaint.

II.

The Dueling Motions for Judgment
on the Pleadings

After the pleadings closed, TCLP moved
for judgment on the pleadings as to Count
I of its Complaint.

Count I of the Complaint is a cause of
action for breach of contract. In its Motion
for Judgment on the Pleadings, the plain-
tiff contends that the admissions contained
in the pleadings establish that, upon termi-
nation of the Beach Club Management
Agreement, Park Restoration had a duty
to vacate the Breach Club and return it to
the plaintiff in a ‘‘broom clean’’ condition
‘‘without damage’’ for any reason.

The Motion for Judgment on the Plead-
ings further avers that, due to the fire, the
defendant failed to return the property in

4. Park Restoration has offered no defense to
the termination of the Beach Club Manage-
ment Agreement. In addition, the parties have

acknowledge that the termination of the
agreement does not operate as a waiver or
estoppel as to TCLP’s rights and/or remedies.
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a ‘‘broom clean’’ condition ‘‘without any
damage’’ and is liable for the damages
sustained by TCLP as a result of the
same.

The plaintiff further contends that Park
Restoration admitted in the insurance liti-
gation that the value of the Beach Club
building is at least $611,000. Given this
value, the plaintiff contends that $611,000
is the amount of damages it has suffered
as a result of Park Restoration’s failure to
return the Beach Club to TCLP ‘‘without
any damage.’’

Park Restoration opposes TCLP’s Mo-
tion for Judgment on the Pleadings by
asserting two primary defenses to the
plaintiff’s claims.

One, Park Restoration contended at oral
argument that termination of the agree-
ment effectively terminated any executory
obligation the defendant had to return the
premises to the plaintiff in a ‘‘broom clean’’
condition that is ‘‘without any damage.’’

Two, even if Park Restoration’s obli-
gation to return the premises in a ‘‘broom
clean’’ condition ‘‘without any damage’’
survived the termination of the Beach Club
Management Agreement, Park Restora-
tion contends that its obligation to perform
should be excused under the doctrine of
impossibility. In this regard, the defendant
contends that the existence of the Beach
Club’s premises was necessary to the de-
fendant carrying out the purpose of the
Beach Club Management Agreement. Ac-
cording to Park Restoration, once the
Beach Club was destroyed by fire, it was
simply impossible for Park Restoration to
return the building ‘‘broom clean’’ and
‘‘without damage to any equipment or
property.’’

In light of these defenses, Park Restora-
tion also filed its own Motion for Judg-
ment on the Pleadings seeking to have

Count I of the plaintiff’s Complaint dis-
missed.

Park Restoration’s Motion for Judg-
ment on the Pleadings also asserted addi-
tional defenses and sought dismissal of
Counts II and III of the Complaint.

As to Count II of the Complaint, it is a
cause of action for breach of contract and
seeks damages as a result of Park Resto-
ration’s alleged failure to secure the Beach
Club in a ‘‘commercially reasonable man-
ner.’’ In its Motion for Judgment on the
Pleadings, Park Restoration contends that
Count II should be dismissed because the
Complaint is devoid of any facts support-
ing a claim that Park Restoration did not
operate the Beach Club in a commercially
reasonable manner.

Count III of the Complaint is a cause
of action sounding in indemnity. The de-
fendant’s Motion for Judgment on the
Pleadings argues that this count should
be dismissed because the Beach Club
Management Agreement’s terms do not
‘‘clearly’’ and ‘‘expressly’’ provide that
Park Restoration should bear the entire
loss of the Beach Club in the event of the
building’s destruction. Moreover, even if
the contract provided as much, Park Res-
toration contends that any indemnification
obligation it had under the contract is void
by operation of the doctrine of impossibili-
ty.

Suffice it to say, TCLP disputes the
contentions of Park Restoration’s Motion
for Judgment on the Pleadings. After hav-
ing afforded the parties the opportunity to
file briefs and supplemental briefs in sup-
port of their respective positions, this mat-
ter is now ripe for determination.

III.

Legal Standard

Fed.R.Civ.P.12(c), as incorporated by
reference in Fed.R.Bankr.P. 7012, permits
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a party to move for judgment on the plead-
ings. When a party moves for judgment on
the pleadings, the Court is to ascertain
whether the pleadings raise any material
factual disputes;  and if there are none, the
Court is to determine whether the moving
party is entitled to judgment as a matter
of law. See Inst. for Scientific Info., Inc. v.
Gordon and Breach, Sci. Publishers, Inc.,
931 F.2d 1002, 1005 (3d Cir. 1991). As to
the latter component, the motion for judg-
ment on the pleadings is akin to a motion
to dismiss under Fed.R.Civ.P. 12(b)(6). See
Turbe v. Gov’t of the Virgin Islands, 938
F.2d 427, 428 (3d Cir. 1991).

Fed.R.Civ.P. 12(b)(6) provides that com-
plaints may be dismissed for ‘‘failure to
state a claim on which relief can be grant-
ed.’’

In deciding such a motion, the Court
‘‘may consider material which is properly
submitted as part of the complaint TTT

without converting the motion to dismiss
into a motion for summary judgment.’’ Lee
v. City of Los Angeles, 250 F.3d 668, 688
(9th Cir. 2001).

The Court may also consider:  docu-
ments the complaint incorporates by refer-
ence or are otherwise integral to the claim
(see Rosenfield v. HSBC Bank, USA, 681
F.3d 1172, 1178 (10th Cir. 2012), Brown-
mark Films, LLC v. Comedy Partners, 682
F.3d 687, 690 (7th Cir. 2012), Building
Indus. Elec. Contractors Ass’n v. City of
New York, 678 F.3d 184, 187 (2d Cir.
2012)), information subject to judicial no-
tice (see Schatz v. Republican State Lead-
ership Comm., 669 F.3d 50, 55–56 (1st Cir.
2012), Skilstaf, Inc. v. CVS Caremark
Corp., 669 F.3d 1005, 1016 n. 9 (9th Cir.
2012), Gee v. Pacheco, 627 F.3d 1178, 1186
(10th Cir. 2010)), and matters of public
record such as orders and other materials
in the record of the case (see Miller v.
Redwood Toxicology Lab., Inc., 688 F.3d
928, 931 n. 3 (8th Cir. 2012)).

In order ‘‘[t]o survive a motion to dis-
miss, a complaint must contain sufficient
factual matter, accepted as true, to ‘state a
claim for relief that is plausible on its
face.’ ’’ Ashcroft v. Iqbal, 556 U.S. 662, 678,
129 S.Ct. 1937, 173 L.Ed.2d 868
(2009)(quoting Bell Atl. Corp. v. Twombly,
550 U.S. 544, 570, 127 S.Ct. 1955, 167
L.Ed.2d 929 (2007)).

‘‘A claim has facial plausibility when the
plaintiff pleads factual content that allows
the court to draw the reasonable inference
that the defendant is liable for the miscon-
duct alleged.’’ Id. (quoting Twombly, 550
U.S. at 556, 127 S.Ct. 1955).

Determining whether a claim for relief is
plausible is a ‘‘context-specific task’’ re-
quiring the court to ‘‘draw on its judicial
experience and common sense.’’ Ashcroft
v. Iqbal, 556 U.S. at 679, 129 S.Ct. 1937
(citing Iqbal v. Hasty, 490 F.3d 143, 157–58
(2d Cir. 2007)). ‘‘A pleading that offers
‘labels and conclusions’ or ‘a formulaic reci-
tation to the elements of a cause of action
will not do.’ ’’ Id. at 678, 129 S.Ct. 1937.

Additionally, the court need not accept
as true bald assertions (or bald conclusions
or inferences), legal conclusions couched or
masquerading as facts, or conclusions con-
tradicted by the complaint’s own exhibits
or other documents of which the court may
take proper notice. See Lazy Y Ranch Ltd.
v. Behrens, 546 F.3d 580, 588 (9th Cir.
2008);  Bishop v. Lucent Tech., Inc., 520
F.3d 516, 519 (6th Cir. 2008);  Aulson v.
Blanchard, 83 F.3d 1, 3 (1st Cir. 1996)(the
court is not obligated to ‘‘swallow the
plaintiff’s invective hook, line, and sinker;
bald assertions, unsupportable conclusions,
periphrastic circumlocutions, and the like
need not be credited’’).

IV.

Discussion

In examining the dueling Motions for
Judgment on the Pleadings, it appears
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that the parties do not contest the fact that
the parties entered into the Beach Club
Management Agreement;  nor do they con-
test other facts such as:  the fact that the
Beach Club was destroyed by fire, the fact
that since the fire the Beach Club ceased
operations, the fact that the agreement has
been terminated, and the fact that Park
Restoration did not return the Beach Club
to TCLP in a condition that was ‘‘without
any damage.’’

Given these admissions in the pleadings,
the ultimate question before the Court is
whether a judgment as a matter of law
should be entered in favor of TCLP and
against Park Restoration or vice versa?
The answer to this question rests upon the
resolution of the following four legal is-
sues:  One, does the Beach Club Manage-
ment Agreement impose liability upon the
defendant for failure to return the Beach
Club to TCLP without damage? Two, if
the contract imposes such liability upon
the defendant, does the termination of the
agreement vitiate the duty of the defen-
dant to compensate the plaintiff for dam-
ages to the premises? Three, if the duty
owed by the defendant survived termi-
nation of the contract, is the duty to per-
form excused by the doctrine of impossibil-
ity of performance? Four, do all or some of
the causes of action asserted by the plain-
tiff fail due to the fact that TCLP has not
alleged enough facts to support a claim
based on an any alleged failure of Park
Restoration to maintain the Beach Club in
a commercially reasonable manner?

Claims Based on Failure to Return the
Premises Without Any Damage

Count I of the plaintiff’s Complaint is a
breach of contract action based upon Park
Restoration’s alleged failure to honor Sec-
tion 6(c) of the Beach Club Management
Agreement, which states:  ‘‘In the Event of
termination for any reason, Park Restora-
tion warrants and represents that it will

vacate the premises ensuring that it is in
broom clean condition without any damage
to any equipment or property.’’

Park Restoration suggests that the
plaintiff’s complaint does not state a claim
for relief and should be dismissed. Con-
versely, TCLP suggests that it has stated
a claim and that Park Restoration offers
no viable defense to it.

[1] As to whether Count I of the Com-
plaint states a claim, the law of Pennsylva-
nia provides that a plaintiff asserting a
cause of action for breach of contract must
demonstrate three elements to prove its
case. These elements are:  (1) that there
was a contract upon which the defendant
owed to duty to the plaintiff;  (2) that the
defendant breached its contractual duty;
and (3) that the plaintiff suffered damages
from the breach. See McShea v. City of
Philadelphia, 606 Pa. 88, 995 A.2d 334, 340
(2010).

In the instant case before the Court, the
admissions contained in the pleadings re-
flect that, absent one of the defenses ana-
lyzed below, TCLP has established a pri-
ma facie case for breach of contract
against Park Restoration.

In the Complaint and Answer at para-
graph 7 the parties admit that the plaintiff
owned the Beach Club. At paragraph 8 of
both the Complaint and Answer, the par-
ties acknowledge entering into the Beach
Club Management Agreement. At para-
graphs 18 and 19 of the Complaint and
Answer the parties acknowledge that the
Beach Club Management Agreement was
terminated. And, the parties do not dispute
the fact that the agreement expressly pro-
vides that upon termination of the agree-
ment Park Restoration was duty bound to
‘‘vacate the premises ensuring that it is in
broom clean condition without any damage
to any equipment or property.’’ Further,
the parties admit in paragraph 17 of both
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the Complaint and Answer that the Beach
Club was destroyed by fire and that it was
not returned to the plaintiff in ‘‘broom
clean’’ condition ‘‘without any damage to
any equipment or property.’’

Given this state of the record, the admis-
sions identified above warrant judgment
on the pleadings in favor of TCLP and
against Park Restoration as to liability for
the breach of contract claim set forth in
Count I of the Complaint. However, be-
fore the Court may enter such judgment it
analyzes below the various defenses as-
serted by Park Restoration.

Impact of Termination of the Agree-
ment Upon Park Restoration’s Duty
to Return the Premises ‘‘Without
Any Damage to Any Equipment or
Property’’

[2] Park Restoration argues that since
it is conceded by the parties that the
Beach Club has been terminated, Park
Restoration had no executory duty to re-
turn the premises to TCLP in a condition
that is ‘‘broom clean without any damage
to any equipment or property.’’

Absent the applicability of the defense of
impossibility of performance, which is dis-
cussed more fully below, it appears that
Park Restoration’s argument is without
merit. The Court reaches this conclusion
because Park Restoration’s argument is
contrary to the provisions explicitly con-
tained in the Beach Club Management
Agreement.

[3, 4] The fundamental rule in contract
interpretation is for the Court to ‘‘ascer-
tain the intent of the contracting parties.’’
Mason v. Range Resources–Appalachia,
LLC, 120 F.Supp.3d 425, 439 (W.D. Pa.
2015)(citing Lesko v. Frankford Hosp.
Bucks Cty., 609 Pa. 115, 15 A.3d 337, 342
(2011)(quoting Adjustment Bureau, Inc. v.

Allstate Inso. Co., 588 Pa. 470, 905 A.2d
462, 468 (2006). When a written contract
‘‘is clear and unequivocal, its meaning
must be determined by its contents alone.’’
Id. (citing Lesko, supra. (quoting Steuart
v. McChesney, 498 Pa. 45, 444 A.2d 659,
661 (1982)).

Sub judice, the contractual provision at
issue is remarkably simple. Section 6(c) of
the Beach Club Management Agreement
states that ‘‘[i]n the Event of termination
for any reason, Park Restoration warrants
and represents that it will vacate the
premises ensuring that it is in broom clean
condition without any damage to any
equipment or property.’’

The operative phrase in this section of
the agreement is ‘‘in the Event of termi-
nation.’’ 5 Park Restoration seems to con-
tend that this phrase really means that
Park Restoration owes its duties to TCLP
‘‘prior to an Event of termination.’’ Howev-
er, this is not what the agreement states.

In fact, Park Restoration’s construction
is demonstrably at odds with the plain
language of the contract which, in no un-
certain terms, triggers Park Restoration’s
duty to ‘‘vacate the premises ensuring that
it is in broom clean condition without any
damage’’ upon the occurrence of an ‘‘Event
of termination.’’ Clearly, the obligations
imposed upon Park Restoration in this sec-
tion of the contract survives termination.

This Court’s conclusion is consistent
with case law in the landlord-tenant con-
text which construes a tenant’s obligation
to restore premises ‘‘at the end of the
lease’’ to mean after the expiration of the
term. See Milton R. Friedman, Friedman
on Leases at § 18.1 at 1085 and n.40 (3d
ed. 1990);  see also United States Gypsum
Co. v. Schiavo Brothers, Inc., 668 F.2d 172,
175 (3d Cir. 1981)(tenant obligated after

5. Capitalizing the letter ‘‘E’’ in the word
‘‘Event’’ is intentional, as that is how the

word appears in the Beach Club Management
Agreement.
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lease termination to return premises in the
condition in which it received it, reasonable
wear and tear excepted).6

For these reasons, the Court finds Park
Restoration’s ‘‘termination’’ argument to
be unavailing and not persuasive.

The Circumstances of this Case Pre-
cludes the Application of the ‘‘Im-
possibility of Performance’’ Defense

[5] The plain language of the Beach
Club Management Agreement required
Park Restoration to return the Beach Club
to TCLP in a condition that was ‘‘without
any damage to any equipment or proper-
ty.’’ In response to this plain language,
Park Restoration contends that the con-
tract does not mean what it plainly states.

A fair reading of Park Restoration’s
brief is that the defendant suggests that
the preceding language merely obligated
the defendant to perform ordinary repairs

and maintenance to the Beach Club and
did not require Park Restoration to return
the Beach Club to TCLP in a condition
that was free from damage. Unfortunately
for Park Restoration, this is not what the
Beach Club Management Agreement pro-
vides.

What the agreement states is that Park
Restoration will, upon an event of termi-
nation, vacate the premises in a broom
clean condition ‘‘without any damage to
any equipment or property.’’ See Beach
Club Management Agreement at
§ 6(c)(emphasis added). The use of the
phrase ‘‘any damage’’ is not limiting. It
does not mean ‘‘some damage’’ which may
require ‘‘some maintenance’’ or ‘‘some re-
pairs.’’ Rather, it is an explicit covenant to
return the premises free from ‘‘any dam-
age.’’ This includes damage caused by cat-
astrophic events that can materially affect
a structure (such as fire).7

6. The Court need not decide today whether
the Beach Club Management Agreement is to
be construed as a lease of real property or a
license. It should be noted that the parties
have from time to time taken various posi-
tions as to whether Park Restoration held a
leasehold interest in the Beach Club (whether
under the Beach Club Management Agreement
or some other instrument). This history is
summarized in certain of the Court’s prior
opinions. See Memorandum Opinion dated
12/22/2015 (Adversary Proceeding 15–01010–
JAD at ECF Doc. # 82) and Memorandum
Opinion Signed on 4/12/2016 (Adversary Pro-
ceeding No. 15–01010–JAD at ECF Doc.
# 145). The Court takes judicial notice of
these proceedings.

7. Park Restoration relies on Brockett v.
Carnes, 273 Pa.Super. 34, 416 A.2d 1075
(1979) for support of its argument that Park
Restoration, as a manager in sole possession
of the Beach Club, had no obligation to ‘‘re-
store’’ or ‘‘rebuild’’ the Beach Club. In Brock-
ett v. Carnes, the court wrote:

We need not decide whether the TTT rule
[found in Hoy v. Holt, 91 Pa. 88 (1879)]
that a party who is obligated by a lease
provision to repair the premises must re-
build them if they are accidentally de-

stroyed is still the law in Pennsylvania. As-
suming, arguendo, that the Hoy rule is still
good law, we conclude that it is not control-
ling in the instant case because the lease
herein provides that the lessors are liable
for ‘‘maintenance,’’ not ‘‘repairs.’’ Although
the dictionary definition of ‘‘maintenance’’
encompasses ‘‘repairs,’’ it does not neces-
sarily follow that the two words are synony-
mous when used in a commercial lease. It
is arguable that because the Hoy rule has
been the law in Pennsylvania for a century,
parties providing in their lease that one
party has the duty to repair the premises
believe that it is unnecessary to specify that
this duty includes rebuilding the premises if
they are destroyed. However, no Pennsylva-
nia court has ever held that a lease obli-
gation to ‘‘maintain’’ the premises includes
rebuilding them. Therefore, the parties in
the instant case could not have reasonably
believed that it was unnecessary to specify
in their lease that the lessors were obligated
to rebuild the premises should they be de-
stroyed.

Brockett v. Carnes, 273 Pa.Super. at 38–39,
416 A.2d at 1077–78.

Brockett, however, is not applicable to the
matter before the Court for various reasons.
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Not only does the contractual provision
at issue apply to ‘‘any damage,’’ the prom-
ises contained in the contract are repre-
sentations and warranties by Park Resto-
ration to TCLP. The Court reaches this
conclusion because the agreement unequiv-
ocally states:  ‘‘In the Event of termination
for any reason, Park Restoration warrants
and represents that it will vacate the
premises ensuring that it is in broom clean
condition without any damage to any
equipment or property.’’ Id. (emphasis
added).

[6] Because Park Restoration express-
ly warranted a particular result, Park Res-
toration was required to strictly comply
with it. Absent such strict compliance,
Park Restoration is liable for all damages
occasioned by its breach. As noted by the
Third Circuit Court of Appeals, ‘‘[i]n a
typical warranty, the warrantor agrees to
fulfill a promise, and any failure to comply
with the promise would represent a breach
of the contract.’’ Princeton Ins. Co. v. Con-
verium Reinsurance, 344 Fed.Appx. 759,
763 (3d Cir. 2009).

Given the plain and unambiguous lan-
guage of the Beach Club Management
Agreement, this Court is generally power-
less to re-write it. As Chief Circuit Judge
D. Brooks Smith observed when he was a
district court judge:  ‘‘In the overwhelming

majority of circumstances, contractual
promises are to be performed, not avoid-
ed.’’ Specialty Tires of America, Inc. v. The
CIT Group/Equipment Financing, Inc., 82
F.Supp.2d 434, 437 (W.D. Pa. 2000).

The latin phrase pacta sunt servada is
operative. It means ‘‘agreements must be
kept.’’ In common parlance, it means ei-
ther ‘‘a promise is a promise’’ or, according
to Chief Circuit Judge Smith, ‘‘a deal is a
deal.’’ Id. (citing Waukesha Foundry, Inc.
v. Industrial Engineering, Inc., 91 F.3d
1002, 1010 (7th Cir. 1996) and John D.
Calamari & Joseph M. Perillo, The Law of
Contracts § 13.1, at 495 (4th ed. 1998)).
This is a sound doctrine because:

a court cannot improve matters by
intervention after the fact. [Interven-
ing after the fact] can only destabilize
the institution of contract, increase
risk, and make parties worse off. TTT

Parties to contracts are entitled to
seek, and retain, personal advantage;
striving for that advantage is the
source of much economic progress.
Contract law does not require parties
to be fair, or kind, or reasonable, or to
share gains or losses equally.

Id. (quoting Industrial Representatives,
Inc. v. CP Clare Corp., 74 F.3d 128, 131–32
(7th Cir. 1996)(Easterbrook, J.).

The most obvious one is that the lease in
Brockett was silent on ‘‘rebuilding’’ and ex-
pressly required the landlord (and not the
tenant) to ‘‘maintain’’ the premises. As a re-
sult, the court in Brockett had to determine
whether the word ‘‘maintain’’ was synony-
mous with the word ‘‘rebuild.’’ In the instant
case, under the Beach Club Management
Agreement, TCLP clearly had no duty to pro-
vide ‘‘maintenance’’ or ‘‘repairs.’’ Rather, un-
der the agreement, TCLP abdicated full con-
trol of the premises over to Park Restoration
who explicitly agreed to make sure that the
‘‘property is fully secured and maintained in
a commercially reasonable fashion’’ See
Beach Club Management Agreement at § 1.

Moreover, the duties imposed upon Park Res-
toration under the Beach Club Management
Agreement were far more expansive than
‘‘maintenance.’’ As described elsewhere in
this Memorandum Opinion, Park Restoration
warranted and represented that the premises
would be returned to TCLP ‘‘without any
damage to any equipment or property.’’ Id at
§ 6(c) In addition, TCLP agreed to hold the
plaintiff ‘‘harmless and fully indemnify the
[plaintiff] from any loss, cost or damage with
respect to any TTT damage claimed to TTT

property TTT as a result of [defendant’s] use,
misuse, occupancy, procession [sic], or aban-
donment of the Beach Club.’’ Id. at § 7.
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The undisputed facts are that Park Res-
toration did not comply with the promises
it made in its contract with TCLP because
the Beach Club was totally destroyed by
fire and Park Restoration did not return
the premises to TCLP free from ‘‘any
damage.’’ Park Restoration’s failure to
perform gives rise to a claim for damages
by TCLP unless Park Restoration can in-
terpose a defense to the claim.

[7] In the instant case, Park Restora-
tion contends that its obligation to perform
is excused by the doctrine of ‘‘impossibility
of performance.’’ However, the Court finds
that Park Restoration cannot hide behind
this defense.

[8] The ‘‘impossibility of performance’’
doctrine is a form of judicial ‘‘gap filling’’
when a contract between the parties fails
to allocate risks occasioned by unforeseen
events. Because of the unexpected nature
of these events:

TTT litigated cases usually involve, not
interpretation of a contractual term,
but the judicial filling of a lacuna in
the parties agreement. Such ‘‘gap-fill-
ing,’’ however, must be understood for
what it is:  a court-ordered, as op-
posed to bargained-for, allocation of
risk between the parties. As such, it
must be applied sparingly.

Specialty Tires, 82 F.Supp.2d at 437–38
(citations omitted).

The doctrine of impossibility of perform-
ance has its origins at common-law, and
has been adopted in one form or another
in the various RESTATEMENT OF CONTRACTS.

At common law, the first general formu-
lation of the doctrine was announced in the
landmark English case of Taylor v. Cald-
well, 122 Eng. Rep. 309 (1863). In Taylor,
the owner of a music hall was excused of
his liability for failure to make the hall
available due to an accidental fire that

destroyed the building. The court in Taylor
excused performance stating:

TTT in contracts in which the perform-
ance depends on the continued exis-
tence of a person or thing, a condition
is implied that the impossibility of
performance arising from the perish-
ing of the person or thing shall excuse
the performance.

Taylor, 122 Eng. Rep. at 314. Interesting-
ly, the Court in Taylor observed that the
facts and circumstances of that case pro-
vided that the ‘‘parties when framing their
agreement evidently had not present to
their minds the possibility of such a disas-
ter, and have made no express stipulation
with reference to itTTT’’ Id. Consequently,
the court in Caldwell allocated the risk
such that it discharged the music hall own-
er from his contractual obligation to make
the venue available to the other contract-
ing party.

In the United States, courts applying
the common law doctrine of impossibility
have focused on a number of factors to
determine whether, and the extent to
which, risk should be allocated between
contracting parties. One such factor is
whether the agreement between the par-
ties contemplates a risk allocation.

For example, in Morrow, Inc. v. Paugh,
120 Ind.App. 458, 91 N.E.2d 858 (1950),
the defendant contracted to lease a truck.
The contract in Morrow expressly provid-
ed that the truck was to be returned in the
same condition save normal wear and tear.
Subsequent to entry into the contract, the
truck was accidently destroyed by fire to
no fault of the lessee. The court, however,
refused to discharge the lessee’s obligation
to restore the truck citing that it was
foreseeable that the property could suffer
damage during the term of the contract—
even if the destruction was caused exclu-
sively by an accident and without fault on
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the part of the lessee. Morrow, 91 N.E.2d
at 860–61.8

The outcome of Morrow is consistent
with the provisions of the RESTATEMENT

(SECOND) CONTRACTS that deal with impossi-
bility of performance.

[9] Section 261 of the RESTATEMENT

(SECOND) OF CONTRACTS describes the work-
ings of the doctrine of impossibility or
impractibility.9 This section provides for
‘‘Discharge by Supervening Impractibility’’
and states:

Where, after a contract is made, a par-
ty’s performance is made impractible
without his fault by the occurrence of an
event the non-occurrence of which was a
basic assumption on which the contract
was made, his duty to render perform-
ance is discharged, unless the language
or the circumstances indicate the con-
trary.

See RESTATEMENT (SECOND) CONTRACTS

§ 261 (emphasis added).10

Comment a. to this section provides
helpful guidance, where it states:

TTT The principleTTTyields to a con-
trary agreement by which a party may
assume a greater as well as a lesser
obligation. By such an agreement, for

example, a party may undertake to
achieve a result irrespective of super-
vening events that may render its
achievement impossible, and if does so
his non-performance is a breach even if
it is caused by such event.

Id. at Comment a. (emphasis added).

Similarly, at Comment c. to Section 261,
the drafters of the RESTATEMENT (SECOND)
OF CONTRACTS acknowledged:

TTT A party may, by appropriate lan-
guage, agree to perform in spite of
impractibility that would otherwise
justify his non-performanceTTTT He
can then be held liable for damages al-
though he cannot perform. Even absent
an express agreement, a court may
decide, after considering all the cir-
cumstances, that a party impliedly as-
sumed such greater obligationTTT

Id. at Comment c. (emphasis added).

[10] What can be gleaned from these
provisions of the RESTATEMENT is that if the
facts and circumstances of the case provide
for an agreed upon allocation of risk, that
allocation generally will not be disturbed
under the doctrine of impossibility of per-
formance.

8. In the case at bar, no determination has
been made with respect to the cause of the
fire at the Beach Club. The police report
advises that it ‘‘was caused by an unknown
action.’’ The report further states ‘‘Due to the
duration of the burn and the intense heat a
cause of the fire could not be determined at
the time of this report, and for these reasons
this fire shall be ruled as undetermined.’’ See
Police Report attached at Exhibit A to the
Plaintiff’s Supplemental Brief in Support of
Plaintiff’s Motion for Judgment on the Plead-
ings (ECF Doc. # 63).

9. Pennsylvania courts have adopted and/or
utilized §§ 261, 263 and 265 of the RESTATE-

MENT (SECOND) CONTRACTS. See e.g., Step Plan
Services, Inc. v. Koresko, 12 A.3d 401, 414
(Pa. Super. 2010).

10. RESTATEMENT (SECOND) CONTRACTS addresses
what a ‘‘basic assumption on which a con-
tract is made,’’ and states as follows:

If the existence of a specific thing is nec-
essary for the performance of a duty, its
failure to come into existence, destruc-
tion, or such deterioration as makes per-
formance impracticable is an event the
non-occurrence of which was a basic as-
sumption on which the contract was
made.

See RESTATEMENT (SECOND) CONTRACTS § 263.
The comments to this section state that this
section ‘‘does not apply if the language or the
circumstances indicate the contrary.’’ Id. at
Comment c.
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The facts and circumstances of this case
before the Court, as reflected by the ad-
missions contained in the pleadings and
record, is such that the Court determines
the parties did agree to allocate to Park
Restoration the risk of damage to the
Beach Club. The terms and conditions of
the Beach Club Management Agreement
supports this conclusion.

Under the agreement, TCLP abdicated
full control of the premises over to Park
Restoration who explicitly agreed to make
sure that the ‘‘property is fully secured
and maintained in a commercially reason-
able fashion’’ See Beach Club Manage-
ment Agreement at § 1.

In addition, TCLP agreed to hold the
plaintiff ‘‘harmless and fully indemnify the
[plaintiff] from any loss, cost or damage
with respect to any TTT damage claimed to
TTT property TTT as a result of [defen-
dant’s] use, misuse, occupancy, procession
[sic],[11] or abandonment of the Beach
Club.’’ Id. at § 7

Moreover, the plain language of the
agreement provides that the duties im-
posed upon Park Restoration under the
Beach Club Management Agreement were
far more expansive than ordinary ‘‘mainte-
nance.’’ In fact, as described elsewhere in
this Memorandum Opinion, Park Resto-
ration warranted and represented that the
premises would be returned to TCLP
‘‘without any damage to any equipment or
property.’’ Id. at § 6(c). The use of the
phrase ‘‘any damage’’ encompasses the de-
struction of the premises, whether occa-
sioned by fire, accident, or otherwise and
regardless of fault.

The fact that the parties’ agreement al-
located the risk of damage to Park Resto-
ration is further supported by the parties’

course of conduct. That course of conduct,
which is admitted by the parties, is that
Park Restoration insured both the Beach
Club building and its contents against loss
occasioned by the fire, and TCLP did not.

That the agreement to allocate risk ne-
gates the applicability of the doctrine of
impossibility is supported by various cases
discussing the doctrine. For example, one
court out of Massachusetts explains the
doctrine of impossibility as follows:

TTT where it appears from the nature of
the contract that the parties must from
the beginning have contemplated the ex-
istence of some particular thing as the
foundation of what was to be done, then,
in the absence of any warranty that
the thing shall existTTTT the parties
shall be excused TTT [when] perform-
ance becomes impossible from the acci-
dental perishing of the thing without the
fault of either party.

See Ford Motor Credit Co. v. Williams,
1998 Mass. Super. LEXIS 555 *5 (citing
Chase Precast Corp. v. John J. Paonessa
Co., Inc., 409 Mass. 371, 373, 566 N.E.2d
603 (1991)(emphasis added).

Similarly, in the case of Albert M.
Greenfield & Co., Inc. v. Kolea, 475 Pa.
351, 380 A.2d 758 (1977) the Pennsylvania
Supreme Court excused rental obligations
of a tenant under a lease when the build-
ing was destroyed by fire because the
agreement between the parties was silent
as to allocation of the risk of damage. In
Greenfield the court held:

In reaching our decision that the acci-
dental destruction of the building by
fire excused the parties from further
performance of their obligations under
the lease agreements, we are cogni-
zant of the fact that we are allocating

11. The word ‘‘procession’’ appears to be a
scrivener’s error and should be the word

‘‘possession.’’
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the risk to be assumed by the parties.
Such an allocation of risk can be ac-
complished in one of two ways. First,
the parties could specifically provide
for risk assumption with respect to
certain possible contingencies. [Sec-
ond, in] the absence of an express
recognition and assumption by the
parties, the court is left with the task
of determining what the parties would
have done had the issue arisen in the
contract negotiations. TTT

TTT It is no longer reasonable to as-
sume that in the absence of a lease
provision to the contrary the lessee
should bear the risk of loss in the
event of total destruction of the build-
ing. Where the parties do not express-
ly provide for such a catastrophe, the
court should analyze the facts and
lease agreement as any other con-
tract. Following such an analysis, if it
is evident to the court that the parties
bargained for the existence of a build-
ing, and no provision is made as to
who bears the risk of loss if the build-
ing is destroyed, the court should re-
lieve the parties of their respective
obligations when the building no long-
er exists.

Albert M. Greenfield & Co., Inc., 475 Pa.
at 356–58, 380 A.2d 760–61.

With the holding in Greenfield in mind,
this Court concludes that the admissions
contained in the pleadings reflect that the
parties in this case bargained as to which
party bore the risk of loss. The arms-
length agreement was that Park Restora-
tion bore the risk.

[11] Park Restoration cannot at this
late hour avoid it because the law provides:
‘‘Promisors are free to assume risks, even
huge ones, and promisees are entitled to
rely on those voluntary assumptions.’’ Spe-
cialty Tires of America, Inc., 82 F.Supp.2d
at 437 (quoting Calamari & Perillo, supra.

§ 13.16, at 522). In this case, TCLP relied
upon Park Restoration’s warranty to re-
turn the premises free from any damage.
As such, Park Restoration is liable for any
damages resulting from its failure to do so.

This conclusion is neither unfair, nor is
it unconscionable for it is precisely what
the parties bargained. Had the defendant
desired a different result, it could have
negotiated a force majeure clause excusing
its performance. Having not done so, the
Court will not write a force majeure clause
into the contract.

In addition, while Park Restoration does
not have the capacity to tender the Beach
Club to the plaintiff free from damage,
Park Restoration does have the capacity to
tender insurance proceeds to TCLP (which
were paid by the insurance carrier on ac-
count of the Beach Club that was de-
stroyed by fire).

That Park Restoration insured the
premises against the loss at issue further
supports the plaintiff’s claim that, while
not desirable, the calamity was in the
range of possible foreseeable contingencies
that could arise during the lengthy term of
the agreement thereby precluding the de-
fense of impossibility. See e.g., Portney v.
Omnicare Pharm., Inc., 2004 U.S. Dist.
LEXIS 12235 *10 (E.D. Pa. 2004)(finding
that lessee’s performance should not be
excused because the ‘‘contemplation of
flood was always there as evidenced by the
fact that the Defendants purchased flood
insurance, collected $4.5 million for this
occurrence of which only 1.5 million was
used to repair the premises.’’).

[12] The Court also notes that the out-
come of this matter is consistent with the
‘‘obligation of a tenant to return the lease-
hold property in the condition in which it
was received, reasonable wear and tear
excepted.’’ U.S. Gypsum Co. v. Schiavo
Bros., Inc., 668 F.2d at 174. It is also
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consistent with the opinion of the United
States District Court for the Western Dis-
trict of Pennsylvania in J.E. Faltin Motor
Trans., Inc. v. Eazor Express, Inc., 172
F.Supp. 175 (W.D.Pa. 1959), aff’d 273 F.2d
444 (3d Cir. 1960), where Judge Marsh
held that the defendant who possessed a
tractor trailer was liable for the destruc-
tion of the equipment by fire. The court
made this finding even though the destruc-
tion was without fault of the defendant
because the contract plainly and unequivo-
cally provided, among other things, that
the defendant would hold the plaintiff
harmless for ‘‘any loss or damage thereto.’’
J.E. Faltin Motor, 172 F.Supp. at 177–78;
see also Caputo v. Blackstone Mut. Ins.
Co., 323 F.Supp. 1252, 1254 (W.D. Pa.
1971).

For all of these reasons, the Court finds
that Park Restoration’s defense of impossi-
bility is not persuasive and is without mer-
it.

The Defendant’s Motion for Judgment
on the Pleadings Is Without

Merit

[13] With respect to Count II of the
Complaint, the plaintiff has asserted a
breach of contract action against Park
Restoration for failure to maintain the
Beach Club in a commercially reasonable
fashion. Count III of the Complaint as-
serts a cause of action for breach of indem-
nity. Park Restoration seeks judgment on
the pleadings dismissing these two counts
of the Complaint, citing the doctrine of
impossibility and that fact that the Com-
plaint lacks alleged specificity regarding
Park Restoration’s failure maintain the
property.

As to the defense of impossibility, this
Court has found Park Restoration’s de-
fense of impossibility to be without merit.
As such, Park Restoration’s Motion for
Judgment on the Pleadings in this regard
will be denied.

[14] As to the defense citing the lack
of specificity in Counts II and III of the
plaintiff’s Complaint, Park Restoration’s
motion is also untimely. The Court reaches
this conclusion because Fed.R.Civ.P. 12(e),
as incorporated into Fed.R.Bankr.P. 7012,
requires that a motion for a more definite
statement be filed ‘‘before filing a respon-
sive pleading.’’ Park Restoration has al-
ready filed its Answer, and cannot now
complain that the Complaint lacks specific-
ity.

[15] The Court would also note that
motion practice is not a substitute for dis-
covery. As to the adequacy of pleadings,
the Federal Rules of Civil Procedure re-
quire only that a pleader serve a short and
plain statement showing an entitlement to
relief. See Fed.R.Civ.P. 8(a)(2), as incorpo-
rated into these proceedings by Fed.
R.Bankr.P. 7008. In this case, TCLP has
done that.

TCLP has alleged breach of contract
claims and indemnity claims against Park
Restoration arising out of, or relating to,
Park Restoration’s use and/or possession
of the Beach Club. It has also cited in
detail the relevant contractual provisions
giving rise to its claims for relief.

In addition, it is beyond dispute that the
Beach Club burned to the ground while it
was in Park Restoration’s possession and
care. It is also undisputed that no account-
ing has been provided for the loss occa-
sioned by the fire because the cause of the
fire is ‘‘undetermined.’’ These facts give
rise to a presumption that TCLP has met
its burden of production and/or proof as to
any claim that Park Restoration failed to
adequately maintain the Beach Club. See
e.g. Buckley v. Exodus Transit & Storage
Corp., 744 A.2d 298, 306 (Pa. Super.
1999)(‘‘When a bailee has exclusive posses-
sion of the goods, the acts attending loss
or injury must be peculiarly within his own
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knowledge. Consequently, the bailee must
excuse or justify the failure to deliver. This
is an example of a presumption which
arises as ‘a rule of proof production based
upon the comparative availability of mate-
rial evidence of the respective par-
ties.’ ’’)(quoting Schell v. Miller North
Broad Storage Co., 142 Pa.Super. 293, 16
A.2d 680, 684 (1940)).

In addition, the extent to which evidence
exists supporting (or negating) the claim
against Park Restoration for failure to
maintain, such evidence will come to light
during discovery if, and when, it occurs.
The Motion for Judgment on the Plead-
ings filed by Park Restoration will there-
fore be denied.

V.

The Litigation Going Forward

[16] A litigant is entitled to only one
recovery. Cf. Greenleaf v. Garlock, Inc.,
174 F.3d 352, 357 (3d Cir. 1999) (citing
Frank v. Volkswagenwerk, 522 F.2d 321,
324–26 (3d Cir. 1975)).

[17] Inasmuch as the Court is entering
judgment on the pleadings in favor of
TCLP and against Park Restoration as to
Count I of the Complaint, it is appropriate
to (a) stay the prosecution of Counts II
and III of the Complaint, and (b) proceed
to the trial of damages as to Count I. See
Fed.R.Civ.P. 42;  Fed.R.Bankr.P. 7042.

The Court is mindful that the plaintiff
contends that the amount of damages it
sustained is undisputed. In support of this
proposition the plaintiff cites to the fact
that Park Restoration admitted that the
value of its ‘‘insured interest’’ is the policy
limits of its insurance. Park Restoration,
however, has contended that the value of
its ‘‘insured interest’’ is different from the
value of the Beach Club itself. No party,
however, has fully briefed this distinction
raised by Park Restoration.

Moreover, at prior hearings in this
bankruptcy case, Park Restoration repre-
sented that it had made over $700,000 of
improvements to the Beach Club before it
burned to the ground. See Transcript Re-
garding Hearing Held 6/2/2015 at p. 8
(filed at ECF Doc. # 128 at Adversary No.
15–01010–JAD).

These circumstances warrant an eviden-
tiary hearing on the damages sustained by
TCLP as a result of Park Restoration’s
failure to return the Beach Club to TCLP
free from ‘‘any damage.’’ A trial will there-
fore be scheduled on this matter.

VI.

Conclusion

For the reasons that are set forth above,
judgment on the pleadings shall be en-
tered in favor of the plaintiff, TCLP, and
against defendant, Park Restoration, as to
liability on account of the breach of con-
tract claim found in Count I of the Com-
plaint. By way of separate order, a trial
will be scheduled to determine the amount
of damages the defendant is liable to the
plaintiff. The Court will also enter an or-
der that denies the dueling Motion for
Judgment on the Pleadings filed by the
defendant. Notwithstanding this denial,
the prosecution of Counts II and III of
this adversary proceeding are stayed,
pending further order of the Court, be-
cause the plaintiff is allowed only one re-
covery.

ORDER

For the reasons that are set forth in the
Memorandum Opinion issued contempo-
raneously herewith, judgment on the
pleadings is ENTERED and GRANTED
in favor of the plaintiff, the Trustees of
Conneaut Lake Park, Inc., and against the
defendant, Park Restoration, LLC, as to
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liability on account of the breach of con-
tract claim found in Count I of the Com-
plaint. By way of separate order, a trial
will be scheduled to determine the amount
of damages the defendant is liable to the
plaintiff.

The dueling Motion for Judgment on
the Pleadings filed by the defendant Park
Restoration, LLC is DENIED. Notwith-
standing this denial, the prosecution of
Counts II and III of this adversary pro-
ceeding are STAYED pending further or-
der of the Court, because the plaintiff is
allowed only one recovery.

,
  

Marlene Denise EVANS, Appellant,

v.

R. Clinton STACKHOUSE,
Jr., Trustee, Appellee.

CIVIL NO. 4:16cv17

United States District Court,
E.D. Virginia,

Newport News Division.

Signed 01/13/2017

Background:  Deed of trust lender moved
to dismiss or convert case based on Chap-
ter 13 debtor’s alleged material default in
her payments under confirmed plan, and
debtor objected on theory that, by com-
pleting all of the payments that plan had
required her to make to trustee, but not
her direct maintenance payments to lend-
er, she had completed all ‘‘payments under
the plan’’ and was entitled to Chapter 13
discharge. The Bankruptcy Court granted
lender’s motion and dismissed case, and
debtor appealed.

Holdings:  The District Court, Robert G.
Doumar, J., held that:

(1) postpetition mortgage or deed of trust
payments made by Chapter 13 debtor
directly to the lender to which such
payments are owed are still considered
‘‘payments under the plan,’’ such as
debtor is statutorily required to com-
plete in order to receive a discharge, if
plan provides for the curing of prepeti-
tion arrearages on the same mortgage
or deed of trust debt;

(2) debtor’s failure to complete her direct
payments to deed of trust lender, un-
der plan that provided for the cure of
debtor’s $400.00 prepetition arrearage
and maintenance of her monthly deed
of trust payments as payments directly
from debtor to lender, was in nature of
‘‘material default’’ of terms of con-
firmed plan;

(3) appropriate remedy for debtor’s ‘‘ma-
terial default’’ of terms of her con-
firmed plan, in not completing the
maintenance payments that she was to
make directly to deed of trust lender,
was dismissal of case.

Affirmed.

1. Bankruptcy O3782, 3786
On appeal, bankruptcy court’s applica-

tion of the law is reviewed de novo, while
its findings of fact will not be set aside
unless clearly erroneous.  Fed. R. Bankr.
P. 8013.

2. Bankruptcy O3711(2)
Chapter 13 debtors may cure a pre-

petition mortgage delinquency through
plan, but must do so by staying current on
their mortgage.  11 U.S.C.A. § 1322(b)(5).

3. Bankruptcy O3711(1)
While a Chapter 13 plan does not

necessarily need to provide for curing of
debtor’s default on long-term debt, if the
plan does so, then it must also provide for
maintenance of debtor’s postpetition pay-
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IN RE: the TRUSTEES
OF CONNEAUT LAKE

PARK, INC., Debtor

Park Restoration, LLC

v.

Erie Insurance Exchange; The Trustees
of Conneaut Lake Park, a charitable
trust; Crawford County, a political
subdivision; Summit Township, a mu-
nicipal corporation; Tax Claim Bu-
reau of Crawford County; Conneaut
School District

Summit Township, a municipal corpora-
tion; Crawford County, a political
subdivision; The Tax Claim Bureau of
Crawford County; The Conneaut
School District, Appellants

No. 16-2516

United States Court of Appeals,
Third Circuit.

Argued January 18, 2017

(Opinion Filed: May 2, 2017)

Background:  Company that held lease-
hold interest in beach club property, and
that had elected to insure debtor’s interest
as fee owner of club, brought adversary
proceeding for declaratory judgment re-
garding the relative rights of company,
debtor, and certain tax creditors of debtor
as to fire insurance proceeds. Parties
cross-moved for summary judgment. The
United States Bankruptcy Court for the
Western District of Pennsylvania, Jeffery
A. Deller, Chief Judge, 543 B.R. 193, de-
termined that taxing authorities were enti-
tled to $478,260.75 of the proceeds as pay-
ment for outstanding property taxes and
that company was entitled to remaining
principal balance of the proceeds after
payment to taxing authorities. Cross-ap-
peals were taken. The District Court, Bar-
bara Jacobs Rothstein, J., 551 B.R. 577,

affirmed in part and reversed in part. Ap-
peal was taken.

Holdings:  The Court of Appeals, Hardi-
man, Circuit Judge, held that:

(1) by statute, insurance proceeds payable
to named insured in connection with
fire damage to beach club located on
55.33 acre tax parcel had to be paid
first to taxing authorities for delin-
quent taxes on parcel before they were
paid to named insured, and

(2) named insured under policy that pro-
vided coverage for fire damage to
beach club property had no legally cog-
nizable property interest in receiving
entirety of insurance proceeds, of kind
required to support a takings claim.

Reversed and remanded.

1. Bankruptcy O3782
On appeal from district court’s deci-

sion in its bankruptcy appellate capacity,
the Court of Appeals’ review of district
court’s determinations is plenary.

2. Federal Courts O3008(2)
Decisions of the Pennsylvania Su-

preme Court are the authoritative source
for federal court when ascertaining Penn-
sylvania law.

3. Federal Courts O3103
In absence of decision by state’s high-

est court on state law issue, federal court
must predict how state’s highest court
would rule.

4. Federal Courts O3010
Court of Appeals had to apply Penn-

sylvania rules of statutory interpretation
when interpreting Pennsylvania statute.

5. Insurance O3446
 Taxation O2761

By Pennsylvania statute, insurance
proceeds payable to named insured in con-

521



520 855 FEDERAL REPORTER, 3d SERIES

nection with fire damage to beach club
located on 55.33 acre tax parcel had to be
paid first to taxing authorities for delin-
quent taxes on parcel before they were
paid to named insured, regardless of
whether named insured was owner of
structure damaged by fire, or whether it
had responsibility to pay taxes or to repair
structure.  40 Pa. Stat. Ann. § 638.

6. Statutes O1369
Under Pennsylvania law, statute’s un-

ambiguous words are presumed to be the
best indication of legislative intent.

7. Constitutional Law O3855
Takings Clause of the Fifth Amend-

ment applies to states through the Four-
teenth Amendment.  U.S. Const. Amends.
5, 14.

8. Eminent Domain O2.1
To determine whether an unconstitu-

tional taking occurred, courts ask three
questions: (1) whether there was a taking;
(2) whether that taking was for public use;
and (3) whether the claimant received just
compensation.  U.S. Const. Amend. 5.

9. Eminent Domain O2.1
Taking, of kind subject to the Fifth

Amendment, may occur either by physical
appropriation of property or by regulatory
activity.  U.S. Const. Amend. 5.

10. Eminent Domain O69
When government physically takes

possession of interest in property, it has
categorical duty to compensate the former
owner, regardless of whether the interest
that is taken constitutes entire parcel or
merely a part thereof.  U.S. Const.
Amend. 5.

11. Eminent Domain O2.1
While property may be regulated to a

certain extent, if regulation goes too far it
will be recognized as a taking.  U.S.
Const. Amend. 5.

12. Eminent Domain O2.1

There are at least two discrete catego-
ries of regulatory action that violate the
Fifth Amendment, those that compel prop-
erty owner to suffer a physical invasion of
his property, and those that deny all eco-
nomically beneficial or productive use of
land.  U.S. Const. Amend. 5.

13. Eminent Domain O2.1

In determining whether a regulatory
taking has occurred, court may consider
economic impact of regulation on claimant
and the character of the governmental ac-
tion.  U.S. Const. Amend. 5.

14. Eminent Domain O81.1

Party asserting a taking claim must
have legally cognizable property interest.
U.S. Const. Amend. 5.

15. Eminent Domain O81.1

Named insured under policy that pro-
vided coverage for fire damage to beach
club property had no legally cognizable
property interest in receiving entirety of
insurance proceeds, of kind required to
support a takings claim under either the
Fifth Amendment or the Pennsylvania
Constitution, where Pennsylvania statute
made its receipt of such proceeds condi-
tional upon payment of delinquent taxes on
parcel on which beach club property was
located.  U.S.C.A. Const. Amends. 5, 14;
Pa. Const. art. 1, § 10; 40 Pa. Stat. Ann.
§ 638.

On Appeal from the United States Dis-
trict Court for the Western District of
Pennsylvania (D.C. No. 1-16-cv-00006) Dis-
trict Judge: Honorable Barbara Jacobs
Rothstein

John F. Mizner [Argued], Mizner Law
Firm, 311 West Sixth Street, Erie, PA
16507, Counsel for Appellee
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Lawrence C. Bolla, Michael P. Kruszew-
ski, Arthur D. Martinucci [Argued], Quinn
Buseck Leemhuis Toohey & Kroto, 2222
West Grandview Boulevard, Erie, PA
16506, Counsel for Appellants

Before: FISHER *, HARDIMAN, and
GREENAWAY, JR., Circuit Judges.

OPINION OF THE COURT

HARDIMAN, Circuit Judge.

Pennsylvania law prohibits insurance
companies from paying fire insurance pro-
ceeds to a ‘‘named insured’’ unless the
local municipality certifies that no delin-
quent taxes are owed on the property
where the insured structure was located.
40 Pa. Stat. § 638. The District Court held
that ‘‘named insured’’ as used in Section
638 includes only those who own the struc-
ture at issue and are responsible for the
delinquent taxes. Because the Bankruptcy
Court rightly held that this interpretation
contravenes the text of the statute, we will
reverse.

I

This appeal involves Conneaut Lake
Park, which abuts Conneaut Lake in
Crawford County, Pennsylvania. The Park
included a historic venue known as the
Beach Club, which was owned by the Trus-
tees of Conneaut Lake Park, Inc. Appel-
lant Park Restoration, LLC, operated the
Beach Club under a management agree-
ment with the Trustees. Park Restoration
insured the Beach Club against fire loss
for $611,000 through Erie Insurance Ex-
change. When the Beach Club was de-
stroyed by fire in 2013, Park Restoration
submitted a claim to Erie. Erie did not
dispute the claim, but in accordance with

40 Pa. Stat § 638, it required Park Resto-
ration to obtain a certificate from the local
municipal treasurer stating whether back
taxes were owed on the property.

Park Restoration received a certificate
showing a total of $478,260.75 in delin-
quent property taxes owed by the Trustees
to Summit Township, Crawford County,
the Tax Claim Bureau of Crawford Coun-
ty, and Conneaut School District (collec-
tively, Taxing Authorities). These delin-
quent taxes dated back to 1996, well before
Park Restoration signed its management
agreement with the Trustees, and the tax-
es were owed on the entire 55.33 acre
parcel on Conneaut Lake, not just the
single acre that included the Beach Club.
Nonetheless, because of the tax delinquen-
cy, Erie notified Park Restoration that it
would transfer to the Taxing Authorities
$478,260.75 of the $611,000 insurance pro-
ceeds. Park Restoration objected, prompt-
ing Erie to interplead the proceeds in the
Court of Common Pleas of Crawford
County.

The interpleader action was transferred
to the United States Bankruptcy Court for
the Western District of Pennsylvania after
the Trustees filed for bankruptcy. In the
Bankruptcy Court, Park Restoration ar-
gued that Section 638 ‘‘applies solely to
those situations where the fee owner of the
property is insured and where the tax
liabilities at issue are the financial respon-
sibility of the owner as well.’’ In re Trus-
tees of Conneaut Lake Park, Inc., 543 B.R.
193, 198 (Bankr. W.D. Pa. 2015). Park
Restoration argued that any other con-
struction would violate the Takings Claus-
es of the United States Constitution and
the Pennsylvania Constitution. The Trus-
tees responded that Park Restoration was
not entitled to any of the insurance pro-

* Honorable D. Michael Fisher, United States
Circuit Judge for the Third Circuit, assumed

senior status on February 1, 2017.
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ceeds because Park Restoration insured
the Trustees’ property. Therefore, the
Trustees sought the remaining insurance
proceeds after the Taxing Authorities were
compensated.

The Taxing Authorities and Park Resto-
ration filed cross motions for summary
judgment. The Bankruptcy Court granted
partial summary judgment in favor of both
parties. It held that under Section 638 the
Taxing Authorities were entitled to full
payment of the delinquent taxes ($478,-
260.75), and that Park Restoration, as the
named insured, was entitled to the balance
of the insurance proceeds.

Park Restoration and the Trustees filed
cross-appeals to the United States District
Court for the Western District of Pennsyl-
vania. Park Restoration argued, for the
first time, that because the insured proper-
ty constituted only 9% of the tax value of
the parcel, Park Restoration’s insurance
proceeds should apply pro rata to the tax
debt. It also argued that anything more
would be an unconstitutional taking. Mean-
while, the Trustees claimed entitlement to
the balance of the insurance proceeds be-
cause they owned the Beach Club.

The District Court affirmed the Bank-
ruptcy Court’s summary judgment for
Park Restoration as against the Trustees,
but reversed the Bankruptcy Court’s sum-
mary judgment for the Taxing Authorities
as against Park Restoration. The Court
held that Section 638 is ambiguous because
it uses ‘‘named insured’’ and ‘‘insured
property owner’’ interchangeably. In re
Trustees of Conneaut Lake Park, Inc., 551
B.R. 577, 584–85 (W.D. Pa. 2016). The
District Court then considered legislative
intent and concluded that the General As-
sembly intended Section 638 to apply only
to property owners. The Court reasoned
that because Park Restoration did not own
the Beach Club or the parcel upon which it
was located, it was not responsible for the

Trustees’ delinquent taxes. The Taxing
Authorities appealed the District Court’s
judgment.

II

[1] The Bankruptcy Court had juris-
diction under 28 U.S.C. §§ 157(b) and
1334(b). The District Court had appellate
jurisdiction under 28 U.S.C. § 158(a). Our
jurisdiction lies under 28 U.S.C. §§ 158(d)
and 1291. ‘‘Because the District Court sat
as an appellate court, reviewing an order
of the Bankruptcy Court, our review of the
District Court’s determinations is plena-
ry.’’ In re Wettach, 811 F.3d 99, 104 (3d
Cir. 2016) (quoting In re Bocchino, 794
F.3d 376, 379 (3d Cir. 2015)).

III

The Taxing Authorities argue that the
District Court erred in reversing the
Bankruptcy Court’s order granting them
summary judgment. We agree. Section 638
required Erie to transfer funds from Park
Restoration’s insurance claim to the Tax-
ing Authorities irrespective of Park Resto-
ration’s property interest in the Beach
Club. Though Park Restoration’s public
policy and equitable arguments are not
without force, they cannot vitiate the stat-
utory language. Additionally, we agree
with the Bankruptcy Court that Section
638 as applied in this case does not violate
the Takings Clauses of the United States
Constitution or the Pennsylvania Constitu-
tion.

A

[2–4] Although Pennsylvania courts
have not addressed the question presented
in this appeal, we believe that the text of
Section 638 compels reversal. ‘‘When as-
certaining Pennsylvania law, the decisions
of the Pennsylvania Supreme Court are
the authoritative source.’’ Spence v. ESAB
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Grp., Inc., 623 F.3d 212, 216 (3d Cir. 2010).
Because the Pennsylvania Supreme Court
has not ruled on this issue, ‘‘we must pre-
dict how it would rule.’’ Id. (citing Coving-
ton v. Cont’l Gen. Tire, Inc., 381 F.3d 216,
218 (3d Cir. 2004)). When interpreting
Pennsylvania law, we apply its rules of
statutory interpretation. See 1 Pa. Cons.
Stat. § 1921 (providing guidance for courts
interpreting Pennsylvania statutes); see
also United States v. Atiyeh, 402 F.3d 354,
369–71 (3d Cir. 2005) (applying Pennsylva-
nia rules of statutory interpretation to con-
strue a statute). Pennsylvania’s General
Assembly also provided that Section 638
‘‘shall be liberally construed to accomplish
its purpose.’’ 40 Pa. Stat. § 638(k).

[5] Section 638 is relatively straight-
forward and its application here proceeds
in three steps. First, the statute prohibits
insurance companies from ‘‘pay[ing] a
claim of a named insured for fire damage
to a structure located within the municipal-
ity,’’ unless the insurance company is fur-
nished with an appropriate certificate from
the municipal treasurer. 40 Pa. Stat.
§ 638(a). Thus, Erie was prohibited from
paying a claim to Park Restoration (the
named insured) for fire damage to the
Beach Club (the damaged structure) un-
less Erie was furnished with the appropri-
ate certificate.

Second, there will be one of two types of
certificates issued depending on whether
delinquent taxes are owed on the property
where the structure was located. When, as
in this case, there is a tax delinquency, the
municipal treasurer is required to issue ‘‘a
certificate and bill showing the amount of
delinquent taxes, assessments, penalties
and user charges against the property as
of the date specified in the request.’’ 40 Pa.
Stat. § 638(b)(1)(ii) (emphasis added).
Here, the 55.33 acre tax parcel on Con-
neaut Lake had a tax delinquency of
$478,260.75.

Finally, upon receipt of the certificate,
Erie was required to ‘‘transfer to the trea-
surer an amount from the insurance pro-
ceeds necessary to pay the taxes.’’ 40 Pa.
Stat. § 638(b)(2)(ii).

As the Bankruptcy Court observed, the
statute does not ‘‘qualify its terms by re-
quiring that the named insured be the
‘owner’ of the structure destroyed by the
fire. Nor does the statute limit the imposi-
tion of the tax claim against insurance
proceeds payable to the entity primarily
liable for the tax debt in question.’’ Con-
neaut Lake Park, Inc., 543 B.R. at 203.
The tax claim is ‘‘levied against the insured
property’’—that is, it is ‘‘in rem in nature
and runs with the real property.’’ Id. (in-
ternal formatting and quotation marks
omitted). So the Taxing Authorities’ claim
‘‘attache[d] to any fire insurance proceeds
payable to any named insured as opposed
to being limited solely to the beneficial
interests (if any) of the primarily liable
taxpayer.’’ Id.

Unlike the Bankruptcy Court, the Dis-
trict Court found the statute ambiguous.
In doing so, the District Court cited 40 Pa.
Stat. § 638(b)(2)(i), which uses the terms
‘‘insured property owner’’ and ‘‘named in-
sured.’’ Perceiving that these terms were
used interchangeably, the District Court
concluded that ‘‘[a] straight-forward read-
ing of the statute demonstrates that it is
referencing the same party when it refers
to the ‘named insured’ and the ‘insured
property owner.’ ’’ Conneaut Lake Park,
Inc., 551 B.R. at 585. According to the
District Court, the only way to resolve the
inconsistency was to ‘‘assume that the
General Assembly meant that the ‘named
insured’ and ‘the insured property owner’
are synonymous’’ throughout the entire
statute. Id. It followed, then, that this in-
consistency rendered Section 638 ‘‘reason-
ably susceptible [to] different interpreta-
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tions.’’ Id. (quoting Dobrek v. Phelan, 419
F.3d 259, 264 (3d Cir. 2005)).

We need not opine as to whether the
District Court is correct that the General
Assembly used the terms ‘‘named insured’’
and ‘‘insured property owner’’ interchange-
ably for purposes of Section 638(b)(2)(i),
which applies when a property is free from
tax delinquency. It suffices to say that the
subsection upon which the District Court
relied has no application here, where prop-
erty taxes undoubtedly were in arrears.
And the subsection relevant to this case
(Section 638(b)(1)(ii)) refers to ‘‘named in-
sured’’ with nary a mention of ‘‘insured
property owner.’’

[6] ‘‘When the words of a statute are
clear and free from all ambiguity, the let-
ter of it is not to be disregarded under the
pretext of pursuing its spirit.’’ 1 Pa. Cons.
Stat. § 1921(b). The statute’s unambiguous
words ‘‘are presumed to be the best indica-
tion of legislative intent.’’ Reid v. City of
Philadelphia, 598 Pa. 389, 957 A.2d 232,
235 (2008) (quoting Chanceford Aviation
Props., L.L.P. v. Chanceford Twp. Bd. of
Supervisors, 592 Pa. 100, 923 A.2d 1099,
1104 (2007)). Because the Bankruptcy
Court correctly held that the applicable
statutory provision is unambiguous, we
must reverse the District Court’s order in
that respect.

B

Park Restoration raises two other argu-
ments in support of its position that Sec-
tion 638 applies only to property owners.
These arguments—that public policy and
equity compel us to affirm the District
Court—cannot vitiate the text of the stat-
ute.

1

Park Restoration argues that the public
policy underlying Section 638 was to pre-

vent property owners from ‘‘burn[ing]
their buildings or structures to collect the
insurance proceeds’’ by requiring that
money ‘‘be first used to pay delinquent
real estate taxes.’’ Park Rest. Br. 16. From
this premise, it concludes that this ‘‘ratio-
nale does not apply where the insured does
not have a responsibility to pay TTT real
estate taxes or to repair or secure a build-
ing or structure.’’ Id.

We have little doubt that the statute’s
principal purpose is to stop property own-
ers from profiting from arson. But that
purpose does not compel the conclusion
that ‘‘named insured’’ does not also apply
to insured occupants who have no owner-
ship interest. The public policy concern
regarding misfeasance by property owners
applies nearly as forcefully to lessees or
others who have insured property they
don’t own. Moreover, Park Restoration’s
interpretation could incentivize an end run
around Section 638 by permitting unscru-
pulous owners to use the corporate form to
collect insurance proceeds without satisfy-
ing their delinquent taxes.

2

At oral argument, counsel for Park Res-
toration insisted that reinstatement of the
Bankruptcy Court’s order would bestow an
inequitable windfall upon the Trustees. In
response, the Taxing Authorities explained
that the Joint Plan of Reorganization pro-
vides for payment on their first tax lien as
follows: (a) net proceeds of sale of six
separate lots owned by the Trustees; (b)
payment of $478,260.75 due from Park
Restoration’s fire insurance proceeds; and
(c) a ‘‘safeguard’’ for the prevention of an
overpayment to the Taxing Authorities.
Taxing Authorities Rule 28j Letter dated
Jan. 23, 2017, at 3. In effect, this payment
plan means that since the Taxing Authori-
ties have won this appeal, it is possible
that the net proceeds from the sale of
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these lots will be used to satisfy delinquent
taxes owed on other parcels or to satisfy
other claims from the Trustees’ creditors
rather than to pay the tax debt owed by
the Trustees on the parcel where the
Beach Club was located. Park Restoration
Rule 28j Letter dated Jan. 23, 2017, at 2–3.
While Park Restoration makes a plausible
case that it might be subject to an inequi-
table distribution of proceeds at a later
date, the record on appeal neither compels
that conclusion nor allows us to make a
definitive judgment in that regard. Thus,
we will rely on the Bankruptcy Court to
consider those issues in due course and we
emphasize that nothing in this opinion
should be construed to preclude Park Res-
toration from seeking an accounting or any
other equitable relief in the future.

C

Park Restoration argues here, as it did
in the Bankruptcy Court, that ‘‘allowing
the Taxing Authorities to be paid TTT from
the Insurance Proceeds results in a ‘gratu-
itous confiscation’ of [Park Restoration’s]
property without just compensation in vio-
lation of the Takings Clause(s) found in
both the U.S. Constitution and the Penn-
sylvania Constitution.’’ Conneaut Lake
Park, Inc., 543 B.R. at 204. We find this
argument tenuous at best.

[7] The Fifth Amendment provides
that ‘‘private property [shall not] be taken
for public use, without just compensation.’’
U.S. Const. amend. V. The Fifth Amend-
ment applies to the States through the
Fourteenth Amendment. Palazzolo v.
Rhode Island, 533 U.S. 606, 617, 121 S.Ct.
2448, 150 L.Ed.2d 592 (2001). The Pennsyl-
vania Constitution also provides that ‘‘pri-
vate property [shall not] be taken or ap-
plied to public use, without authority of
law and without just compensation being
first made or secured.’’ Pa. Const. Art. I,
§ 10. The Pennsylvania Supreme Court

follows federal law in Takings Clause cases
so our analysis under the Fifth Amend-
ment applies equally to Pennsylvania’s
Constitution. Corman v. NCAA, 74 A.3d
1149, 1167 (Pa. Commw. Ct. 2013).

[8–13] To determine whether an un-
constitutional taking occurred, we ask
three questions: (1) was there a taking?;
(2) was that taking for public use?; and (3)
did the claimant receive just compensa-
tion? Takings may occur either by physical
appropriation of property or regulatory ac-
tivity. See Horne v. Dep’t of Agric., –––
U.S. ––––, 135 S.Ct. 2419, 2427, 192
L.Ed.2d 388 (2015). On the one hand,
physical appropriation of property is ‘‘a
per se taking, without regard to other fac-
tors.’’ Id. Thus, ‘‘[w]hen the government
physically takes possession of an interest
in property TTT it has a categorical duty to
compensate the former owner, regardless
of whether the interest that is taken con-
stitutes an entire parcel or merely a part
thereof.’’ Tahoe-Sierra Pres. Council, Inc.
v. Tahoe Reg’l Planning Agency, 535 U.S.
302, 321, 122 S.Ct. 1465, 152 L.Ed.2d 517
(2002) (citations omitted). Regulatory tak-
ings require a more detailed analysis, how-
ever. Although ‘‘property may be regulat-
ed to a certain extent, if regulation goes
too far it will be recognized as a taking.’’
Pa. Coal Co. v. Mahon, 260 U.S. 393, 415,
43 S.Ct. 158, 67 L.Ed. 322 (1922). There
are ‘‘at least two discrete categories of
regulatory action’’ that violate the Fifth
Amendment: ‘‘regulations that compel the
property owner to suffer a physical ‘inva-
sion’ of his property’’ and ‘‘regulation
[that] denies all economically beneficial or
productive use of land.’’ Lucas v. S. Car-
olina Coastal Council, 505 U.S. 1003, 1015,
112 S.Ct. 2886, 120 L.Ed.2d 798 (1992).
When determining whether a regulatory
taking has occurred, the Court may consid-
er the ‘‘economic impact of the regulation
on the claimant’’ and the ‘‘character of the
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governmental action.’’ Penn Cent. Transp.
Co. v. City of New York, 438 U.S. 104, 124,
98 S.Ct. 2646, 57 L.Ed.2d 631 (1978).

[14, 15] In this appeal, we need not
determine whether there was an actual or
regulatory taking because the party as-
serting the claim must have a ‘‘legally
cognizable property interest.’’ Prometheus
Radio Project v. FCC, 373 F.3d 372, 428–
29 (3d Cir. 2004). Here, it is clear that
Park Restoration had no legally cognizable
property interest in the entirety of the
proceeds from its insurance policy because
Section 638 made receipt of such proceeds
conditional on satisfying the delinquent
taxes owed on the insured property. The
policy states that ‘‘[Erie] will pay [Park
Restoration] unless some other person is
named in the policy or is legally entitled to
receive payment,’’ Conneaut Lake Park,
Inc., 543 B.R. at 199, and that ‘‘[t]his poli-
cy conforms to the laws of the state in
which [Park Restoration’s] principal office
is located.’’ Id. at 205. Section 638 had
been enacted by the General Assembly
and adopted by the required local ordi-
nance long before Park Restoration ob-
tained its insurance policy from Erie.
Thus, the insurance policy incorporated
the statute. See Coolspring Stone Supply,
Inc. v. Am. States Life Ins. Co., 10 F.3d
144, 147–48 (3d Cir. 1993) (finding that
‘‘pertinent statutory provisions of Pennsyl-
vania insurance law are deemed incorpo-
rated into insurance policies’’ (quoting
Santos v. Ins. Placement Facility, 426
Pa.Super. 226, 626 A.2d 1177, 1179
(1993))).

In sum, when Park Restoration insured
the Beach Club, its rights to any insurance
proceeds were subject to the claim of the
Taxing Authorities. Without a legally cog-
nizable property interest, Park Restora-
tion has no cognizable takings claim. Pro-
metheus Radio Project v. FCC, 373 F.3d
372, 428–29 (3d Cir. 2004). Park Restora-

tion’s ‘‘failure to establish any greater enti-
tlement to the proceeds under its policy
(and Pennsylvania law) is fatal to its asser-
tion that payment of Insurance Proceeds
to the Taxing Authorities would violate the
Takings Clause(s) of the U.S. Constitution
and the Pennsylvania Constitution.’’ Con-
neaut Lake Park, Inc., 543 B.R. at 206
(citing Mahon, 260 U.S. at 413, 43 S.Ct.
158).

IV

For the reasons stated, we will reverse
the judgment of the District Court and
remand for entry of judgment in favor of
the Taxing Authorities.

,
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Background:  Defendant convicted of con-
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for the Middle District of Pennsylvania,
D.C. No. 1-10-cr-00005-001, Christopher C.
Conner, J., denied motion. Defendant ap-
pealed.
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Olayer’s burden rebutting the need to lift
the stay despite any cause FSA may have
presently demonstrated, aside from the
lack of insurance.

III.

For the reasons set forth above, FSA’s
Motion for Relief from Automatic Stay is
GRANTED in part and DENIED in part.

A separate Order will issue.

,
  

IN RE: TRUSTEES OF CONNEAUT
LAKE PARK, INC., Debtor.

Trustees of Conneaut Lake
Park, Inc., Plaintiff,

v.

Park Restoration, LLC, Defendant.

Bankruptcy No. 14–11277–JAD
Adversary No. 16–01029–JAD

United States Bankruptcy Court,
W.D. Pennsylvania.

Signed December 15, 2017

As Amended December 27, 2017

Background:  Debtor brought adversary
proceeding against party that had agreed
to manage its beach club property for par-
ty’s alleged breach of terms of manage-
ment agreement. The Bankruptcy Court,
Jeffery A. Deller, Chief Judge, 564 B.R.
495, entered judgment on the pleadings as
to liability only in favor of debtor. Trial
was held on the issue of damages.

Holdings:  The Bankruptcy Court, Deller,
Chief Judge, held that:

(1) applicable measure of damages was the
diminution of fair market value attrib-
utable to the injury, but

(2) debtor failed to establish damages by a
preponderance of evidence.

Ordered accordingly.

1. Contracts O326
Under Pennsylvania law, a party as-

serting a breach of contract claim must
establish three elements: (1) the existence
of a contract, (2) a breach of one or more
of the duties imposed by the contract, and
(3) damages.

2. Damages O110
Where injury to real property is per-

manent, repair and replacement costs are
irrelevant in awarding damages.

3. Damages O108, 110
Under Pennsylvania law, the general

measure of damages for permanent harm
to real property is the diminution in mar-
ket value attributable to the conduct, prod-
uct, or instrumentality giving rise to liabili-
ty, but when injury is reparable, damages
are calculated at the lesser of the cost of
repair or the market value of the affected
property.

4. Damages O108, 110
Under Pennsylvania law, while the

measure of damages for harm to real prop-
erty is different for permanent harm and
reparable harm, in both situations, dam-
ages are limited by the pre-injury market
value of the property.

5. Damages O110
In debtor’s adversary proceeding as-

serting breach of contract against party
that had agreed to manage its beach club
property, seeking to recover damages un-
der Pennsylvania law after property was
totally destroyed by fire, applicable meas-
ure of damages was the diminution of fair
market value attributable to the injury;
injury to the property was permanent, and
cost of repair disproportionately exceeded
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the diminution in fair market value to the
property occasioned by the fire.

6. Damages O110

Under Pennsylvania law, in measuring
the diminution in value of injured real
property for awarding damages, the fair
market value of real property is measured
as a whole even where permanent injury is
sustained by only a portion thereof.

7. Damages O111

Under Pennsylvania law, loss of in-
come from an income-producing structure
should be reflected in the fair market val-
ue of the property as a whole in awarding
damages for harm to real property.

8. Damages O110

Under Pennsylvania law, in measuring
damages for permanent harm to real prop-
erty, absent a showing that the ‘‘cost of
repair’’ exception applies, not only is an
injured structure to be valued inclusive of
the underlying lot, but the income generat-
ed by the structure, and the loss thereof,
should also be reflected in its overall fair
market value.

9. Damages O189

Under Pennsylvania law, in order for
a party to succeed on a breach of contract
claim, the party must, inter alia, establish
damages with reasonable certainty as op-
posed to mathematical certainty.

10. Contracts O326

Under Pennsylvania law, in order to
show damages to a reasonable certainty,
as element of breach of contract claim, a
plaintiff must establish a causal connection
between the breach and the loss.

11. Damages O208(1)

Under Pennsylvania law, duty of as-
sessing damages in breach of contract ac-
tion is within the province of the fact-
finder.

12. Damages O108

Under Pennsylvania law, where harm
causes property to appreciate in value,
there are no damages.

13. Damages O189

Under Pennsylvania law, debtor in ad-
versary proceeding asserting breach of
contract against party that had agreed to
manage its beach club property failed to
show by a preponderance of evidence it
incurred damages after property was de-
stroyed by fire; debtor’s appraisal as to the
fair market value of the property lacked
credibility, as there was a lack of common-
ality between comparable properties and
sales of the comparables occurred six to
ten years before effective date and one
sale occurred four years after the effective
date, and according to debtor’s prior fil-
ings with the court, debtor projected an
increase in revenue associated with the
property despite destruction of the beach
club structure itself.

14. Bankruptcy O2163

Under Pennsylvania law, it is within
the province of the trier of fact to weigh
the credibility of valuation witnesses’ testi-
mony and determine the fair value of the
land.

15. Bankruptcy O2163

Bankruptcy court is free to believe all,
part, or none of evidence that is presented,
to make all credibility determinations, and
to resolve any conflicts in evidence.

Jeanne S. Lofgren, Stonecipher Law
Firm, Pittsburgh, PA, for Plaintiff.

John F. Mizner, Mizner Law Firm, Erie,
PA, for Defendant.
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MEMORANDUM OPINION

JEFFERY A. DELLER, Chief United
States Bankruptcy Judge

Trustees of Conneaut Lake Park, Inc.
(‘‘Plaintiff’’ or ‘‘TCLP’’) commenced the
above-captioned adversary proceeding by
filing its three-count Complaint against
Park Restoration, LLC (‘‘Defendant’’ or
‘‘Park Restoration’’, and together with
Trustees of Conneaut Lake Park, Inc.,
‘‘the Parties’’). See Complaint, ECF No. 1.

Pursuant to the Complaint, TCLP alleg-
es two counts of breach of contract
(Counts I and II) and one count of contrac-
tual indemnification (Count III) against
Park Restoration stemming from the Par-
ties’ Beach Club Management Agreement.
See Complaint, ECF No. 1.

The details of the Beach Club Manage-
ment Agreement are discussed more in-
depth in this Court’s Memorandum Opin-
ion dated February 21, 2017, which ad-
dressed the Parties’ cross motions for
judgment on the pleadings. See Mem. Op.,
ECF No. 67.

In the Memorandum Opinion and cor-
responding orders, the Court:  (1) entered
judgment on the pleadings as to liability
only in favor of TCLP with respect to
Count I of the Complaint, (2) stayed pros-
ecution of Counts II and III, (3) denied
Park Restoration’s Cross Motion for Judg-
ment on the Pleadings, and (4) set trial on
the issue of damages relative to Count I.
See id.;  Order, ECF No. 68;  and Schedul-

ing Order Regarding Trial on Damages,
ECF No. 69.

A trial was held on the issue of damages
with respect to Count I of the Complaint
on May 17, 2017 and July 24, 2017. There-
after, the Parties were provided with an
opportunity to brief the issues which are
now ripe for decision.1

I.

Procedural and Factual History

TCLP seeks recovery from Park Resto-
ration in relation to the Beach Club Man-
agement Agreement. As stated above, the
details of the Beach Club Management
Agreement are more specifically set out in
this Court’s February 21st Memorandum
Opinion. However, the details pertinent to
resolution of the issue of damages as to
Count I only, are as follows:

TCLP owns certain real property locat-
ed on the lakefront of Conneaut Lake in
Crawford County, Pennsylvania and upon
which sat a structure referred to as the
Beach Club (the ‘‘Property’’). See Mem.
Op. 2, ECF No. 67. The Property is sub-
ject to a charitable use restriction (the
‘‘Charitable Use Restriction’’) which states
that the Property is to be held:

IN TRUST, NEVERTHELESS, for the
use of the general public forever subject,
however, to such rules and regulations
for the use of said land to be known as
‘‘Conneaut Lake Park’’ as may be made
from time-to-time by the Trustees of
Conneaut Lake Park, Inc., and their

1. This Court has subject matter jurisdiction
pursuant to 28 U.S.C. §§ 157 and 1334. The
Plaintiff asserts that this Adversary Proceed-
ing is a ‘‘core’’ proceeding pursuant to 28
U.S.C. § 157(b)(2)(O). However, garden vari-
ety breach of contract claims are not core
proceedings. AstroPower Liquidating Tr. v.
Xantrex Tech., Inc. (In re AstroPower Liqui-
dating Tr.), 335 B.R. 309, 323 (Bankr. D. Del.
2005). Despite the non-core nature of this

proceeding, the Parties have consented to this
Court’s ability to enter final judgment. See
Order of Ct. Approving Joint Disc. Plan and
Statement of Estimated Time of Trial Dated
July 25, 2016, ECF No. 36;  see also Wellness
Int’l Network, Ltd. v. Sharif, ––– U.S. ––––,
135 S.Ct. 1932, 191 L.Ed.2d 911 (2015), and
Ardi Ltd. P’ship v. The Buncher Co. (In re
River Entm’t), 467 B.R. 808 (Bankr. W.D. Pa.
2012).
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successors;  AND FURTHER specifical-
ly, in part for use as a public amusement
park and the like, and in part for use as
a public park with open parkland and
the like, and in part for the use for
public buildings and the like forever;
AND FURTHER in addition specifically
in part for public access to and use of
Conneaut Lake and the lake shore, for
swimming and boating and the like, for-
ever;  AND FURTHER, for other like
and similar and related public purposes;
all forever.

See Appraisal Report (‘‘TCLP’s Apprais-
al’’) 27, ECF No. 103, Ex. P–11.

The Parties entered into the Beach Club
Management Agreement on or about No-
vember 24, 2008, whereby Park Restora-
tion agreed to provide operational and
management services for the Beach Club.
See Mem. Op. 3, ECF No. 67. The Beach
Club Management Agreement stated that
upon its termination, Park Restoration was
duty bound to ‘‘vacate the premises ensur-
ing that it is in broom clean condition
without any damages to any equipment or
property.’’ Id. at 15.

On August 1, 2013, a fire completely
destroyed the Beach Club. Thereafter,
TCLP declared the Beach Club Manage-
ment Agreement to be terminated at
which time Park Restoration failed to re-
turn the Beach Club in ‘‘broom clean’’
condition free from damage. See Com-
plaint, Ex. B, ECF No. 1;  Mem. Op. 15,
ECF No. 67.

After this bankruptcy was commenced,
TCLP initiated this adversary proceeding
alleging at Count I a claim of breach of
contract due to Park Restoration’s failure
to return the Beach Club to TCLP in
‘‘broom clean’’ condition free from damage.
See Mem. Op., ECF No. 67.

Following the close of pleadings, the
Parties filed their respective cross-motions
for judgment on the pleadings, which were

adjudicated in TCLP’s favor as to liability
on Count I only, with prosecution of
Counts II and III stayed pending resolu-
tion of the issue of damages on Count I.

Contemporaneously with the issuance of
the February 21st Memorandum Opinion,
the Court issued a scheduling order set-
ting the trial on damages for May 17, 2017,
and inter alia, fixed the deadline for com-
pleting discovery as April 14, 2017. See
Scheduling Order Regarding Trial on
Damages, ECF No. 69.

On May 3, 2017, the Parties submitted
their Meet & Confer Stipulation, ECF No.
76, wherein it was disclosed to the Court
for the first time that Park Restoration
intended to present at the May 17th trial a
pre-fire and post-fire appraisal (‘‘Park’s
Appraisal’’) of the Property. The gist of
this evidence was that Park Restoration
claimed that the subject Property was
worth more after the fire and that TCLP
had no cognizable claim for damages.
TCLP, however, identified no appraisal ev-
idence as part of its prepared witness list
and exhibit list.

Park’s Appraisal was identified in the
section of the Meet & Confer Stipulation
titled ‘‘Agreed, Marked Exhibits for Trial’’
and appraiser Vicki Gillette was listed as
the associated witness. See ECF No. 76.

On May 5, 2017, Park Restoration filed a
motion for summary judgment on the basis
that the appropriate measure of damages
for Count I was the diminution of fair
market value of the Property occasioned
by the fire, and since TCLP failed to iden-
tify in its pre-trial filings any appraisal or
other evidence which would demonstrate a
diminution, TCLP would be unable to sus-
tain its burden at the May 17th trial. See
Def.’s Mot. to Lift Stay and for Summ. J.,
ECF No. 83. Due to the close proximity of
the trial, the deadline to respond to the
summary judgment motion was not set to
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expire until after the May 17th trial. Ac-
cordingly, as of the date of trial, no re-
sponsive pleading was yet filed by TCLP.

At the May 17th trial, TCLP proceeded
on its legal argument that the appropriate
measure of damages is repair and replace-
ment costs of the Beach Club, and present-
ed evidence that the replacement costs
were $1,978,375 and $830,917, with the lat-
ter figure taking into account depreciation
attributable to age and condition of the
Beach Club. See Plaintiff’s Exhibit List,
Ex. P–4, Ex. B, ECF No. 77. These re-
placement costs were stipulated to by Park
Restoration. See id., Tr. of Evidentiary
Hr’g Regarding Damages 7–9, ECF No.
117 (‘‘May 17th Transcript’’).

At the trial, Park’s Appraisal and the
testimony of Vicki Gillette were offered
into evidence by Park Restoration. TCLP’s
Counsel objected to the admissibility of
Park’s Appraisal, arguing that although
Park’s Appraisal was identified as an
‘‘Agreed, Marked Exhibit[ ] for Trial’’ in
the Meet & Confer Stipulation, its inclu-
sion was a courtesy. Counsel also argued
that TCLP did not intend to stipulate to
the alleged facts set forth in Park’s Ap-
praisal, and in fact, Park’s Appraisal was
only provided to TCLP on May 3, 2017—
nearly three weeks after the close of dis-
covery. See May 17th Transcript 6–15, 73–
77.

Perhaps now wavering in her confidence
of TCLP’s legal theory of damages,
TCLP’s Counsel requested a continuance
of the trial in order to allow TCLP to
obtain its own appraisal of the Property.
Unsurprisingly, Park Restoration objected.

In weighing the unique circumstances of
the case, the Court recognized that Park
Restoration failed to adequately disclose
its appraisal, but noted that the Parties
included it in the Meet & Confer Stipula-
tion and TCLP failed to file a motion in

limine despite having two weeks to do so
prior to trial. See id.

Nonetheless, in the interest of fairness
and finding no prejudice to Park Restora-
tion, the Court continued the trial to July
24, 2017, in order to allow TCLP to obtain
an appraisal. See May 17th Transcript 75–
79;  Scheduling Order Regarding Contin-
ued Trial on Damages, ECF No. 90 (‘‘Or-
der Continuing Trial’’). The Court also di-
rected that the Parties be permitted to
conduct additional limited discovery until
July 7, 2017, with depositions concluding
no later than July 14, 2017. See Order
Continuing Trial 5.

In the interim between the May 17th and
July 24th trial dates, TCLP filed a re-
sponse to the summary judgment motion.
On July 17, 2017, Park Restoration filed a
Motion to Compel Production, or in the
Alternative, In Limine to Exclude Testi-
mony (‘‘Motion to Compel’’).

Central to the Motion to Compel, Park
Restoration complained of TCLP’s failure
to provide records upon which TCLP’s ex-
pert appraiser, Robert Glowacki, formulat-
ed his pre-fire opinion of value of the
Property. See Motion to Compel, ECF No.
102. TCLP defended against the Motion to
Compel by arguing that not only was the
information confidential, but that it was
irrelevant as TCLP agreed to stipulate to
Park Restoration’s pre-fire fair market
value of $622,000. See Resp. to Mot. to
Compel Production, ECF No. 106. Thus,
the only question of value was the post-fire
fair market value of the Property (and the
extent to which it showed a diminution in
fair market value occasioned by the fire
damage).

Immediately prior to the continued trial
on damages, a hearing was held on the
Motion to Compel. The result of the hear-
ing was that irrespective of TCLP’s stipu-
lation to pre-fire value, the documents un-
derlying Glowacki’s pre-fire valuation were
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ordered to be provided post-trial for confi-
dential review. See Tr. of Mot. to Compel
or, In the Alternative, In Limine to Ex-
clude Testimony, ECF No. 120 (‘‘July 24th
Transcript’’).

At the continued trial on damages,
TCLP then presented the testimony of
Glowacki as well as his written appraisal of
the Property. In rebuttal of Glowacki’s
testimony, Park Restoration re-called Gil-
lette and sought to introduce a prepared
rebuttal appraisal. However, although Gil-
lette was permitted to testify, the rebuttal
appraisal was excluded on TCLP’s objec-
tion as Park Restoration yet again failed to
timely disclose it to TCLP.2

Following the close of testimony on July
24th, Park Restoration was provided time
to review the previously undisclosed infor-
mation subject of the Motion to Compel
with the option of requesting further evi-
dentiary proceedings related thereto. See
Consent Order Concerning Confidential
Information, ECF No. 109. No further
proceedings were requested and the Par-
ties were invited to file post-trial briefs.
While TCLP inexplicably elected not to
make such a submission, Park Restoration
filed its post-trial brief on September 11,
2017.

II.
[1] Under Pennsylvania law, a party

asserting a breach of contract claim must
establish three elements:  (1) the existence
of a contract, (2) a breach of one or more
of the duties imposed by the contract, and
(3) damages. Ware v. Rodale Press, Inc.,
322 F.3d 218, 225 (3d Cir. 2003) (quoting
CoreStates Bank, N.A. v. Cutillo, 723 A.2d
1053, 1058 (Pa. Super. Ct. 1999)). Finding
that the first two elements were satisfied,
this Court entered judgment on the plead-

ings in favor of TCLP and against Park
Restoration as to liability only on Count I.
As such, the issue addressed by the Court
herein is the extent to which damages
exist as to Count I of TCLP’s Complaint.

A.

Applicable Measure of Damages
for Injury to Real Property

[2–4] Where injury to real property is
permanent, repair and replacement costs
are irrelevant. Arch Ins. Co. v. Carol &
Dave’s Roadhouse, Inc., 567 Fed.Appx.
131, 134 (3d Cir. 2014) (quoting Babich v.
Pittsburgh & New Eng. Trucking Co., 386
Pa.Super. 482, 563 A.2d 168, 170 (1989)). It
is established law in the Commonwealth of
Pennsylvania, that the ‘‘general measure of
damages for permanent harm to real prop-
erty is the diminution in market value
attributable to the conduct, product, or
instrumentality giving rise to liability,’’ but
when injury is reparable, damages are cal-
culated at ‘‘the lesser of the cost of repair
or the market value of the affected proper-
ty.’’ Pa. Dept. of Gen. Servs. v. U.S. Miner-
al Prods. Co., 587 Pa. 236, 898 A.2d 590,
596 (2006). See also Herring v. City of
Jeannette, 47 A.3d 202, 204–205 (Pa.
Commw. Ct. 2012), and Arch Ins. Co. v.
Carol & Dave’s Roadhouse, Inc., 567 Fed.
Appx. at 134–35. Thus, ‘‘while the measure
of damages for harm to real property is
different for permanent harm and repara-
ble harm, in both situations, damages are
limited by the [pre-injury] market value of
the property.’’ Herring v. City of Jean-
nette, 47 A.3d at 204–205.

The purpose of limiting such recovery is
rooted in the general purpose of compen-
satory damages as a remedy. Pennsylvania

2. The rebuttal appraisal was dated June 30,
2017, but was not provided to TCLP until July
18, 2017—just six days prior to the continued

trial and well after the close of limited discov-
ery. See July 24th Transcript 91–94.
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courts have recognized that, ‘‘[t]he general
principle upon which compensation for in-
juries to real property is given is that the
plaintiff should be reimbursed to the ex-
tent of the injury to the property[,]’’ but
that the plaintiff should not receive a wind-
fall. Rabe v. Shoenberger Coal Co., 213 Pa.
252, 62 A. 854 (1906) (citations omitted);
see also Duquesne Light Co. v. Woodland
Hills Sch. Dist., 700 A.2d 1038, 1053 (Pa.
Commw. Ct. 1997). A windfall could occur
where, as in this matter, the cost of repair
would exceed the pre-injury market value
of the real property. See Duquesne Light
Co. v. Woodland Hills Sch. Dist., 700 A.2d
at 1053. In such instance, a land-owner,
after being awarded the full cost to repair
real property to its pre-injury state, could
(instead of making repairs) sell the proper-
ty and pocket the difference between the
pre-injury market value and the cost of the
repairs. Id. Thus, if this were to occur, the
plaintiff would receive a windfall in excess
of sums necessary to compensate it for its
loss.

Further emphasizing the importance of
avoiding a windfall recovery, the Common-
wealth Court of Pennsylvania in Duquesne
Light Co. found it appropriate to define
‘‘permanency’’ in the context of whether
the repair costs (if repairs could be com-
pleted) would be ‘‘unfair or inappropriate
under the circumstances.’’ Id. at 1053.

Where the cost of repair is shown to be
reasonable, the injury to real property is
not permanent and the cost of repair
would be the appropriate measure of
damages. However, where the cost of
replacing the real property in its origi-
nal condition disproportionately exceeds
the diminution in the value of the prop-
erty, the injury to real property is per-
manent and the cost of repair would not
be fair or appropriate. Rather, the prop-
er measure of damages for permanent
injury would be the difference between
the value of the property before and

after the harm. Whether or not an inju-
ry to real property is ‘‘permanent’’ is an
issue for the trier of fact.

Duquesne Light Co. v. Woodland Hills
Sch. Dist., 700 A.2d at 1053. See also Vas-
sell v. Travis, No. 04-1313, 2007 WL
2571634, at *4–5 (E.D. Pa. Sept. 4, 2007)
(citing Duquesne Light Co.).

[5] In this matter, there is no dispute
that the injury to the Property is perma-
nent. In addition, the Parties have stipu-
lated that the Beach Club structure was
‘‘totally destroyed’’ by fire on August 1,
2013. See Meet & Confer Stipulation 2,
ECF No. 76. Moreover, as set forth more
fully below, the credible evidence of record
is that the cost of repair disproportionately
exceeds the diminution in fair market val-
ue to the Property occasioned by the fire.
Specifically, the stipulated cost of replace-
ment or repair is $1,978,375 on the high
end and $830,917 on the low end, and, as
set forth below, TCLP has not produced
any credible evidence that the fair market
value of the Property was diminished as a
result of the fire.

Accordingly, the applicable measure of
damages is the diminution of fair market
value attributable to the injury. See e.g.
Arch Ins. Co. v. Carol & Dave’s Road-
house, Inc., 567 Fed.Appx. at 135 (with
respect to real property, ‘‘where the injury
is characterized as permanent as when a
building is completely destroyed, the
measure of damages becomes the decrease
in the fair market value of the property.’’
(citation and internal brackets omitted)),
Penn Nat’l Ins. v. HNI Corp., Nos. 1:05–
CV–2096, 4:06–CV–0747, 2007 WL
2907542, at *3 (M.D. Pa. Oct. 3, 2007)
(finding it ‘‘beyond peradventure’’ that the
complete destruction of a residence by fire
was ‘‘permanent and irreparable’’), Babich
v. Pittsburgh & New Eng. Trucking Co.,
563 A.2d at 170 (where a building is de-
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stroyed the nature of damages is perma-
nent and repair and replacement costs are
irrelevant to the calculation of damages).

B.

Damages for Injury to Real Property
Under Breach of Contract vs.

Tort Claim

TCLP disputes that diminution of fair
market value is the appropriate measure
of damages in this matter by reason that
TCLP seeks recovery under a breach of
contract theory as opposed to having as-
serted a tort claim. See May 17th Tran-
script 15–22;  Pl.’s Br. in Opp’n to Def.’s
Mot. to Lift Stay and for Summ. J. 5–6,
ECF No. 95.

TCLP points out that the cases upon
which Park Restoration relies in advancing
its ‘‘diminution in fair market value’’ meas-
ure of damages are tort cases. TCLP as-
signs error to reliance on such cases as
TCLP argues that in contrast to actions
sounding in tort, the purpose of damages
for breach of contract claims is to place the
non-breaching party in the position it
would have occupied if the contract had
been performed. Id.

Accordingly, TCLP avers that the only
appropriate measure of damages in this
matter is repair and replacements costs, as
that is the only remedy that will place
TCLP in the same position it would have
occupied if the Beach Club Management
Agreement was performed – i.e. the same
position as if the Beach Club was returned
to TCLP in broom swept condition. Id.
Park Restoration disagrees, averring that
the measure of damages for breach of
contract and tort claims would be all but
the same. Interestingly, in advancing their
diverging positions, the Parties cite not
only the same case, City of Allentown v.
O’Brien & Gere Engineers, Inc., No. CIV.
A. 94-2384, 1997 WL 256050 (E.D. Pa. May

8, 1997), but the same paragraph within
that case, with Park Restoration relying on
the earlier and TCLP relying on the later
of the emphasized quotation below:

In a commercial context such as this,
where a plaintiff has suffered eco-
nomic loss resulting from an injury to
its property, both the underlying pur-
pose of a damage award and the meas-
ure of damages for tortious conduct
and for breach of contract/warranty
are substantively identical under
Pennsylvania law. Plaintiff is to be re-
stored, insofar as possible, to the posi-
tion it would have occupied if the negli-
gent conduct had not occurred and/or if
the contract had been properly per-
formed to achieve the promised result.
See, e.g., Commonwealth Department of
Transportation v. Estate of Crea, 92 Pa.
Cmwlth. 242, 483 A.2d 996, 1001 (Pa.
Commwlth.1977), ‘‘The fundamental pur-
pose of damages for an injury to or
destruction of property by the tortious
conduct of another is to compensate the
injured party for the actual loss suf-
fered;’’ Fort Washington Resources, Inc.
v. Tannen, 901 F.Supp. 932, 943 (E.D.Pa.
1995), ‘‘Under Pennsylvania law,
courts generally award damages to
the non-breaching party so as to place
it in the economic position it would
have occupied had the contract been
performed.’’ Thus, plaintiff is entitled
to recover an amount of damages that
will restore the economic value of the
property lost, measured by the cost of
correcting the defects caused by de-
fendant’s conduct or by the cost of
replacing the property. Douglas[s] v.
Licciardi Construction Co., Inc., 386
Pa.Super. 292, 562 A.2d 913 (Pa.Su-
per.1989). In addition, for breach of con-
tract, plaintiff may recover incidental
and consequential costs caused by the
breach. Id.
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City of Allentown, 1997 WL 256050, at *24
(emphasis added).

In City of Allentown, the City of Allen-
town contracted with the defendant, an
engineering firm, to design and install a
water intake system for the purpose of
providing the City of Allentown with a
supplemental source of drinking water. In
selecting the design to be installed, the
City of Allentown relied upon the reports
and recommendations of the engineering
firm, which were later shown to be unrelia-
ble. After completion, the system never
worked as intended and after attempts to
remedy the situation, the City of Allen-
town brought suit against the engineering
firm for breach of contract, breach of ex-
press warranty, breach of implied warran-
ty, and negligence, in connection with the
engineering firm’s failure to adequately
design and install a functioning water in-
take system. Id.

After finding for the City of Allentown
on all counts, the court awarded the City
of Allentown the costs for the attempted
repairs to make the defective intake sys-
tem work as promised, as well as the costs
incurred in replacing the system. It is this
award of the costs associated with the
attempted repair and eventual replace-
ment of the water intake system upon
which TCLP relies in advancing its theory
of recovery. However, such reliance is mis-
guided as the Court finds City of Allen-
town, which concerns a defendant’s failure
to design and install property—as opposed
to compensation for injury to existing real
property—uninformative to the matter at
hand. As discussed at length above, the
courts within the Commonwealth of Penn-
sylvania have articulated a specific meas-
urement of damages for injury to existing
real property which is neither invoked by
the circumstances of the City of Allentown,
nor distinguished by the opinion in its
resolution of the issues therein.

TCLP cites no persuasive authority es-
tablishing that the measure of damages for
injury to real property is different when
evaluated in the context of breach of con-
tract versus tort claims. Specifically, that
diminution in fair market value is an inap-
propriate remedy in breach of contract
actions. Indeed, there is case-law contrary
to the position of TCLP.

In Giordano v. Brandywine Mushroom
Corp., 32 Pa. D. & C.2d 522, 1963 WL 8448
(Pa. Com. Pl. 1963), the defendant-lessee
contracted with the plaintiffs-lessors for
the lease of a stone barn. As part of the
lease agreement, defendant covenanted to
‘‘keep and maintain [the] barn in good
condition[.]’’ Id. at 524. During the lease
term, the barn sustained injury and the
plaintiffs brought an action for damages.
At trial, the plaintiffs presented testimony
that at the time of the lease, the barn had
a value of $7,500, but due to the damage
the barn now had a value $5,000. Further,
that it would cost $25,000 to put the barn
in its original condition. Id. The trial judge
instructed the jury that if they found the
testimony to be credible, that damages
would be limited to $2,500—the difference
in fair market value—and the jury re-
turned an award in that amount. The
plaintiffs moved for a new trial on the
basis that the judge’s charge as to amount
of damages was errant. Id. Specifically, the
plaintiffs argued that while the decrease in
fair market value was the appropriate
measure of damages for an action in tort,
that cost of repair was the correct measure
of damages for the defendant’s breach of
the covenant to repair. The court rejected
this argument, noting that in that case, as
in the case sub judice, an award of repair
costs would exceed the pre-injury value of
the building itself. Id. at 525. Thus, the
plaintiffs would receive a windfall recov-
ery. Citing to the proposition set forth in
the Restatement of Contracts that com-
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pensatory damages are meant to put the
injured party in as good as a position as it
would have been had the contract been
fully performed, the court stated that had
the defendant performed its covenant:

TTT plaintiffs would have had a barn
worth $7,500 at the time this suit was
started. They would not have had a
stone barn worth but $5,000, plus up-
wards of $25,000 in cash, as plaintiffs
contend. In order to put plaintiffs in the
position in which they would have been
had the covenant been performed, it
then becomes necessary to award to
them the difference in value between
that which they would have had had
there been performance and that which
they now have without it.

Giordano v. Brandywine Mushroom Corp.,
32 Pa. D. & C.2d at 525. Accordingly, the
court found that it was not an error to
limit damages to the diminution in fair
market value of the barn.

This holding is in line with Duquesne
Light Co.’s direction, discussed above, that
‘‘[i]n keeping with the purpose of compen-
satory damages and in prevention of wind-
fall awards,’’ where repair and replace-
ment costs disproportionately exceed the
decrease in fair market value of injured
real property, the injury will be considered
permanent and damages will be assessed
at the difference in fair market value pre-
and post-injury. Duquesne Light Co. v.
Woodland Hills Sch. Dist., 700 A.2d at
1053. In such instance, an award of repair
costs would be neither ‘‘fair [n]or appropri-
ate.’’ Id.

More recent case-law also suggests,
while not addressing the tort versus
breach of contract issue directly, that no
distinction in the calculation of damages
for injury to real property exists by ap-
plying the ‘‘diminution of fair market val-
ue’’ standard in a breach of contract case.
In Penn National Insurance v. HNI

Corp., a subrogee insurer brought breach
of contract and negligence claims against
an installer of a fireplace related to the
complete fire destruction of a home. The
insurer’s breach of contract claims were
resolved in its favor, but determination of
damages was reserved for a later date. In
assessing the damages, the United States
District Court for the Middle District of
Pennsylvania cited to the general stan-
dards of calculating damages for injury to
real property iterated in the Supreme
Court of Pennsylvania’s holding in Pa.
Department of General Services v. U.S.
Mineral Products Co. In short, that the
measure of damages for permanent injury
to real property is the diminution in mar-
ket value, but where the injury can be re-
paired (and is thus, temporary), damages
are the lesser of the cost of repair or the
market value of the affected property.
Penn Nat’l Ins. v. HNI Corp., 2007 WL
2907542, at *2–3.

Outside of the Commonwealth of Penn-
sylvania, at least one court has squarely
addressed the issue of whether damages
for injury to real property are calculated
differently in breach of contract versus
tort actions. In Gilbert Wheeler, Inc. v.
Enbridge Pipelines (E. Tex.), L.P., 449
S.W.3d 474 (Tex. 2014), the Supreme
Court of Texas was asked to determine
whether damages for injury to real proper-
ty were calculated differently when the
theory of recovery was breach of contract
versus tort. Similar to the Commonwealth
of Pennsylvania, the general measure of
damages in the State of Texas for perma-
nent injury to real property is the diminu-
tion of fair market value, whereas damages
for temporary injury is the cost of repair,
unless the cost of repair significantly ex-
ceeds the decrease in diminution of fair
market value, then such decrease is the
appropriate amount of damages. See gen-
erally, id. In Gilbert Wheeler, Inc., plaintiff
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sued for injury to real property when the
defendant impermissibly altered the ter-
rain and removed vast swaths of trees
from the plaintiff’s real property in breach
of the parties’ contract. Acknowledging
that the injury resulted in little to no
diminution of fair market value of the real
property, the plaintiff alleged that the
question of whether the injury was tempo-
rary (i.e. reparable) or permanent was ir-
relevant in the context of a breach of
contract action. Id. Specifically, the plain-
tiff argued that since damages for breach
of contract actions intend to give the plain-
tiff the benefit of the bargain and place the
plaintiff in the position it would have occu-
pied if the contract had been performed,
restoration damages were appropriate re-
gardless of whether the injury was perma-
nent or temporary. Id. at 479. This is an
argument identical to the one advanced by
TCLP.

The Supreme Court of Texas in Gilbert
Wheeler rejected the plaintiff’s position,
finding that the temporary versus perma-
nent distinction was applicable to breach of
contract cases, reasoning that:  ‘‘We see no
reason to compensate a party differently
because the wrongful conduct that caused
the identical injury stems from breaching a
contract rather than committing a tort.’’
Id. at 479. Adding, that exceptions to the
application of the general rule ‘‘operate to
ensure land-owners are adequately com-
pensated[,]’’ but no windfall is awarded. Id.
at 479–481.

Given the prior holdings in Giordano
and Penn National Insurance, and consid-

ering the similar structure and intent of
damages—that the injured party be com-
pensated for its loss but not receive a
windfall—the Court finds Gilbert Wheeler
persuasive and agrees that for purposes of
measuring damages resultant from injury
to real property, the ‘‘permanent’’ versus
‘‘temporary’’ analysis applies regardless of
whether the underlying action sounds in
tort or breach of contract. Accordingly, the
Court rejects TCLP’s argument that re-
pair and replacement costs are the only
appropriate measure of damages herein.
The Court will apply the general measure
of damages for injury to real property as
set out in Pa. Department of General Ser-
vices. That is, this Court will follow the so-
called ‘‘before and after rule’’ and finds
that the appropriate measure of damages
is the diminution in the fair market value
of the Property caused by Park Restora-
tion’s failure to return the premises in
broom clean condition.3

For purposes of completeness, the Court
notes that in the Plaintiff’s Brief in Oppo-
sition to Defendant’s Motion to Lift Stay
and for Summary Judgment, ECF No. 95,
TCLP postulates, without citation to au-
thority, that if the change in fair market
value is found to be the appropriate stan-
dard for an award of damages, the value of
the underlying real property upon which
the Beach Club sat is irrelevant. Instead,
TCLP argues that the diminution in value
of the Beach Club structure itself—without
regard to the underlying land—should be
the measure of damages and that such
change in value should be measured solely

3. As an exception to the general rule of
awarding the diminution in fair market value
of real property in instances of irreparable
harm, Pennsylvania courts have recognized
that where the harmed property is subject to
a special use or purpose which would render
it unable to be valued in the commercial
sense (i.e. a fair market value cannot be as-
certained), the appropriate amount of dam-

ages to be awarded is the replacement costs
accounting for pre-destruction depreciation.
See Pa. Dept. of Gen. Servs., 898 A.2d at 596–
600;  see also Herring v. City of Jeannette, 47
A.3d at 205. However, neither party advanced
this theory of recovery. To the contrary, both
parties contended that the Property has an
ascertainable market value and is capable of
being appraised.
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by the loss of income and profits to TCLP.
See id. at 6. The Court rejects this argu-
ment.

[6, 7] Under Pennsylvania law, in
measuring the diminution in value of in-
jured real property, the fair market value
of real property is measured as a whole
even where permanent injury is sustained
by only a portion thereof. See e.g. Rabe v.
Shoenberger Coal Co., 213 Pa. 252, 62 A.
854 (1906) (where real property upon
which a farm operated suffered, inter alia,
the loss of five of its twelve springs due to
injury caused by a coal company’s opera-
tions, damages would be measured by the
diminution in value of the real property as
a whole and not by the independent value
of the springs lost). Moreover, loss of in-
come from an income-producing structure
should be reflected in the fair market val-
ue of the property as a whole. See Vassell,
2007 WL 2571634, at *3–4.

In Vassell v. Travis, the plaintiffs owned
a restored ‘‘historic’’ farmhouse which they
used as a rental property. During a rental
period, the defendants (who were not the
tenants) injured the farmhouse when a
vehicle operated by one of the defendants
collided with the farmhouse. Citing the
‘‘historic’’ nature of the farmhouse, the
plaintiffs averred that an exception to the
general rule of real property damages ap-
plied as the market value for the property
could not be ascertained (see footnote 3,
infra ). Thus, the plaintiffs sought cost of
repair damages irrespective of whether the
injury was permanent or reparable, and
without consideration of the value of the
property as a whole. Vassell, 2007 WL
2571634, at *3. The defendants countered
that the property should be valued as a
whole, and not the farmhouse individually.
Id. at *3 n.4. Commenting on the defen-
dants’ position, the court in Vassell ob-
served that:

TTT the question of valuation of the
[farm]house as distinct from the proper-
ty essentially begs the question of
whether there is anything special about
the [farm]house to warrant application
of a cost-of-repair theory of damages
(which necessarily distinguishes the enti-
ty to be repaired from the real estate on
which it is situated).

Id. Finding that the property (inclusive of
the farmhouse) did have an ascertainable
market value, the court determined that
the ‘‘cost of repair’’ exception did not ap-
ply. Id. at *4. Further observing that:

While the market value of the property
as a whole may not reflect the value of
or expenditures attendant to the [plain-
tiffs’] restoration efforts, it does reflect
the value of the [farm]house as restored,
including income earned from the [farm-
]house in the form of rent receipts. Like-
wise, the diminution in the value of the
property as a result of the [farm]house’s
destruction should reflect the loss of any
value attributable to the [farm]house.
The [plaintiffs] have not presented any
evidence thus far to justify finding some
additional value of the [farm]house inde-
pendent of the property on which it is
situated that would not be reflected in
the market value (e.g., if the market
does not value ‘‘historic’’ houses). There-
fore, the Court concludes that the stan-
dard rule governing the appropriate
measure of damages applies.

Vassell, 2007 WL 2571634, at *4 (italics
omitted).

[8] Accordingly, absent a showing that
the exception applies, not only is an in-
jured structure to be valued inclusive of
the underlying lot, but the income generat-
ed by the structure—and the loss there-
of—should also be reflected in its overall

540



486 577 BANKRUPTCY REPORTER

fair market value.4

Consequently, this Court concludes that
the measure of damages in this matter is
the diminution in the fair market value of
the Property caused by the Defendant’s
breach of the Beach Club Management
Agreement. The remaining question then
is whether TCLP has sustained its burden
of proof. The record reflects that it did not.

III.

A.

Standard for Establishing Damages

[9, 10] Under Pennsylvania law, in or-
der for a party to succeed on a breach of
contract claim, the party must, inter alia,
establish damages with ‘‘reasonable cer-
tainty’’ as opposed to ‘‘mathematical cer-
tainty.’’ ATACS Corp. v. Trans World
Communications, Inc., 155 F.3d 659 (3d
Cir. 1998);  see also Ware v. Rodale Press,
Inc., 322 F.3d at 226 (‘‘To prove damages,
a plaintiff must give a factfinder evidence
from which damages may be calculated to
a ‘reasonable certainty.’ ’’);  Penn Nat’l Ins.

v. HNI Corp., 2007 WL 2907542, at *4 (the
party claiming damages has the burden of
proving damages by a preponderance of
the evidence, to a reasonable degree of
certainty). In order to show damages to a
‘‘reasonable certainty,’’ a plaintiff must es-
tablish a causal connection between the
breach and the loss. Bd. of Trs., Roofers
Local No. 30 Combined Welfare Fund v.
Int’l Fidelity Ins. Co., 63 F.Supp.3d 459,
471 (E.D. Pa. 2014) (citations omitted).

In ATACs Corp. v. Trans World Com-
munications, Inc., the Third Circuit Court
of Appeals, acknowledging the difficulty in
defining ‘‘reasonable certainty,’’ set forth
the standard by which ‘‘reasonable certain-
ty’’ is measured under Pennsylvania law:

Although mathematical certainty is
not typically required, the general rule
in Pennsylvania, as in most jurisdictions,
is that if damages are difficult to estab-
lish, an injured party need only prove
damages with reasonable certainty. See
Scobell, Inc. v. Schade, 455 Pa.Super.
414, 688 A.2d 715, 719 (1997);  Sobers v.
Shannon Optical Co., 326 Pa.Super. 170,

4. Further, to the extent that TCLP seeks loss
of income or profits independent of the over-
all diminution in fair market value of the
Property as a whole, the Court finds that
TCLP has failed to show loss of income or
profits with reasonable certainty and thus, is
not entitled to such recovery. See e.g. Brisbin
v. Superior Valve Co., 398 F.3d 279, 289 (3d
Cir. 2005) (lost profits may be recovered if
there is evidence to establish damages with
reasonable certainty). In support of its claim
for loss of income or profits, TCLP points to
the income figures utilized by Park Restora-
tion’s appraiser in calculating the pre-fire fair
market value of the Property. See Plaintiff’s
Brief in Opposition to Defendant’s Motion to
Lift Stay and for Summary Judgment 6–7, ECF
No. 95. However, those figures represent the
percentage of gross profits (less certain taxes)
payable to TCLP as a direct result of Park
Restoration’s operation and management of
the Property under the Beach Club Manage-
ment Agreement. See Park’s Appraisal 33. As
raised by Park Restoration at the May 17th

hearing in response to TCLP’s claim for loss
of income, the Parties have stipulated that the
Beach Club Management Agreement termi-
nated prior to the action constituting the
breach—i.e. the failure to return the Beach
Club in broom clean condition. See May 17th

Transcript 74–75. As such, no further income
was payable to TCLP by Park Restoration at
the time of breach. TCLP has failed to aver,
let alone show, that it is reasonably certain
that going forward TCLP would have earned
the same or similar levels of income or profits
independent of Park Restoration’s manage-
ment and operation of the Property, but for
the breach. Accordingly, TCLP has failed to
establish lost income or profits with reason-
able certainty. Further complicating TCLP’s
claim for loss of income or profits, as dis-
cussed infra, the cash flow projections at-
tached to TCLP’s disclosure statement reflect
an increase in income attributable to the leas-
ing of the Beach Club Pad, thereby undermin-
ing any loss of income or profits claim.
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473 A.2d 1035, 1039 (1984);  see also
Restatement, supra, § 352;  5 Arthur L.
Corbin, supra, §§ 1020, 1022. Doubts are
construed against the breaching party.
See Delahanty v. First Pennsylvania
Bank, 318 Pa.Super. 90, 464 A.2d 1243,
1257 (1983);  Restatement, supra, § 342
cmt. a.

‘‘Reasonable certainty,’’ as with most
other standards of proof, is a difficult
concept to quantify, but Pennsylvania
courts have provided guidance as to
what the term entails for purposes of
assessing damages. At a minimum, rea-
sonable certainty embraces a rough cal-
culation that is not ‘‘too speculative,
vague or contingent’’ upon some un-
known factor. See Spang & Co. v. Unit-
ed States Steel Corp., 519 Pa. 14, 545
A.2d 861, 866 (1988). Conversely, apply-
ing the reasonable certainty standard
does not preclude an award of damages
because of ‘‘some uncertainty as to the
precise amount of damages incurred.’’
Pugh v. Holmes, 486 Pa. 272, 405 A.2d
897, 909 (1979). Pennsylvania jurispru-
dence governing the issue is summarized
in Aiken Indus., Inc. v. Estate of Wilson,
477 Pa. 34, 383 A.2d 808 (1978), where
the Pennsylvania Supreme Court ulti-
mately concluded ‘‘that compensation for
breach of contract cannot be justly re-
fused because proof of the exact amount
of loss is not produced, for there is
judicial recognition of the difficulty or
even impossibility of the production of
such proof. What the law does require in
cases of this character is that the evi-
dence shall with a fair degree of proba-
bility establish a basis for the assess-
ment of damages.’’ Id., 383 A.2d at 812.

155 F.3d at 669–70;  see also Ware v. Ro-
dale Press, Inc., 322 F.3d at 226;  Ins. Co.
of Greater N.Y. v. Fire Fighter Sales &
Service Co., 120 F.Supp.3d 449, 461 (W.D.
Pa. 2015) (citing Ware and ATACS).

The Superior Court of Pennsylvania, in
Printed Image of York, Inc. v. Mifflin
Press, Ltd., further noted that:  ‘‘[t]he
question of whether damages are specula-
tive has nothing to do with the difficulty in
calculating the amount, but deals with the
more basic question of whether there are
identifiable damages.’’ 133 A.3d 55, 60 (Pa.
Super. Ct. 2016);  see also Bd. of Trs.,
Roofers Local No. 30 Combined Welfare
Fund v. Int’l Fidelity Ins. Co., 63
F.Supp.3d at 471 (‘‘Whether damages are
remote or speculative rests not on the
difficulty of calculating the amount, but on
the question of whether damages are iden-
tifiable.’’(citations omitted)), and AMCO
Ins. Co. v. Emery & Assocs., Inc., 926
F.Supp.2d 634, 647 (W.D. Pa. 2013) (in the
context of damages for a negligence claim,
‘‘[t]he test of whether damages are remote
or speculative has nothing to do with the
difficulty in calculating the amount, but
instead asks the more basic question of
whether there are identifiable damages.
Damages are speculative only if the uncer-
tainty concerns the fact of damages rather
than the amount.’’ (citations omitted)).

[11] In the within matter, although it
is uncontested that the Beach Club struc-
ture was destroyed, there is no consensus
as to whether TCLP incurred any resul-
tant damages. Accordingly, TCLP has the
burden of proving by a preponderance of
the evidence (1) the existence of dam-
ages—that damages are not too remote or
speculative, and (2) if such damages exist,
that there is a ‘‘reasonably fair basis’’ for
calculation. See James Corp. v. N. Alleghe-
ny Sch. Dist., 938 A.2d 474, 494–495 (Pa.
Commw. Ct. 2007);  see also Penn Nat’l
Ins. v. HNI Corp., 2007 WL 2907542, at *4
(discussing the determination of damages
incurred relative to the complete fire-de-
struction of a newly-constructed resi-
dence). ‘‘The duty of assessing damages is
within the province of the fact-finder[.]’’
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James Corp. v. N. Allegheny Sch. Dist.,
938 A.2d at 497.

[12] Again, as stated above, the meas-
ure of damages for a permanently harmed
property is the difference between pre-
and post-harm fair market value. Where
the harm causes the property to appreci-
ate in value, there are no damages. See
Kenney v. Philadelphia, 21 Phila. 254, 1990
Phila. Cty. Rptr. LEXIS 60, 1990 WL
902451 (Pa. C.P. Sept. 12, 1990) (‘‘The
plaintiff, however, suffered no damage be-
cause the property’s value appreciated.’’)
Sub judice, the Parties stipulate that the
pre-fire fair market value of the Property
was $622,000. Accordingly, TCLP must
demonstrate (1) with reasonably certainty
that the post-fire fair market value of the
Property fell below $622,000, and (2) if that
can be shown, that there is a ‘‘reasonably
fair basis’’ for calculation of damages.

B.

Appraisal of Post–Fire FMV
of the Property

[13] TCLP contends that the post-fire
fair market value of the Property is
$35,000, whereas Park Restoration avers
that the complete destruction of the Beach
Club caused the Property to appreciate in
value to $670,000. In support of their re-
spective positions, the Parties introduced
into evidence appraisals and expert wit-
ness testimony of the appraisers who au-
thored such reports.

i. TCLP’s Appraisal & Testimony of
Robert E. Glowacki

At trial, TCLP presented the testimony
of Robert E. Glowacki, a Certified General
Appraiser, to support the post-fire fair
market valuation of $35,000.

Glowacki’s valuation of the Property was
heavily influenced by the existence of the
Charitable Use Restriction which affected

his valuation by way of determination of
the Property’s size and the prospective use
of the Property. In both his appraisal and
testimony, Glowacki stated that the exis-
tence of the Charitable Use Restriction
limited the potential development of the
Property only to commercial ventures. See
TCLP’s Appraisal 42. As such, Glowacki
only selected commercial sales for use as
comparables in determining the Property’s
post-fire fair market value since, in his
opinion, use of residential sales would be
inappropriate under the circumstances.

At trial, Glowacki testified that in con-
trast to residential home sales abutting
Conneaut Lake, which would be appraised
by measuring the linear lakefront footage,
for commercial sales the market has indi-
cated that value is determined on a per
square foot or per acre basis. Accordingly,
the designation of the Property as being
suitable only for commercial development
not only affected the comparable proper-
ties to be utilized, but also the unit of
measurement on which value is calculated.
With respect to size of the Property, the
Court notes that no survey of the Property
was presented in connection with this liti-
gation. Moreover, the size of the Property
was a point of disagreement between the
appraisers. For his part, Glowacki deter-
mined that due to the existence of the
Charitable Use Restriction, the size of the
Property was limited to the footprint of
the prior Beach Club structure itself;  ap-
proximately 17,924 square feet. See
TCLP’s Appraisal 40. Having determined
the size of the Property, Glowacki utilized
what he believed to be comparable sales to
assign a value on a per acre basis.

In performing his sales comparison anal-
ysis, Glowacki selected eight sales for com-
parison ranging in age from approximately
sixteen years prior to four years following
the appraisal’s effective date of August 1,
2013. See TCLP’s Appraisal 38–39. After
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making adjustments to the sale prices of
the comparables on the basis of, inter alia,
age of sale, conditions of sale, site area,
location, inclusion in flood plain, and utili-
ties, Glowacki opined that the applicable
per acre price fell between $52,138 and
$229,765. See TCLP’s Appraisal at 38–39.
Observing that one sale in particular
skewed the per acre sales price upwards,
Glowacki ultimately found that the value
per acre was $85,000. See TCLP’s Apprais-
al 43. Thus, given the Property’s alleged
.41 acre size, Glowacki determined that the
Property’s fair market value is $35,000.
See TCLP’s Appraisal 43.

ii. Park’s Appraisal & Testimony of
Vicki Gillette

In support of its valuation, Park Resto-
ration presented the testimony of Vicki
Gillette, who is also a Certified General
Appraiser. Distinct from Glowacki’s deter-
mination, Gillette concluded that post-fire,
the highest and best use of the Property
was either commercial or residential de-
velopment which would conform with ap-
plicable zoning requirements. See Park’s
Appraisal 21. In forming this assessment,
Gillette testified at trial that she did not
take into consideration the Charitable Use
Restriction when rendering her appraisal
and that the fair market value was calcu-
lated as if the Property could be conveyed
without such restriction. This assertion is
reflected in the appraisal itself, which
states that, ‘‘the [P]roperty is appraised
free and clear of any or all liens or encum-
brances unless otherwise stated.’’ See
Park’s Appraisal 6. Indeed, at the May
17th trial, Gillette testified that although
she was aware of the Charitable Use Re-
striction, she was not familiar with its de-
tails. Nonetheless, Gillette still determined
that residential use would be permitted.
At the July 24th trial, Gillette affirmed her
position, testifying that based on this
Court’s prior orders approving the sale of

neighboring properties free and clear of
the Charitable Use Restriction, the Chari-
table Use Restriction could likewise be
lifted as to the Property.

In contrast to Glowacki, Gillette testified
that the appropriate unit of measurement
for valuation for properties abutting Con-
neaut Lake is per linear foot of lake front-
age. Gillette estimated that the subject
Property measured approximately 222 feet
long (road/beach frontage) by 198 feet
deep, totaling approximately one acre. See
Park’s Appraisal 11. Notable to her valua-
tion, Gillette estimated that the Property
possesses 222 feet of linear lake frontage
on the basis that the Beach Club structure
was 190 feet long, had 12 feet of decking,
and was subject to a 20 foot sideline set-
back. See Park’s Appraisal 11. Unlike Glo-
wacki, Gillette did not limit the size of the
Property to the footprint of the Beach
Club structure.

In calculating her post-fire valuation of
the Property, Gillette utilized the sales
comparison approach. Having concluded
that the Property was suitable for residen-
tial development, Gillette used as compara-
ble properties three recent sales of vacant
residential lots located adjacent (but for an
intervening road) to the Property, which
were similar in topography and view of the
lake (the ‘‘Flynn Lots’’).

In comparing the Flynn Lots to the
Property, Gillette calculated that the price
per foot of lake frontage for the Flynn
Lots ranged from $2,965 to $3,291. Adjust-
ing the sale prices of the Flynn Lots to
account for the larger frontage of the
Property, Gillette determined that the ad-
justed market value of the Flynn Lots, if
comparable in linear lake frontage, was
between $663,000 and $683,000. See Park’s
Appraisal 30. Gillette testified that after
reviewing these comparables, she assigned
the Property a per linear foot of lake
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frontage value of just over $3,000, giving
the Property a post-fire fair market value
of $670,000.5

iii. Analysis of Appraisals

In this matter, both Glowacki and Gil-
lette utilized the sales comparison method.
The sales comparison method is one of the
three 6 recognized approaches to real prop-
erty valuation. However, while they used
the same methodology, Glowacki and Gil-
lette arrived at two very different values.

At the heart of this disparity is the
extent to which each appraiser believed
that the Charitable Use Restriction affect-
ed the potential market for the Property.
This, in turn, caused each appraiser to
select a different type of property for com-
parison.

Glowacki, who avers that the Charitable
Use Restriction limits development to
commercial use, utilized only commercial
sale comparisons and ignored recent resi-
dential sales.

Conversely, Gillette opined that both
commercial and residential use would be
permitted, and utilized recent sales of resi-
dential lots as comparables. It is notewor-
thy that TCLP did not present any evi-
dence as to the value of the Property if it
were determined that residential develop-
ment would be permitted, but Glowacki
conceded at trial that if the Charitable Use
Restriction was lifted the Flynn Lots
would be good comparable sales. Thus, in
order to sustain its burden of proving dam-
ages, TCLP must show that not only is its
evidence of post-fire commercial fair mar-
ket value credible, but that the use of the
Property is, in fact, limited to commercial

ventures by the Charitable Use Restric-
tion. Otherwise, the undisputed or uncon-
troverted residential valuation places the
fair market value of the Property above its
pre-fire value of $622,000.

iv. Credibility of TCLP’s Appraisal

The appraisal of real property is an
inexact science and perhaps nowhere is
this more evident than in a case such as
this where two expert appraisers utilize
the same method of valuation and arrive at
widely disparate values. See In re Prussia
Assocs., 322 B.R. 572, 583 (Bankr. E.D. Pa.
2005) (recognizing that the appraisal of
real estate is an ‘‘inexact science’’).

[14] In assessing the evidence present-
ed, ‘‘[t]he weight to be given to expert
testimony on valuation of land is for the
trier of fact. It is within the province of the
trier of fact to weigh the credibility of
valuation witnesses’ testimony and deter-
mine the fair value of the land.’’ Mellon
Bank (E.) Nat’l Ass’n v. Pa. Rest. of
A.B.E., Inc., 364 Pa.Super. 567, 528 A.2d
654, 655 (1987) (citations omitted) (finding
no fault with the trial court’s acceptance of
a three-year old appraisal over a more
recent competing appraisal where the old-
er appraisal utilized what the trial court
adjudged to be a better comparable and
was viewed as being completed at ‘‘arm’s
length’’).

[15] This Court, sitting without a jury,
is ‘‘free to believe all, part, or none of the
evidence that is presented, to make all
credibility determinations, and to resolve
any conflicts in the evidence.’’ Hodges v.
Rodriguez, 435 Pa.Super. 360, 645 A.2d

5. $670,000.00/222 ft. = $3,018.02 per foot.

6. At trial, Glowacki testified that there ap-
pears to be a fourth method of valuation
emerging which in short, requires the ap-
praiser to walk across the street, look at the

property, and ask himself/herself what the
property is actually worth. The Court is not
aware of any reputable appraisal methodolo-
gy accepting this fourth alleged manner of
valuing real estate.
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1340, 1343 (1994);  see also Matakitis v.
Woodmansee, 446 Pa.Super. 433, 667 A.2d
228, 233 (1995) (affirming trial court’s
award of $300 for removal of trees where
plaintiff’s expert’s testimony of a $30,000
diminution in fair market value was ‘‘nei-
ther credible nor realistic’’).

In this matter, TCLP bears the burden
of proving damages. As such, the Court
will first examine whether TCLP has pre-
sented credible evidence in support of its
claim. Upon review of the evidence pre-
sented, the Court finds serious issues with
the comparables selected by and relied
upon by Glowacki in formulating his ap-
praisal of the Property. Specifically, the
lack of commonality between the ‘‘compa-
rable’’ properties and the Property with
respect to age of sale, location, and other
physical attributes undermines Glowacki’s
opinion. Accordingly, the Court finds that
TCLP’s Appraisal and Glowacki’s testimo-
ny lack credibility and the Court assigns
no weight to such evidence.

Specifically, the age of the comparables
selected by Glowacki for inclusion in his
appraisal is troubling. Of the eight total
comparable sales identified by Glowacki,
five sales and a portion of a sixth (which
was a compilation of sales between 2001
and 2008), were at least ten years old. Of
the remaining sales, one was six years old
and the other occurred four years after the
effective date. To compensate for the age
of the sales, Glowacki adjusted the sales
price of each sale by one-percent per year.
See TCLP’s Appraisal 38–39. Glowacki tes-
tified that this one-percent adjustment was
more than enough to off-set the ages of the
sales as the total rate of property value

appreciation in Crawford County over a
twenty-year period was 10.4%—roughly
one-half percent per year. As such, a year-
ly appreciation of one-percent allegedly
over-estimated the actual increase in val-
ue.7

Gillette disagreed with Glowacki’s con-
tention, credibly testifying that lakefront
property appreciated at a significantly
greater rate than non-lakefront property.
Thus suggesting that Glowacki’s use of the
county-wide appreciation rate was errant.
Moreover, Gillette indicated that the age
of some of the sales, specifically Sales 1
and 2 (respectively referred to as ‘‘the
Salvation Army Property’’ and ‘‘the Wald
Coleman Funeral Home’’), in itself war-
ranted exclusion. The Court agrees with
Gillette’s criticisms and, despite Glowacki’s
attempts to offset the age of the compara-
bles, finds that the age of the comparable
sales weigh against a finding that TCLP’s
Appraisal is credible.

In addition to the age of the compara-
bles, Gillette criticized Glowacki’s selection
of comparable property sales on the basis
that none of the properties were located
lakefront to Conneaut Lake;  which again,
Gillette indicated was the most improved
market in the area. The Court finds merit
with Gillette’s criticism and what’s more, is
further concerned by Glowacki’s failure to
adjust the comparable sales prices up-
wards to compensate for their non-lake-
front locations. See TCLP’s Appraisal 38–
39. In fact, to the contrary, Glowacki ad-
justed the sale price of two comparable
properties, the Salvation Army Property
and the Low–Rise Asst Living, downward

7. Notably, while Glowacki averred that the
total Crawford County yearly property appre-
ciation rate was roughly .5% and that use of
1% yearly upward adjustments was an over-
estimation, Glowacki adjusted the price of the
sale occurring four years after the effective
date (identified in TCLP’s Appraisal as Sale 7

(the ‘‘Low–Rise Asst Living’’)) downward
4%—representing nearly double his averred
actual increase in value. While this error ap-
pears to be immaterial to Glowacki’s overall
calculation of fair market value, it does bear
on the credibility of TCLP’s Appraisal itself.
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by thirty percent to account for their ‘‘Su-
perior/Corner’’ locations, see TCLP’s Ap-
praisal 38–39, thereby suggesting that
their non-lakefront locations were more
desirable. In his testimony, Glowacki con-
ceded that he did not take into consider-
ation the value of the lakefront location or
view. He further opined, albeit unconvinc-
ingly, that the Beach Club, despite being
physically located on Conneaut Lake’s
beach, did not actually have lake frontage
due to the public’s right to access the area
of the beach between the former Beach
Club structure and the water’s edge. Of
course, the documentary evidence proves
otherwise. That is, the Beach Club proper-
ty does have a water view and was near
the water’s edge. The Court is perplexed
by Glowacki’s logic as well as his failure to
assign any value to the Property’s proximi-
ty to and/or view of Conneaut Lake. Glo-
wacki himself acknowledged in his apprais-
al that the area in which the Property is
located is a ‘‘Resort Commercial District’’
and that, as of Crawford County’s lakes
generally, Conneaut Lake is a ‘‘revenue
source for the growing summer tourism
industry.’’ See TCLP’s Appraisal 5, 8. Fur-
ther, that ‘‘[t]he Conneaut Lake area
should continue to be an attraction for
recreational purposes though the operation
of Conneaut Lake Park on a long-term
basis is questionable.’’ See TCLP’s Ap-
praisal 6. As Conneaut Lake is a signifi-
cant, if not the most significant, recreation-
al attraction in the recreational area, it
defies logic that the Property’s close prox-
imity to Conneaut Lake would not positive-
ly affect the value of the Property.

Even disregarding the non-lakefront lo-
cation of all of Glowacki’s comparable
properties, Glowacki’s selection of compa-
rables is further called into question by his
inclusion of properties which otherwise ap-
pear to share little to no commonalities
with the Property. For example, despite
the Property being located in Crawford

County, Pennsylvania, two comparables,
identified in TCLP’s Appraisal as Sale 5
(‘‘Dollar General I’’) and Sale 6 (‘‘Dollar
General II’’), are located in Erie County,
Pennsylvania;  an entirely different mar-
ket, which itself warrants exclusion of
those sales as comparable. See TCLP’s
Appraisal 38–39. Regardless, no reconcilia-
tion was made for the different locations.
A third property, identified in TCLP’s Ap-
praisal as Sale 4 (‘‘Lumber Store II’’),
lacks any road frontage at all. Although
Glowacki attempted to off-set the lack of
road access to Lumber Store II by an
increase in sales price of 100 percent, the
properties are too different for Lumber
Store II to be considered a usable compa-
rable.

Due to these issues, the Court finds that
TCLP’s Appraisal is unpersuasive and un-
reliable. As stated above, TCLP bears the
burden of proof in this breach of contract
matter to establish damages by a prepon-
derance of the evidence, to a reasonable
degree of certainty. As this Court does not
find convincing the only evidence TCLP
presented to establish the post-fire fair
market value of the Property, the Court
could only speculate as to the existence of
damages. Stated another way, TCLP has
presented the Court with no credible evi-
dence on which it could conclude without
speculation that the post-fire fair market
value of the Property is less than $622,000.
Accordingly, TCLP has failed to sustain its
burden.

Although this result may appear harsh
under the circumstances—in that, it is ap-
parent that TCLP was injured (but not
necessarily damaged) by the loss of the
Beach Club—such denial of relief in the
absence of credible evidence of fair market
value is not unprecedented.

In Arch Insurance Co. v. Carol & Dave’s
Roadhouse, Inc., an insurance company, as

547



493IN RE TRUSTEES OF CONNEAUT LAKE PARK, INC.
Cite as 577 B.R. 474 (Bkrtcy.W.D.Pa. 2017)

subrogee, sought damages from a caterer
for the total destruction of real property (a
fire hall) by fire on the theory that cater-
er’s employees caused the fire. On pre-trial
motion, the court determined that dam-
ages for injury to real property would be
measured by the diminution in fair market
value, but the insurance company thereaf-
ter failed to introduce any credible evi-
dence as to the fair market value of the
real property. Despite the destruction of
the real property, the court granted partial
summary judgment to the caterer. After
trial, the jury found the caterer to be 55%
negligent and awarded the insurance com-
pany damages only in the amounts of per-
sonal property and extra expenses (but not
for damages to the building). On appeal,
the Third Circuit affirmed the rulings of
the lower courts, noting that:

The FMV was the appropriate measure
of damages for the building destroyed in
the fire. Due to its litigation decisions,
Arch failed to produce any admissible or
competent evidence to establish a mar-
ket value for the building. Without the
necessary evidence, the District Court
acted appropriately in granting partial
summary judgment in favor of Carol &
Dave’s. For these reasons, we will af-
firm.

Arch Ins. Co. v. Carol & Dave’s Road-
house, Inc., 567 Fed.Appx. at 135.

It is significant that TCLP was afforded
not one, but two opportunities to put forth
credible evidence as to the fair market
value of the Property. First, at the May
17, 2017 hearing, where TCLP was unpre-
pared to present any evidence as to fair
market value, and again at the July 24,
2017 hearing, where it presented evidence
that this Court now finds lacks credibility.

Further, the Court takes note that ac-
cording to TCLP’s prior filings with the
Court, TCLP projects an increase in reve-
nue associated with the Property, despite

the destruction of the Beach Club struc-
ture itself. According to Gillette’s pre-fire
income capitalization calculation, the stabi-
lized income to TCLP under the Beach
Club Management Agreement was $43,425
per year prior to real estate taxes. See
Park’s Appraisal 33. TCLP agrees with
this figure. See May 17th Transcript 51.
However, pursuant to the cash flow projec-
tions attached to TCLP’s Disclosure State-
ment, TCLP projects income of $5,000 per
month from the ‘‘Land Lease’’—‘‘Beach
Club Pad Lease,’’ for a total income associ-
ated with the Property of $50,000 in 2018,
and $60,000 in each 2019 and 2020. See
Disclosure Statement to Accompany Joint
Plan Dated July 28, 2016 (‘‘Disclosure
Statement’’) Ex. I, pp. 11–13, 14–11277–
JAD, ECF No. 426. Thus suggesting that
the Property is, in fact, more valuable to
TCLP post-fire as a vacant lot. TCLP’s
averments that the Property is worth only
$35,000, despite projections of yearly in-
come greater than that amount, beg the
question of which is errant:  TCLP’s Ap-
praisal or its cash flow projections.

Finally, the Court notes that its finding
that TCLP failed to sustain its burden as
to Count I does not foreclose TCLP from
obtaining redress—TCLP has two remain-
ing counts that it may pursue.

C.

Lifting of the Charitable
Use Restriction

Even if TCLP’s Appraisal was found to
be a credible valuation of the Property
when limited to commercial development, a
significant issue remains as to whether the
Property could be utilized for residential
development.

The heart of TCLP’s contention that the
Property could only be used for commer-
cial purposes is the Charitable Use Re-
striction imposed on the Property. Park
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Restoration refutes this assertion and pre-
sented the testimony of Gillette who stated
that a residential use would be permitted.
At the July 24th trial, Gillette opined that
residential development of the Property
would be allowed under the Charitable
Use Restriction, reasoning that even if a
private residence was constructed, it can
be developed in a way that the public
would still have access to the beach and
lake. Gillette further opined that the Char-
itable Use Restriction could be lifted in the
future and testified that her determination
that the Property could be used for resi-
dential purposes was informed by this
Court’s prior approval of sales of the
neighboring Flynn Lots, free and clear of
the Charitable Use Restriction.

TCLP disagrees averring that the sale
of the Flynn Lots free and clear of the
Charitable Use Restriction is not instruc-
tive here as the Flynn Lots were permit-
ted to be sold free and clear of the Chari-
table Use Restriction due, in large part, to
the non-objection from the Office of the
Attorney General for the Commonwealth
of Pennsylvania (‘‘PA Attorney General’’).

At trial, Counsel for TCLP represented,
without presenting any testimony or evi-

dence in support thereof, 8 that the PA
Attorney General had not indicated a will-
ingness to permit the sale of the Property
free and clear of the Charitable Use Re-
striction. However, even assuming that an
objection from the PA Attorney General
would be made, TCLP failed to articulate
any legal basis for its contention that such
objection would preclude the lifting of the
Charitable Use Restriction. Instead, TCLP
requested judicial notice of the motions
seeking sale of the Flynn Lots wherein
TCLP avers that the lifting of the Charita-
ble Use Restriction would be permissible.
And in such motions, the non-objection of
the PA Attorney General was indicated as
a factor in favor of approval. See e.g. Debt-
or’s Mot. for Entry of an Order Approv’g
the Sale of Real Prop. Designated as Lot
No. 5 in Lakefront Subdivision No. 1 Free
and Clear of All Liens, Claims, Encum-
brances, and Interests, Including All
Charitable Use Restrictions, 14–11277–
JAD, ECF No. 318.

For its part, the Court clarified at the
July 24th trial that the sales of the Flynn
Lots were approved free and clear of the
Charitable Use Restriction not because
this Court had adjudged such lifting of the

8. Further demonstrating the disclosure issues
plaguing both Parties in this matter, at the
July 24th trial, TCLP’s Counsel asked the
Court as to whether it would like to hear from
Mark Turner, who TCLP had indicated pos-
sessed information regarding the likelihood of
the PA Attorney General’s willingness to per-
mit the sale of the Property free and clear of
the Charitable Use Restriction. Park Restora-
tion objected on the basis that Mr. Turner had
not been identified as a witness prior to trial:

MS. LOFGREN: No further questions for
Mr. Glowacki. I just ask whether or not
the Court would like to hear from Mr.
Turner as to any factual statements that
underlie the reasonableness of determin-
ing whether the charitable use restriction
may be lifted.

MR. MIZNER: Your Honor, he was not
listed on the witness list and—

THE COURT: It’s—I’m not trying the
case. It’s your case.

MS. LOFGREN: We didn’t update the wit-
ness list with the continued hearing and
this was not a part of the initial factual
dispute.

MR. MIZNER: I have a right to know who
the witnesses are and what they’re going
to testify about.

THE COURT: You do. We do. All right.
Thank you. Any other witnesses?

July 24th Transcript 89–90. Following this ex-
change, TCLP did not formally call Mr. Tur-
ner or any other witness. The Court would
also note that to the extent Mr. Turner’s testi-
mony would have relayed to the Court details
of discussions between Mr. Turner and the PA
Attorney General, such testimony would con-
stitute hearsay.
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Charitable Use Restriction to be warrant-
ed under the circumstances, but because
no objection to the sale motions, which
requested ‘‘free and clear’’ transfers, had
been filed. Consequently, the Court had
not previously ruled upon the merits of
whether the Charitable Use Restriction
should be lifted. Thus, the Court’s granting
of the prior sale motions should not be
interpreted as favoring or disfavoring the
lifting of the Charitable Use Restriction
herein.

As the Court is without information as
to whether there would be any objection to
the sale of the Property, and as there has
been no prior adjudication on the merits as
to whether the Charitable Use Restriction
should be lifted, the Court could only spec-
ulate as to whether the Property could be
sold free and clear of the Charitable Use
Restriction over the objection of the PA
Attorney General.

However, the Court does note that
TCLP’s averment that the necessity of the
Property for carrying-out the purpose of
the Charitable Use Restriction would inhi-
bit the sale of the Property free and clear
is at odds with TCLP’s prior submissions
to this Court.

During the May 17th hearing, Counsel
for TCLP stated on the record that the
Property was designated as a ‘‘core’’ area
of TCLP’s property, subject to the Chari-
table Use Restriction, and as such, the
Property would be unfit for residential
use. In elucidating this argument, Counsel,
on cross-examination, presented Gillette
with an enlarged copy of the Conneaut
Lake Land Use Map (‘‘Land Use Map’’),
which had been attached to TCLP’s Joint

Plan of Reorganization Dated July 28,
2016 (‘‘Plan’’),9 and directed Gillette’s at-
tention to the area of the map colored
‘‘pink.’’ 10 When the relevance of the evi-
dence was called into question, Counsel
stated:

Counsel: The relevance is to show that
[the Property is] in what we’ve desig-
nated as a pink core area of the park
operations, and it’s subject to a chari-
table use restriction that we likely
cannot lift and that would make it not
feasible for residential use. And so the
comparison with the lakefront lots
that we were able to sell free and
clear of the charitable use restriction
so that you could build residential unit
on it, that’s not a good comparison.

May 17th Transcript at 53. Further, after
describing the Charitable Use Restriction
generally, Counsel for TCLP stated:

Counsel: TTT The point being that the
Trustees of Conneaut Lake Park are
specifically required to provide public
access to the lakeshore, that the prop-
erty where the Beach Club used to sit
occupies that pink area which is pri-
marily designated for lakeshore ac-
cess. And so the possibility of us being
able to lift the charitable use restric-
tion in order to sell this for residential
use is highly unlikely.

May 17th Transcript at 57. However, this
classification of the Property as being
‘‘core’’ and necessary to carry out the pur-
pose of the Charitable Use Restriction is
directly contradicted by the language of
TCLP’s Plan, which was confirmed by or-
der of court on September 6, 2016. See
Order Approving Disclosure Statement
and Confirming Joint Am. Plan of Reor-

9. 14–11277–JAD, ECF No. 427.

10. This portion of the Land Use Map appears
in a pinkish-purple hue. During cross-exami-
nation, Counsel for TCLP referred to this por-
tion as being highlighted in pink, whereas the

Plan describes this same area as being col-
ored purple. This area will be referred to
interchangeability as pink or purple in direct
citations to the May 17, 2017 hearing tran-
script and the Plan.
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ganization Dated July 28, 2016, 14–11277–
JAD, ECF No. 442.

Under the terms of the Plan, the Prop-
erty, which is referred to as the ‘‘Beach
Club Site’’ is designated as a ‘‘Noncore
Parcel’’ not necessary for TCLP’s ‘‘core
business operations or to realize the over-
all charitable purpose for which the Real
Property was put into charitable trust.’’
Specifically, the Plan defined the term
‘‘Beach Club Site’’ as:

‘‘Beach Club Site’’ means the land on
which the former Beach Club lay situate
and designated within the purple area
on the Conneaut Lake Park Land Use
Plan.

See Plan 4, ¶ 2.15. The Plan also defined
the term ‘‘Noncore Parcel’’ as:

‘‘Noncore Parcel’’ means, singularly
and collectively, each parcel of Real
Property that, in the Debtor’s view, is
not necessary for the Reorganized
Debtor’s core business operations or
to realize the overall charitable pur-
pose for which the Real Property was
put into charitable trust. The Debtor has
identified the Noncore Parcels in light
green, bearing Numbers 1 through 4 in
the Conneaut Lake Park Land Use Plan
attached hereto as Schedule 2.25, as well
as the Beach Club Site and Hotel Con-
neaut designated in purple[ 11] in the
Conneaut Lake Park Land Use Plan.

See Plan 8, ¶ 2.56 (emphasis added).

In the Plan, TCLP includes the Beach
Club Site as being one of six Noncore

Parcels which could be potentially sold to
satisfy the Plan obligations. See Plan 20,
§ 7.01. The Plan does note however, that
as of the time of the Plan’s filing, the PA
Attorney General had not indicated that it
would not object to the sale of the Proper-
ty free and clear of the Charitable Use
Restriction, as it had for the Flynn Lots.12

See Plan 21. However, it also does not
state that the PA Attorney General would
object and TCLP failed to introduce at
trial any persuasive evidence demonstrat-
ing that such objection would be made. In
fact, the record to date is that the PA
Attorney General has simply not objected
to sales of Noncore Parcels.13 These facts
render Park Restoration’s expert appraisal
by Gillette more persuasive than the Glo-
wacki appraisal obtained by TCLP. As
such, the preponderance of the evidence is
that the post-fire fair market value of the
Property exceeds its pre-fire fair market
value of $622,000. Consequently, TCLP
has not sustained its burden of proof.

IV.

For the reasons above, this Court finds
that the preponderance of the evidence is
that TCLP has not proven that it incurred
damages and relief is denied as to Count I
of the Complaint only. An appropriate or-
der shall be issued in accordance herewith.

ORDER

For the reasons set forth in the Memo-
randum Opinion issued contemporaneous-

11. The language of the Plan indicates that
both the Beach Club Site (i.e. the Property)
and Hotel Conneaut are designated in the
purple portion of the Land Use Map. Howev-
er, based on the evidence presented at trial, it
appears that while the Beach Club Site is
located in the pinkish-purple section, Hotel
Conneaut is situate in the much darker blue-
purple portion. Nonetheless, both the Beach
Club Site and Hotel Conneaut are each identi-
fied by name as being a ‘‘Noncore Parcel.’’

12. In the event of an objection, the Plan pro-
vides that TCLP would seek a free and clear
sale of the Property (as a Noncore Parcel)
under the doctrine of cy pres. See Plan 21.

13. By the conclusion of the trial of this mat-
ter, the Court had approved the sales of lake-
front Lot Nos. 2, 3, 4, and 5 without objection
of the PA Attorney General. See 14–11277–
JAD, ECF Nos. 356, 358, 444, 478, 521, and
525.
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ly herewith, the Court hereby ORDERS,
ADJUDGES, and DECREES that, as to
Count I of the Complaint only, judgment
is entered in favor of the Defendant and
Count I is dismissed for Plaintiff’s failure
to prove damages.

,
  

IN RE: Sharon Boyd RILEY

CASE NO. 17–80108

United States Bankruptcy Court,
W.D. Louisiana,

Alexandria Division.

Signed September 29, 2017

Background:  Debtor sought confirmation
of Chapter 13 plan which proposed to pay
her attorney, as an administrative expense
of her estate, the ‘‘no-look’’ attorney fee
allowed by a new standing order in the
district, as well as reimbursement of ad-
vances totaling $367 made by attorney to
pay filing fee and other prepetition costs
on behalf of debtor as part of his ‘‘no-
money-down’’ practice. Following a hear-
ing, the court confirmed the plan, but re-
served issue concerning reimbursement of
advances.

Holdings:  The Bankruptcy Court, John
W. Kolwe, J., held that:

(1) the advances were not reimbursable as
administrative expenses for the actual,
necessary costs of preserving the es-
tate;

(2) the advances were not reimbursable as
administrative expenses for compensa-
tion and expenses awarded under the
section of the Bankruptcy Code gov-
erning compensation for attorneys and
other professionals providing services
to the estate; and

(3) filing fees are obligations of debtors,
and it is only in those cases in which
courts allow debtors to pay the fees in
installments that the fees may be shift-
ed to debtor’s bankruptcy estate.

Ordered accordingly.

1. Bankruptcy O3192
‘‘No-money-down’’ bankruptcy case is

one in which debtor’s attorney agrees to
advance funds to pay filing fee, credit
counseling course fee, and credit report fee
on behalf debtor, with the understanding
by debtor that the advances will be reim-
bursed through the confirmed plan, along
with payment of no-look attorney fee.

See publication Words and Phrases
for other judicial constructions and
definitions.

2. Bankruptcy O2871
If a debt is characterized as an admin-

istrative expense, the creditor on such debt
enjoys an entitlement to distribution sec-
ond only to domestic support obligations.
11 U.S.C.A. §§ 503(b), 507(a).

3. Bankruptcy O2871
Administrative expenses are generally

narrowly construed to maximize the value
of the estate for all creditors.  11 U.S.C.A.
§ 503(b).

4. Bankruptcy O2871
Two-part test is used in determining

whether a debt is an administrative ex-
pense of the estate: first, the debt must
arise from a transaction with the bank-
ruptcy estate, and second, the goods or
services evidenced by the debt must di-
rectly and substantially benefit the estate.
11 U.S.C.A. § 503(b)(1)(A).

5. Bankruptcy O2873
Because the earliest a bankruptcy es-

tate exists is on the petition date, in order
to satisfy the first prong of the test for
determining whether a debt is an adminis-
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