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7. Bankruptcy ¢=2021.1
Statutes &=205

Statutory construction, and construc-
tion of the Bankruptcy Code in particular,
is holistic endeavor.,

8. Statutes e=223.1

Provisions in different statutes should,
if possible, be interpreted so as to effectu-
ate both provisions.

9. Statutes =206

Text of statute should not be read in
such a way as to make part of statute
superfluous or redundant.

10. Statutes ¢=212.1

When Congress enacts a new statute,
courts presume that legislators considered
previous laws and passed the later law in
harmony with policy embodied in the earli-
er statute, in absence of any express repu-
diation or modification.

11. Bankruptcy €=3041

United States Trustee (UST) has au-
thority, pursuant to statutory grant of
power to appear and be heard on any issue
in any bankruptey case or proceeding, to
seek and obtain a Rule 2004 examination
in proper circumstances. 11 U.S.C.A.
§ 307; Fed.Rules Bankr.Proc.Rule 2004, 11
U.S.C.A.

12. Bankruptcy €=2204.1

Section of the Bankruptcy Code that
authorizes the United States Trustee
(UST) to raise, and to appear and be
heard, on any issue in any bankruptcy case
or proceeding is not mere standing provi-
sion, that is not to be interpreted as con-
ferring any additional powers on the
USTs, but as authorizing them to appear
in bankruptcy court merely for purposes of
performing the laundry list of duties set
forth in separate federal statute; rather,
Code provision is best seen as grant of
expanded power to the USTs, in light of

perceived success of the UST pilot pro-
gram. 11 U.S.C.A. § 307; 28 U.S.C.A.
§ 586(a).

13. Bankruptcy €=2204.1

Interpreting section of the Bankrupt-
cy Code that authorizes the United States
Trustee (UST) to raise, and to appear and
be heard, on any issue in any bankruptcy
case or proceeding as broad grant of pow-
er to the UST to act in areas where Con-
gress had not expressly foreseen that UST
involvement might be necessary would not
violate basic rule of statutory construction,
by rendering laundry list of UST duties
and powers in another federal statute su-
perfluous; this statutory list of duties and
powers, while perhaps not “necessary” as
matter of strict logic given the overarching
grant of power to the UST provided in this
Code provision, was nonetheless meaning-
ful in its own right based on insight that it
provided into how Congress intended the
UST to exercise this broad, overarching
power. 11 U.S.C.A. § 307; 28 U.S.C.A.
§ 586(a).

14. Bankruptcy 3041

While power granted to the United
States Trustee (UST) to appear and be
heard on any issue in any bankruptcy case
or proceeding was, by its terms, specifical-
ly limited to appearing in case or proceed-
ing, and did not include power to proceed
on matters unrelated to any case or pro-
ceeding, this “case or proceeding” require-
ment was satisfied where notices to appear
for Rule 2004 examination that the UST
had issued to residential mortgage lender,
so that the UST could obtain information
bearing on whether lender was accurately
calculating escrow account balances and
accurately calculating mortgage arrearag-
es in Chapter 13 cases in which it ap-
peared, were issued in context of Chapter
13 cases that were previously filed in bank-
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ruptey court. 11 U.S.C.A. § 307; Fed.
Rules Bankr.Proc.Rule 2004, 11 U.S.C.A.

15. Bankruptcy €=3041

United States Trustee (UST), as party
charged by Congress to act as watchdog to
protect integrity of bankruptey system,
had sufficient stake in bankruptey cases to
qualify as “party in interest,” upon whose
motion bankruptey court was authorized,
in appropriate case, to order a Rule 2004

examination. 11 U.S.C.A. § 307; Fed.
Rules Bankr.Proec.Rule 2004(a), 11-
U.S.C.A.

See publication Words and Phras-
es for other judicial constructions
and definitions.

16. Bankruptcy €=3041

While the United States Trustee
(UST) was undoubtedly intended to be
watchdog of bankruptey system, that can-
not and should not be viewed as providing
the UST with license to engage in poten-
tially invasive and expensive Rule 2004
discovery, based on nothing more than the
UST’s own curiosity. 11 U.S.C.A. § 307,
Fed.Rules Bankr.Proc.Rule 2004(a), 11
U.S.C.A.

17. Bankruptcy €=3043, 3044

When creditor objects, the United
States Trustee (UST) must meet threshold
standard of “good cause” before he or she
will be permitted to conduct Rule 2004
examination of creditor and to require pro-
duction of documents. 11 U.S.C.A. § 307;
Fed.Rules Bankr.Proc.Rule 2004(a), 11
U.S.CA.

18. Bankruptcy €=3040.1, 3043

Question of whether the United States
Trustee (UST) has made sufficient show-
ing of “good cause” to be permitted to
pursue a Rule 2004 examination and the
type of discovery implicitly allowed by the
Rule over creditor’s objection is not ques-
tion that court may answer by applying
any mechanical test, but requires totality-

of-circumstances approach, under which
court considers all relevant factors. 11
U.S.C.A. § 307; Fed.Rules Bankr.Proc.
Rule 2004(a), 11 U.S.C.A.

19. Bankruptcy &=3044, 3047(1)

Level of “good cause” that United
States Trustee (UST) must establish be-
fore he or she can obtain certain docu-
ments or pursue certain line of inquiry in
Rule 2004 examination of an objecting
creditor will vary depending upon the po-
tential intrusiveness involved; while inqui-
ries that are tightly-focused on creditor
will require relatively low level of good
cause, because they represent a low level
of intrusion, inquiries that seek far-reach-
ing information on policies and procedures
of general application in creditor’s opera-
tion will require a correspondingly higher
showing of good cause, because they are
inherently more intrusive and present
greater potential for abuse. 11 U.S.C.A.
§ 307; Fed.Rules Bankr.Proc.Rule 2004(a),
11 US.C.A.

20. Bankruptcy &=3047(1)

While Rule 2004 examination may be
used, to some extent, as fishing expedition,
it may not be used as device to launch into
wholesale investigation of non-debtor’s pri-
vate business affairs. Fed.Rules Bankr.
Proc.Rule 2004, 11 U.S.C.A.

21. Bankruptcy &=3044
Federal Courts ¢13

Bankruptey court did not have to de-
termine whether the United States Trus-
tee (UST) had shown a sufficiently high
level of “good cause” to obtain production
from home mortgage lender, pursuant to
Bankruptey Rule 2004, of documents relat-
ing, not to specific accounts of individual
debtor-borrowers, but to lender’'s general
policies and procedures bearing on manner
in which it calculated escrow account bal-
ances and mortgage arrearages, where
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lender had voluntarily agreed to produce
such documents in related bankruptey
case, thereby mooting the UST’s request
for production of such documents.

22. Bankruptcy ¢=3044

United States Trustee (UST) made
sufficient showing of “good cause” to ob-
tain production from home mortgage lend-
er, pursuant to Bankruptcy Rule 2004, of
documents relating to specific accounts of
individual debtor-borrowers, and to lend-
er’s calculation of escrow account balances
and mortgage arrearages for purposes of
the administratively consolidated matters,
by showing a common thread of potential
wrongdoing by lender in each of the Chap-
ter 13 cases that related to lender’s com-
putation of its bankruptcy claim and that
bore on propriety of its stay relief motions
and motions to dismiss in these separate
cases. 11 U.S.C.A. § 307; Fed.Rules
Bankr.Proc.Rule 2004(a), 11 U.S.C.A.

23. Bankruptey €3047(1)

Proposed scope of the United States
Trustee’s (UST’s) Rule 2004 examination
of residential mortgage lender, which
sought inquiry as to lender’s general prac-
tices throughout entire bankruptcy case as
they bore on the bankruptey claim calcula-
tion process, was consistent with broad
scope of Rule 2004 examinations and with
level of “good cause” demonstrated by the
UST in showing a common thread of po-
tential wrongdoing by lender that related
to lender’s computation of its bankruptey
claim and that bore on propriety of its stay
relief motions and motions to dismiss. 11
U.S.C.A. § 307; Fed.Rules Bankr.Proc.
Rule 2004(a), 11 U.S.C.A.

24. Judgment €540

In general, res judicata doctrine has
three requirements: (1) a final judgment
on merits in prior suit involving (2) same
parties or their privies, and (3) a subse-
quent suit based on same cause of action.

25. Judgment =703, 707

Fact that United States Trustee
(UST) had not appeared as party in, and
was not alleged to be in privity with party
to, prior proceedings in which final orders
had been entered resolving the issues
which the UST sought to raise regarding
computation of residential mortgage lend-
er’s bankruptey claim was itself sufficient
reason to reject lender’s res judicata argu-
ment, ie., that the UST was barred by
these prior orders from seeking Rule 2004
discovery of lender as to policies and pro-
cedures that it employed in calculating its
claim. 11 U.S.C.A. § 307; Fed.Rules
Bankr.Proc.Rule 2004(a), 11 U.S.C.A.

26. Judgment =540

Even ignoring the fact that the United
States Trustee (UST) had not appeared as
party in, and was not alleged to be in
privity with party to, prior proceedings in
which final orders had been entered re-
solving the issues which the UST sought to
raise regarding computation of residential
mortgage lender’s bankruptey claim, the
UST’s current request for Rule 2004 dis-
covery from lender regarding policies and
procedures that it employed in calculating
its claim was not equivalent to subsequent
suit based upon same cause of action that
had been resolved by prior orders, and any
res judicata argument by lender was at
best premature until the UST, after re-
viewing information that he obtained pur-
suant to Rule 2004, decided that lender
was either abusing, or not abusing, bank-
ruptcy system and, if abuse was found,
filed motion for sanctions, commenced ad-
versary proceeding, or initiated some other
contested matter. 11 U.S.C.A. § 307; Fed.
Rules  Bankr.Proc.Rule 2004(a), 11
U.S.C.A.

27. Bankruptcey €3046(1), 3441, 3444.60

Mere fact that some of the context
cases under review had previously been

582



IN RE COUNTRYWIDE HOME LOANS, INC.

377

Cite as 384 B.R. 373 (Bkrtcy.W.D.Pa. 2008)

closed did not prevent the United States
Trustee (UST) from conducting Rule 2004
examination, where all the context cases
had been reopened before the UST served
her Notice of Examination. 11 U.S.C.A.
§ 307; Fed.Rules Bankr.Proc.Rule 2004(a),
11 US.C.A.

28. Bankruptcy ¢=3715(10)

. Chapter 13 plan confirmation order
that was entered in one of the context
cases was not res judicata on United
States Trustee’s (UST’s) ability to pursue
Rule 2004 examination in that case, where
acts by lender which triggered the UST’s
Notice of Examination took place after
plan confirmation order was entered. 11
U.S.C.A. § 1327; Fed.Rules Bankr.Proc.
Rule 2004, 11 U.S.C.A.

29. Bankruptcy €=3715(10)

Claims for postconfirmation acts are
not barred by res judicata effect of Chap-
ter 13 plan confirmation order. 11
U.S.C.A. § 1327,

Thomas A. Connop. Esq., Dallas, TX,
Dorothy A. Davis, Esq., Pittsburgh, PA,
for Countrywide.

Leonard J. DePasquale, Esqg., North
Providence, RI, Norma Hildenbrand, Esq.,
for the UST.

David W. Ross, Esq., for the Ch. 13
Trustee.

1. The Court’s jurisdiction under 28 U.S.C.
§§ 157 and 1334 was not at issue. This is a
core proceeding pursuant to 28 U.S.C.
§§ 157(b)(2)(A) and (O). This Opinion consti-
tutes the Court's findings of fact and conclu-
sions of law pursuant to Fed.R.Bankr.P. 7052
and 9014(c).

MEMORANDUM OPINION

THOMAS P. AGRESTI, Bankruptcy
Judge.

This case concerns the power of the
office of the United States Trustee
(“UST™ to obtain information from a se-
cured creditor in a number of bankruptcy
cases pursuant to Notices of Examination
under Fed.R.Bankr.P.2004 and Subpoenas
Duces Tecum. The creditor, Countrywide
Home Loans, Inc. (“Countrywide”), has
filed an objection to the Notices of Exami-
nation and Subpoenas and seeks to have
them quashed. For the reasons that fol-
low, the Court will deny Countrywide the
relief it seeks and permit the requested
examination to go forward under the pa-
rameters as set forth herein.!

BACKGROUND

Procedural history of the case

Several months ago the Chapter 13
Trustee for this District filed substantially
identical motions entitled Trustee’s Motion
to Compel Countrywide Home Loans,
Inc./ flk/a Countrywide Funding Corp. to
Provide Loan Histories and for Sanctions
in 293 separate cases in which Country-
wide was a creditor. On October 18, 2007,
the Court entered a consolidation order
which consolidated all of these separate
motions for administrative purposes at
Misc. No. 07-00203. Subsequently, in 10
of those 293 cases? the UST (“context
cases”) filed substantially identical docu-
ments entitled Notice of Examination Un-
der Fed.R.Bankr.P.2004 and Service of
Subpoena (Duces Tecum) (“Notice of Ex-
amination”).? In each of these 10 cases,

2. The United States Trustee for this District
(Region 3) is Kelly Beaudin Stapleton.

3. The ten cases, collectively referred to as the
“context’’ cases, are: Hill (Case No. 01-
22574-JAD); Ramsey (Case No. 01-31062~
JAD); Benvenuto (Case No. 02-20946-JKF);
Stemple (Case No. 03-11792-WWB); Katleski
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the UST identified actions engaged in by
Countrywide that she claims were ques-
tionable or raised issues going to the integ-
rity of the bankruptey system.

On November 2, 2007, the Court entered
another consolidation order, this one con-
solidating the 10 cases in which the UST
had filed the Notices of Examination un-
der Misc. No. 07-00204. Since the 10
Notices of Examination were substantially
identical, the Court further ordered the
UST to file a single Notice of Examina-
tion (with an attached Subpoena Duces
Tecum (“Subpoena”)) by November 7,
2007, with such single Notice of Examina-
tion to then have effect in all of the con-
text cases.*

The UST timely filed the single Notice
of Exzamination, Document No. 6. On
November 9, 2007, Countrywide filed an
Objection to Notices of Examination,
Document No. 12, and a Motion to Quash
Notices of Examination, Document No.
13. On November 13, 2007, the UST
filed a Response to Objection to Notice of
Examination, Document No. 15, and an
Objection to Motion to Quash, Document
No. 16. On November 15, 2007, the
Court convened a status conference to
discuss all pending matters in this consol-
idated proceeding. The Court issued an
Order on November 20, 2007, which
stayed Countrywide’s obligation to re-

(Case No. 04-31355-JKF), Bock (Case No.
04-32812-BM), Olbeter (Case No. 04-33361-
JKF); Ennis (Case No. 05-11985-WWB);
Topper (Case No, 05-20772-TPA), and Roberts
(Case No. 05-25324-TPA). Shortly before the
final hearing on this matter, the UST notified
the Court that she was unable to secure a
consent for disclosure of financial informa-
tion from the Debtors in three of the cases:
Ramsey, Ennis, and Roberts. The UST with-
drew these three cases from consideration
and has apparently abandoned her efforts to
conduct witness examinations and secure
documents in those cases. Thus, only seven,
“context’” cases remain in dispute.

spond to the Notice of Examination and
Subpoenas, set a briefing schedule, and
directed the Parties to address a number
of pertinent issues in their briefs.

The Court heard final oral arguments -

from the Parties on February 28, 2008,
and allowed for the filing of supplemental
briefs by each Party as of March 17, 2008.
All such briefs have been filed. The mat-
ter is now ripe for decision.

The Documents and Testimony
Sought by the UST

The Notice of Examination, which the
UST says was filed pursuant to Fed.
R.Bankr.P.200(c) and 9016, indicates that
the UST seeks to examine the “corporate
representative” of Countrywide regarding
“its bankruptcy procedures as they relate
to the Debtors’ financial affairs, the admin-
istration of their estate, and the impact of
Countrywide’s bankruptcy procedures on
the integrity of the bankruptcy process in
the Western District of Pennsylvania.”
The Subpoena Duces Tecum (“Subpoena”)
component of the Notice of Examination
directs Countrywide to produce a variety
of documents,® and Countrywide is further
directed to produce an authorized repre-
sentative of the company to be examined
on a variety of topies.t

Countrywide’s Objections

Countrywide objected to the Notice of
Erxamination on a number of grounds.

4, Reference in this Opinion to Notice of Ex-
amination or Subpoena, in the singular,
should be understood in the context of this
“‘effectiveness’’ in all of the context cases un-
less otherwise stated.

5. The full text of Exhibit “A"" to the Subpoena
is set forth in Appendix “A” to this Opinion
and Order.

6. The full text of Exhibit “B” to the Subpoena
is set forth in Appendix “B” to this Opinion
and Order.
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Most generally, and most significantly for
purposes of this Opinion, Countrywide ob-
jects that the Notice of Examination ex-
ceeds the statutory scope of the UST's
powers and duties and contends that the
UST lacks standing to conduct the exami-
nation or compel production of the re-
quested documents. A fair summary of
Countrywide’s position in this regard is
found in the conclusion portion of its Ob-
jections, which states:

The UST cannot show a basis under 28
U.S.C. § 586, 11 U.S.C. § 307, or Fed.
R.Bankr.P.2004 for the discovery it
seeks. The mere pendency of a bank-
ruptey case does not open the door for
the UST to hale a creditor into an exam-
ination room to give sworn testimony
and produce documents relating to its
general corporate affairs. The UST’s
powers are not without limit and Rule
2004 has its bounds. Both would be
exceeded exponentially if the Notices of
Examination and Subpoenas are not
quashed.

Countrywide’s Objections to Notices of Ex-
amination, at 7, Document No. 12.
Whether the UST possesses the authority
to conduct a Rule 2004 examination is the
primary objection raised by Countrywide
to be resolved in deciding this matter. If
Countrywide is correct, the Rule 2004 pro-
cess may not move forward and any other
objections become moot. Countrywide
also raises various other general or “per
se” objections based on overbreadth and
vagueness, exceeding the scope of Rule
2004 (c), inconvenience and burden, inva-
sion of the attorney-client and work-prod-
uct privileges, proprietary and confidential
nature of information sought, impermissi-
ble fishing expedition, and relevance.
Only if the primary objection is overruled,
must these other objections be considered
as necessary.

The Motion to Quash filed by Country-
wide raises essentially the same issue as
the Objections although elaborating on
Countrywide’s position. Countrywide con-
tends that the UST’s powers and duties
are circumscribed by the list set forth in
28 US.C. § 586(a) and that none of those
powers and duties permits the UST to
proceed with the Notice of Examination
and Subpoena. Countrywide further ar-
gues that Section 307 of the Bankruptcy
Code, 11 U.S.C. § 307, which provides that
the UST “may raise and may appear and
be heard on any issue in any case or
proceeding under this title”, does not serve
as a basis for the UST to obtain the infor-
mation it seeks in this case. Countrywide
claims the power granted the UST under
that statute may only be exercised in a
particular case or proceeding whereas here
the UST is essentially seeking discovery
related to general policies and procedures
employed by Countrywide in its business
affairs. Countrywide also argues that the
scope of the Notice of Examination is
beyond what is allowed by Fed. R.Bankr.P.
2004(b). Countrywide argues that Rule
2004 exists for the purpose of identifying
assets and transactions involving the Debt-
or’s estate and it may not be used as a
device to launch into a wholesale investiga-
tion of a non-debtor’s private business af-
fairs. Finally, Countrywide asserts there
is no statutory foundation for the UST to
take on the role of a “watchdog” to protect
the integrity of the bankruptey system.

The UST’s Response

Not surprisingly, the UST has a differ-
ent view of matters. The UST claims she
enjoys broad legal authority pursuant to
11 US.C. § 307, 28 U.S.C. §$ 586(a)(3)(G)
and (a)(5), and Rule 200} to conduct the
“examination” at issue in this case. She

argues that Congress intended the UST to .

actively oversee the administration of
bankruptcy cases and to intervene whenev-
er particular actions threaten an abuse of
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the bankruptcy system or its procedures.
The UST denies being engaged in any
kind of fishing expedition for “whim or
curiosity” and points to issues existing in
the context cases related to inaccurate
proofs of claim, unwarranted motions for
relief from stay, and unfounded demands
for payment after debtor discharge. The
UST contends that these issues call for an
inquiry into whether Countrywide has ac-
curately accounted for funds received from
the Debtors and the Chapter 13 Trustee,
accurately calculated escrow account bal-
ances, and accurately calculated mortgage
arrearages., The UST believes that, pur-
suant to the powers conferred upon her by
11 US.C. § 307, an examination of Coun-
trywide is necessary, if not essential, to
her efforts to determine whether any fur-
ther action against Countrywide is appro-
priate.

DISCUSSION

History of the Office of the UST

In order to properly evaluate the extent
of the UST’s power to subpoena docu-
ments and conduct the examination at is-
sue in this case, it will be helpful to begin
with a brief look at the history underlying
the creation of that office. Prior to pas-
sage of the Bamkruptcy Reform Act of
1978 (“1978 Act”), P.L. 95-598, all adminis-
trative and judicial functions in the bank-
ruptey system were handled by the bank-
ruptey court judges themselves. Many
observers concluded that the handling of
both administrative and judicial functions
by the bankruptey courts had eroded pub-
lic confidence in the bankruptey system.
For instance, a bankruptcy judge might
appoint a private trustee to administer an
estate who would subsequently appear be-
fore that same judge to make recommen-
dations regarding estate matters. In such
circumstanees, it is not hard to understand
a trustee’s possible reluctance to vigorous-

ly take a position contrary to the view of
the judge who made the appointment.

To correct the situation, the 1978 Act
sought to create a separation between the
administrative and judicial aspects of
bankruptey, leaving bankruptcy judges
free to resolve disputes untainted by
knowledge of and involvement in adminis-
trative matters that were unnecessary and
perhaps even prejudicial to an unbiased
judicial determination. The 1978 Act ad-
dressed this goal by creating the UST pilot
program originally scheduled to run
through 1984 but later extended to 1986.
See P.L. 98-353. 'The USTs who were
appointed in this pilot program were given
responsibility for many of the administra-
tive functions that had previously been
handled by the bankruptey courts.

In order to provide the new pilot pro-
gram office of UST with additional sepa-
ration and independence from the bank-
ruptey courts, Congress housed the UST
within the Department of Justice. The
UST was to be a appointed by the Attor-
ney General, and was therefore a part of
the executive branch of government, not
the judicial. The 1978 Act created a new
Chapter 39 under Title 28 of the United
States Code. See P.L. 95-598 at § 224; 28
US.C. §§ 581 et. seq. This new Chapter,
entitled “United States Trustees”, includes
the previously mentioned 28 U.S.C. § 586
which sets forth a list of the wvarious
duties of the UST and outlines the super-
vision of the UST to be exercised by the
Attorney General.

After the UST pilot program operated
for a number of years, and as was required
by a provision of the 1978 Act, the Attor-
ney General submitted a report to Con-
gress in April 1983 that outlined the re-
sults of the pilot program. In this report
the Attorney General strongly supported a
continuation and expansion of the pro-
gram, Congress agreed that the UST pi-
lot program had been successful. The
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program was expanded to a nationwide
basis (with the exception of a few judicial
districts) and the office of UST was made
a permanent part of the bankruptey sys-
tem by the passage and enactment of the
Bankruptcy Judges, United States Trus-
tees, and Family Farmer Bankruptcy Act
of 1986 (“1986 Act”), P.L. 99-554. The
Attorney General’s report also strongly
recommended that the UST program be
continued as part of the Department of
Justice. Congress adopted that approach
as well in the 1986 Act. The 1986 Act also
added a new provision to the Bankruptey
Code, entitled “United States Trustee”,
which states:
The United States trustee may raise and
may appear and be heard on any issue
in any case or proceeding under this
title but may not file a plan pursuant to
section 1121(c) of this title.

11 US.C. § 307
The Power of the UST

To a large extent, the Court’s decision in
this case depends on a choice between the

7. Since its enactment in the /978 Act, Section
586 has been the subject of several amend-
ments. See, e.g., P.L. 99 -554 (October 27,
1986); P.L. 103-394 (October 22, 1994); P.L.
109-8 (April 20, 2005). When first enacted as
part of the 7978 Act, Section 586(a)(3) was a
relatively simple provision with no subsec-
tions simply directing that each UST shall
“supervise the administration of cases and
trustees in cases under Chapter 7, 11, or 13 of
Title 11.” P.L. 96-598 at § 224(a). The cur-
rent version of Section 586(a)(3), with its
“laundry list” feature of UST duties set forth
in subsections (A) through (L) was substan-
tially the product of the /986 Act. See P.L. 99—
554 at § 113(a)(3). As relevant to the present
case (which involves only chapter 7 and 13
proceedings), the current version of Section
586(a)(3) directs the UST to “supervise the
administration of cases ... under chapter
7[and] 13 ... by, whenever the United States
trustee considers it to be appropriate’: re-
viewing applications for compensation and
reimbursement under Section 330 of the
Bankruptcy Code and filing comments re-

competing views expressed by the UST
and Countrywide as to the relationship
between 28 U.S.C. § 586(a) and 11 U.S.C.
§ 307. As indicated in the discussion
above, Section 586 was created by the 1978
Act and it contains a “laundry list” of fairly
particularized UST duties.” On the other
hand, Section 307 was created by the 1986
Act and contains a broad and general au-
thorization for the UST to raise, appear
and be heard on any issue in any case or
proceeding. The position of the Parties
with respect to the interplay between
these two statutory provisions can be
briefly summarized.

Countrywide argues that the UST, as an
agency of the United States government,
has only the powers specifically granted to
her by Congress. Countrywide says that
the powers of the UST are primarily set
forth in Section 586(a), although there are
some additional specific duties set forth in
a number of provisions scattered through-
out the Bankruptecy Codel According to
Countrywide, it is these provisions that

garding the same (Section 586(a)(3)(A)); mon-
itoring plans under chapter 13 and filing
comments regarding the same (Section
586(a)(3)(C)); taking action the UST deems
appropriate to ensure that all required re-
ports, schedules and fees are timely and prop-
erly filed (Section 586(a)(3)(D)); notifying the
U.S. attorney of all matters relating to actions
which may constitute a crime and assisting
the U.S. Attorney in carrying out prosecutions
(Section 586(a)(3)(F)); monitoring the prog-
ress of cases and taking action to prevent
undue delay in such cases (Section
586(a)(3)(G)); and monitoring applications
filed under Section 327 and filing comments
regarding the same (Section 586(a)(3)(I)). Ad-
ditionally, Section 586(a)(5) directs the UST to
“perform the duties prescribed for the United
States trustee under title 11 and this title, and
such duties consistent with title 11 and this
title as the Attorney General may prescribe’’.

8. Countrywide points to the following Bank-
ruptcy Code provisions as extending powers
and duties to the UST in addition to those set
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delineate the powers of the UST, with
Section 307 merely functioning as an en-
abling provision to grant the UST the
standing necessary to perform her duties.
Countrywide argues that “Section 307 sim-
ply does not contain any substantive pow-
er—it is a grant of standing to participate
in cases and proceedings and perform
statutorily defined and limited duties.”
Countrywide’s Brief in Support of Its Ob-
jections and Motion to Quash, at 10, Doc-
ument No. 30 (“Countrywide’s Brief”).
Countrywide points out that nowhere in
Section 586 (or in any of the other Bank-
ruptcy Code provisions identified in foot-
note 8, above) is there a grant of power to
the UST to conduct the sort of “investiga-
tion” being attempted here. Countrywide
further argues that the standing conferred
on the UST by Section 307 is limited to
actual (pending) cases or proceedings.
Countrywide believes there is no such ac-
tual case or proceeding with respect to
any of the context cases that had previous-
ly been closed when the UST filed its
Notices of Examination or in any of the
open cases in which the matters of contro-
versy identified by the UST had already
been resolved.

forth in 28 US.C. § 586(a): Section 110(j)
(bring civil actions against bankruptcy peti-
tion preparer); Section /11 (review and ap-
prove non-profit budget and credit counseling
agencies); Section 303(g) (appoint interim
trustee in an involuntary case); Section 321
(serve as trustee in case if necessary); Section
327(c) (object to trustee’'s employment of a
professional); Section 330(a) (participate in
hearings on compensation of officers); Sec-
tion 332 (appoint consumer ombudsman);
Section 341 (convene and preside at first
meeting of creditors); Section 343 (examine
the debtor); Section 345 (approve certain cor-
porate sureties); Section 526 (bring action
against debt relief agency); Sections 701(a)
and 703(a) (appoint or serve as interim trus-
tee); Section 704 (file reports on whether
individual debtor filing is presumptively abu-
sive); Section 705(b) (consult with creditors’
committee); Section 707(a)(3) (move for dis-
missal of a Chapter 7 case); Section 707(b)

On the other hand, according to the
UST the Court’s primary focus should be
directed to Section 307 which the UST
argues gives her broad authority to raise
and be heard on any issue under the Bank-
ruptey Code.® The UST argues that Sec-
tion 586 cannot be viewed as a limitation
on her powers. Rather, Section 586 and
the other Bankruptcy Code provisions de-
lineating specific duties of the UST are
non-exclusive, non-limiting complements to
the broad power conferred by Section 307.
Finally, the UST argues that even under
the more circumscribed view of her power
as advanced by Countrywide, she never-
theless has the statutory authority to look
into Countrywide activities by conducting
Rule 200} examinations, pointing to Sec-
tions 586(a)(3)(G), and 586(a)(5) as specif-
ic statutory bases for such action.

After careful consideration of the argu-
ments made by both sides, the Court con-
cludes that the UST’s position is the cor-
rect one.

The Statutory Language

[1-7] When interpreting a statute, the
role of the Court is to give effect to the

(move to dismiss an individual debtor case
found to be abusive); Section 727 (object to or
seek revocation of a discharge); Section 1102
(appoint Chapter 11 committees); Section
1104 (request appointment of a trustee or
examiner); Section 1105 (request removal
Chapter 11 trustee); Section 1112(e) (seek
conversion of Chapter 11 case); Section 1114
(appoint a committee of retired employees);
Section 1163 (appoint a person from a speci-
fied list in a railroad case); Section 1202
(appoint a Chapter 12 trustee); Section 1224
(object to confirmation of a Chapter 12 plan);
Section 1302 (appoint the standing Chapter 13
trustee); and Section 1307 (request conver-
sion or dismissal of Chapter 13 case).

9. Except, as is clear from the specific terms of
Section 307, the UST may not file a reorgani-
zation plan under Chapter 11.
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intent of Congress. See Negonsott .
Samuels, 507 U.S. 99, 104, 113 S.Ct. 1119,
122 L.Ed.2d 457 (1993); Rosenberg v. XM
Ventures, 274 F.3d 137, 141 (3d Cir.2001).
It is presumed that Congress expresses its
intent through the ordinary meaning of its
language, so every exercise of statutory
interpretation begins with an examination
of the plain language of the statute. Id,
In re Alberts, 381 B.R. 171, 177 (Bankr.
W.D.Pa.2008) (citing Lamie v. United
States Trustee, 540 U.S. 526, 534, 124 S.Ct.
1023, 157 L.Ed.2d 1024 (2004), and BP
America Production Co. v. Burton, 549
U.S. 84, 127 S.Ct. 638, 644, 166 L.Ed.2d
494 (2006)). If the meaning of the statute
is clear, and implementation of it does not
lead to an absurd result, the inquiry ends
there. Hartford Underwriters Insurance
Co. v. Union Planters Bank, N.A., 530
U.S. 1, 6, 120 S.Ct. 1942, 147 L.Ed.2d 1
(2000). If, however, the plain meaning of a
provision is not self-evident because it is
capable of more than one meaning the
Court may need to go further. As the
Third Circuit has explained:
But just because a particular provision
may be, by itself, susceptible to differing
constructions does not mean that the
provision is therefore ambiguous. “The
plainness or ambiguity of statutory lan-
guage is determined by reference to the
language itself, the specific context in
which that language is used, and the
broader context of the statute as a
whole.” Robinson v. Shell Oil Co., 519
U.S. 3837, 341, 117 S.Ct. 843, 136
L.Ed.2d 808 (1997). Statutory context
can suggest the natural reading of a
provision that in isolation might yield
contestable interpretations. Specifical-
ly, in interpreting the Bankruptey Code,

10. Although Sections 307 and 586 are in dif-
ferent statutes, Titles 1/ and 28, respectively,
they both address the same subject matter
and should thus be construed in pari materia.
See, e.g., Federal Trade Comm. v. A.P.W. Paper

the Supreme Court has been reluctant
to declare its provisions ambiguous, pre-
ferring instead to take a broader, con-
textual view, and urging courts to “not
be guided by a single sentence or mem-
ber of a sentence, but look to the provi-
sions of the whole law, and to its object
and policy.” Kelly v. Robinson, 479
U.S. 36, 43, 107 S.Ct. 353, 93 L.Ed.2d
216 (1986).

In re Price, 370 F.3d 362, 369 (3d Cir.
2004). The Price court further noted that
statutory construction is a “holistic en-
deavor,” something that is particularly
true with respect to construction of the
Bankruptcy Code. Id.

[8] Rather than the interpretation of a
single statutory provision, the task for the
Court in this case involves the reconcilia-
tion of two provisions in different stat-
utes.’® It is a well-established canon of
statutory construction that provisions in
different statutes should, if possible, be
interpreted so as to effectuate both provi-
sions. See In re Udell, 454 F.3d 180, 184
(8d Cir.2006). Thus, while remaining
faithful to a “plain reading” of the provi-
sions at issue, the Court must also strive
for an interpretation of Sections 307 and
586 that gives effect to both if possible.

{9,101 There are several other rules of
statutory construction that may be rele-
vant in the present case. One is that the
text of a statute should not be read in such
a way as to make part of the statute
superfluous or redundant. Connecticut
National Bank v. Germain, 503 U.S. 249,
252-54, 112 8.Ct. 1146, 117 L.Ed.2d 391
(1992); National Association of Home
Builders v. Defenders of Wildlife, — U.S.

Co., 328 U.S. 193, 202, 66 S.Ct. 932, 90 L.Ed.
1165 (1946); In re Kaiser Aluminum Corp.,
2005 WL 735551 *3 (D.Del.2005) (Section
1341 of ERISA construed in pari materia with
Section 1113 of the Bankruptcy Code.)
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——, 127 S.Ct. 2518, 2536, 168 L.Ed.2d 467
(2007). Another is that when Congress
enacts a new statute courts presume that
the legislators considered previous laws
and passed the later law in harmony with
the policy embodied in the earlier statute,
in the absence of any express repudiation
or modification. Hellon & Associates, Inc.
v. Phoenix Resort Corp., 958 F.2d 295 (9th
Cir.1992).

[11,12] Applying the above principles
leads to the conclusion that the UST does
have the authority to seek and obtain a
2004 Examination in the proper circum-
stances. Clearly, Section 307 is written in
extremely broad language. Indeed, it is
difficult to conceive of how Section 307
could have been written in any broader
language. The Court thus has no difficul-
ty concluding that the plain meaning of the
power to “raise” and to “appear and be
heard” as to any issue in any bankruptcy
case or proceeding includes the ability to
conduct examinations pursuant to Rule
2004 in the right circumstances. Country-
wide, in apparent acknowledgment as to
the otherwise far-reaching scope of the
Section 307 language, argues that it was
only intended to be an enabling statute
with the limited purpose of granting stand-
ing to the UST to perform the many spe-
cific duties set forth in Section 586 and the
various provisions of the Bankruptey Code
noted previously. See n. 8, above.

11, The only authority Countrywide cites to
establish the alleged “confusion” that existed
as to the UST's standing to perform duties
prior to the enactment of Section 307 is an
article in a state bar journal. See Ericka
Palmer Rogers, United States Trustee System,
2 March-Nevada Lawyer 16 (1994), The au-
thor of that article states:

Early in the development of the U.S. Trus-
tee system there was discussion as to the
standing of the United States Trustee. The
resolution of this issue is 11 U.S.C. § 307
which provides that the U.S. Trustee may
raise, appear and be heard on any issue in

In that vein, Countrywide suggests that
Section 307 was only enacted to address
the purported “confusion” that then exist-
ed (le., in 1986) as to whether the UST
had standing to perform the specific duties
listed in Section 586 and the other, related
provisions. See Countrywide’s Brief, pg 9.
Countrywide’s argument in this regard
must fail. There is nothing whatsoever in
the statutory language of Section 307 that
supports Countrywide’s argument. Coun-
trywide has cited no other, substantial au-
thority in support of such a construction.!!
If there truly had been confusion in the
courts over whether the UST had standing
to perform duties prior to the enactment of
Section 307, one would assume that would
be reflected in the case law of the period,
but none has been cited. Moreover, if the
Congressional intent behind Section 307
was merely to confer standing and not to
grant additional power, it would have been
easy and natural to simply state that in the
language of the statute. See, e.g, 18
US.C. § 1956(b)(}) (federal receiver ap-
pointed in money laundering cases “shall
have standing equivalent to that of a Fed-
eral prosecutor” in seeking certain infor-
mation about a defendant’s assets). Thus,
the Court believes that the most natural
and plain meaning of Section 307 is that of
a grant of expanded power to an office that
was widely perceived to have proven its

any case or proceeding with the exception

that the U.S. Trustee may not file a plan in

a Chapter 11 case.
Id. at 17. Presumably, this is the point of the
article upon which Countrywide is relying.
(Countrywide simply cites to the article in
general, so it is difficult to be sure). There is,
however, no citation to any authority in the
article to support the author’s contention re-
specting the purpose behind Section 307. As
such, the Court can only view this as the
opinion of the author entitled to little consid-
eration.
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merit during the pilot program era.!?

The Court readily acknowledges that the
drafting “across statutes” found here be-
tween Section 307 and Section 586 does
not present a model of legislative clarity.
After all, if the scope of Section 307 is
really as broad as the Court believes it to
be, was it even necessary for Congress to
add the specific laundry list of duties un-
der Section 586(a)(3) in the same legisla-
tion (the 1986 Act) that created Section
3072 See m. 7, supra. Perhaps not as a
matter of pure logic since the broad power
created by Section 307 in the UST encom-
passes the “lesser” powers of that laundry
list, making the list redundant.

However, statutes, particularly complex
ones like the Bankruptey Code and its
related provisions in Title 28, cannot sim-
ply be reduced to their component parts
and then subjected to tests of strict se-
mantic logic. The numerous provisions
and amendatory accretions over time in
the Bankruptey Code make it almost inev-
itable that certain inconsistencies will be-
come apparent on close examination.
Along those lines, the Suﬁreme Court has
noted that redundancies across statutes
are not unusual events in drafting, and so
long as there is no “positive repugnancy”
between the two laws, a court must give
effect to both. See Commecticut National
Bank, 503 U.S. at 253, 112 S.Ct. 1146.

At bottom, the Court cannot avoid the
fact that the overall tenor of the 1986 Act

12. Although the Court finds that the broad,
general power of Section 307 provides a statu-
tory basis for the UST to proceed under Rule
2004, as previously noted, the UST has also
advanced Sections 586(a)(3)(G) and 586(a)(5)
as alternative sources of such power. Section
586(a)(3){G) authorizes the UST to "‘monitor
the progress’ of cases and “take such action”
as she deems appropriate to prevent undue
delay. It is somewhat of a stretch to con-
clude that the Rule 2004 exams sought by the
UST here would be done to prevent undue
delay. As for Section 586(a)(5), it provides

was a recognition of the success of the
UST program and the intent to expand its
presence, both geographically and in the
scope of its powers and duties. Given
that, the Court believes that the most nat-
ural reading of the statute is the one set
forth in this Opinion. Additionally, Sec-
tion 586(a)(5), with its reference to the
UST’s performance of duties “prescribed

. under Title 11”7, as well as to those
“consistent with Title 11 ... as the Attor-
ney General may prescribe”, is a further
indication of an intent for expansiveness in
the UST’s power and not the cramped
power that would result in giving the Sec-
tion 586(a)(3) “laundry list” priority over
Section 307.

Countrywide also argues that giving
Section 307 its plain meaning would render
Section 586 and the other specific-duty
provisions in the Bankruptey Code super-
fluous. However, the Court concludes that
under its reading Section 307 can be “har-
monized” with Section 586 and the other
provisions so that they are not rendered
superfluous.

[13] The Court views Section 586 and
the others referenced statutory provisions
as setting forth specific matters in which
Congress has concluded that the UST
could or should become involved, within
the overall context of the broad power
granted by Section 307. While many of
the issues that Congress intended the UST

that the UST shall perform the duties pre-
scribed for her under Titles 11 and 28. Title
11 of course, includes Section 307 with its
broadly worded grant of power. Thus, Sec-
tion 586(a)(5) is certainly consistent with, and
perhaps strengthens, the conclusion that the
UST has the power to act here pursuant to
Section 307. However, Section 586(a)(5) does
not itself contain any independent grant of
power. If it does, it adds nothing beyond
what is in Section 307. Therefore, the Court
sees no need to base its decision on that
provision.
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to become involved in were foreseeable,
and thus amenable to specific grants of
power or duty, others were not. The de-
liberately broad language of Section 307
ensures that the UST has the ability to act
in areas where Congress did not specifical-
ly foresee and provide an explicit provision
for the UST to do so. This reading of the
statute does not render Section 586 and
the other provisions superfluous. These
provisions, although perhaps not “neces-
sary” as a matter of strict logic given the
overarching grant of power to the UST
provided in Section 307, are nevertheless
meaningful in their own right because of
the insight they provide into how Congress
intends the UST to exercise that power.!
On the other hand, if the Court were to
adopt Countrywide's suggested reading of
the statutes it would have to effectively
“read out” the “any issue” language from
Section 307 by ignoring that language and
treating it as superfluous.

Although only mentioned in passing in
its Brief, at final argument Countrywide
claimed that 17 U.S.C. § 1109(b) supports
its view that the UST lacks the power to
act here. Section 1109(b) provides:

A party in interest, including the debtor,
the trustee, a creditors’ committee, an
equity security holders’ committee, a
creditor, an equity security holder, or
any indenture trustee may raise and
may appear and be heard on any issue
in any case under this chapter.

13. An analogous example selected at random
may help explain. Pursuant to 28 U.S.C.
§ 516 the U.S. Attorney General is given
broad authority to conduct all litigation in
which the United States or one of its agencies
or officers is a party. In the year 2000 Con-
gress created the Valles Caldera Trust as a
wholly-owned government corporation for the
purpose of managing the Valles Caldera Na-
ture Preserve in New Mexico. See /6 U.S.C.
§ 698v—4. The statute provides that the Valles
Caldera Trust ''shall be represented by the

11 US.C. § 11109(b). 1t is obvious that
the operative language in this provision is
very similar to the language of Section
307, Countrywide argues that if the UST
is permitted to conduct a Rule 2004 exami-
nation under Section 307 then by the same
token creditors, equity security holders,
and other parties in interest may do so
under Section 1109(b). Countrywide rais-
es the prospect of creditors taking advan-
tage of this opportunity to examine other
creditors not only on matters in connection
with the particular case in question but as
to their involvement in any other Title 11
or Chapter 11 matter. The apparent point
of Countrywide’s argument is that recog-
nizing the authority of the UST to conduct
these examinations could have the unin-
tended consequence of leading to an un-
regulated “free-for all” of examinations by
parties in interest at least in Chapter 11
cases and by analogy, in Chapter 13 cases.

The Court finds Countrywide’s argu-
ment concerning Section 1109(b) also to be
without merit. In the first place, the pic-
ture painted by Countrywide is a purely
hypothetical one. Aside from the USTs
effort currently under consideration, the
Court is not aware of any clamor to con-
duct Rule 2004 examinations of non-debt-
ors. Countrywide has offered no evidence
in support of such anticipated conduct.
Nor is there any apparent reason why
such activity may suddenly begin simply
because of the ruling in this case. The
decision in this matter should not be based

Attorney General’ in any litigation arising out
of its activities. /6 U.S.C. § 698v-4(j). Could
it be seriously contended that the Attorney
General would not have the power to repre-
sent the Trust in litigation if Congress had not
included this provision? It is clear that Con-
gress was not broadening the power of the
Attorney General by enacting Section 698v—
4(j), but rather highlighting its intention for
the Attorney General to act in an area where
he already had the power to do so pursuant to
Section 516.
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on a scenario that will likely never occur.
Second, the Court is not convinced that its
ruling in favor of the UST’s right to con-
duct a Rule 200, examination pursuant to
Section 307 in the present case necessarily
requires it to conclude that a party in
interest possesses the same power pursu-
ant to Section 1109(b). The UST occupies
a unique position within the bankruptey
system, and it may well be that the Court
would arrive at a different conclusion on
the issue of a party in interest’s power to
conduct Rule 200, examinations pursuant
to Section 1109(b) despite the similarity in
language between it and Section 307. As
it is, that issue is not presently before the
Court and no ruling is made on it.

Finally, even assuming Countrywide is
correct in its analysis, Countrywide ne-
glects to factor in the Court’s ability to
monitor and control Rule 2004 activities to
prevent the abuse of that process. Ac-
cording to Countrywide, allowing any par-
ty in interest (in this case the UST) to
exam a third party to the extent requested
in this case opens the floodgates for poten-
tial abuse of the Rule 2004 exam process.
Such a position is grounded more in hyper-
bole than fact. The Court always remains
available to rein in or restrict any attempt
to abuse the process. See eg, In re
Analytical Systems, Inc, 71 B.R. 408, 412
(Bankr.N.D.Ga.1987) (courts can fashion
appropriate protective order with respect
to Rule 2004 exams to provide any neces-
sary due process safeguards.) See also,
Matter of Marin Motor O, Inc., 689 F.2d
445, 453 (3d Cir.1982) (rejecting the con-
tention that multitudes of individual credi-
tors and stockholders were likely to inter-
vene in adversary proceedings pursuant to
Section 1109(b) if that provision were giv-
en a broad interpretation and finding that
bankruptey courts have sufficient means to
control any confusion, disorder or expense
that might result from those who do seek
to intervene.)

Case Law Supporting a Broad
View of the UST’s Powers

In addition to the conclusion derived
from the plain meaning interpretation of
the statute, applicable case law supports a
finding that the powers of the UST in this
regard are broad indeed. This recognition
serves as another factor favoring the view
that Section 586 and the other provisions
should not be construed to function as
“brakes” on what the UST is permitted to
do.

The Court of Appeals for the Third Cir-
cuit has made the broad nature of the
UST’s authority clear in a series of cases.
In US. Trustee v. Price Waterhouse, 19
F.3d 138 (3d Cir.1994), the UST appealed
from a district court order affirming a
bankruptcy court order which approved
the employment by several debtors-in-pos-
session of an accounting firm that held a
claim against their respective estates for
pre-petition services. No creditor had ob-
jected to the employment, only the UST.
The Third Circuit asked the parties to
brief the question as to whether the UST
possessed the necessary standing to pur-
sue the appeal. After considering the par-
ties’ responses the court concluded, with-
out an extended discussion, that the UST
did possess standing to pursue the appeal
pursuant to the broad general grant of
power found in Section 307. No mention
was made by the court of a need to find a
specific grant of power in Section 586 or
elsewhere before the UST could so act.

In the subsequent case of In re Colum-
bia Gas Systems, Inc, 33 F.3d 294 (3d
Cir.1994), the Third Circuit again found in
favor of the UST on an issue of standing,
this time providing a more detailed discus-
sion. The debtor in that case had submit-
ted proposed investment guidelines which
the bankruptcy court approved over an
objection by the UST who claimed the
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proposed guidelines were in violation of 11
US.C. § 345(). The UST appealed and
the district court reversed finding that the
proposed investment guidelines did not
meet the requirements of Section 345(b)
which are mandatory, not merely sugges-
tions. The debtors then appealed to the
Third Circuit arguing, inter alia, that the
UST lacked standing to object to the in-
vestment guidelines because the UST had
no pecuniary interest in the case and no
“pertinent statutory duties” that would
provide a basis for standing. The Court
flatly rejected the debtors’ argument re-
garding the UST’s standing, citing to
H.R.Rep. No. 764, 99th Congress, 2d Sess.
24 (1986), reprinted in 1986 U.S.C.C.A.N.
5227, 5237, as evidence of congressional
intent that the UST be given standing to
raise, appear and be heard on any issue in
any case or proceeding. 33 F.3d at 295-
96.

The Columbia Gas Court noted that,
although the House report does list certain
specific matters within the responsibilities
of the UST, “in discussing the standing of
the U.S. Trustee the Report did not limit it
to the specific duties” set forth in the

14. Another Third Circuit case, Matter of Ma-
rin Motor Oil, Inc, supra, provides some fur-
ther guidance here on several points germane
to the present case. In Marin the Chapter 11
trustee initiated two adversary proceedings
and the official creditors’ committee sought to
intervene in them, relying upon 7/ U.S.C.
§ 1109(b), which in relevant language and as
previously noted, is very similar to that found
in Section 307 providing that a party in inter-
est 'may raise and may appear and be heard
on any issue in a case under this chapter.”
(The only differences are that Section 307
refers to ‘“case or proceeding”’ rather than
just ““case’’, and refers to '‘this title” rather
than “this chapter”’). The parties opposing the
creditors’ committee’s attempted intervention
argued that the term “case” used in Section
1109(b} did not encompass adversary pro-
ceedings. The court rejected that “‘narrow
interpretation” of the term. It noted that
most litigated matters in a bankruptcy case
occur in adversary proceedings, and that the

Report. 33 F.3d at 296. The Court held
that Congress had enacted Section 307 to
reflect this intent, and that “[it] is difficult
to conceive of a statute that more clearly
signifies Congress’s intent to confer stand-
ing.” Id. In addition to Price Waterhouse,
the Court cited with approval cases from
other circuits in which various challenges
to the UST’s standing were rejected and
Section 307 was found to provide the UST
public-interest standing without the need
to assert a pecuniary interest. See, e.g., In
re Revco D.S., Inc, 898 F.2d 498 (6th
Cir.1990) (UST had standing to appeal
bankruptey court’s decision not to appoint
an examiner under 11 U.S.C. § 1104(b)(2));
In re Plaza de Diego Shopping Center,
Inc, 911 F.2d 820 (1st Cir.1990) (UST had
standing to appeal district court appoint-
ment of a trustee based on statutory re-
sponsibility to represent and protect the
public); In re Clark, 927 F.2d 793 (4th
Cir.1991) (UST had standing to appeal the
denial of a motion to dismiss Chapter 7
case for substantial abuse). See 33 F.3d at
296-97, and additional cases cited there-
in4

narrow interpretation being proposed would ’

“drastically restrict the rights of parties to
appear and be heard”, something the court
was not willing to do.

The Marin court’s broad interpretation of
the power of a party in interest pursuant to
Section 1109(b}, of course, mirrors the expan-
sive reading of the UST's powers under Sec-
tion 307 as made in Columbia Gas and the
other cases cited. The opposing parties in
Marin also pointed out that the provision in
the Bankruptcy Code authorizing the creation
of creditor committees and setting forth their
responsibilities, // US.C. § 1102, does not
specifically mention the right of such commit-
tees to appear and be heard. The court found
that to be of no help to the opposing parties
because Section 1109(b) does specifically deal
with that subject and permits a committee to
act. In other words, the Marin court rejected
an argument much like the one Countrywide
makes here concerning Section 307 and found
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In the more recent case of United Art-
ists Theatre Co. v. Walton, 315 F.3d 217
(83d Cir.2003), the court reaffirmed its
broad view of the UST’s powers under
Section 307. Citing Columbia Gas, the
court held that the lack of pecuniary inter-
est in the outcome of a bankruptey pro-
ceeding did not deny the UST standing to
challenge a proposed indemnification pro-
vision. The court noted that USTs are
“officers of the Department of Justice who
protect the public interest by aiding bank-
ruptey judges and monitoring certain as-
pects of bankruptcy proceedings.” 315
F.3d at 225.

The Court also finds persuasive a num-
ber of bankruptecy cases in which courts
have specifically addressed the interrela-
tionship between Sections 807 and 586.
For instance, in In re Miles, 330 B.R. 848
(Bankr.M.D.Ga.2005), the UST moved to
dismiss or transfer venue in a Chapter 13
case filed in the Middle District of Georgia
by debtors who were Alabama residents.
The debtors, much like Countrywide in the
present case, argued that the UST lacked
standing to make such a motion under
Section 307 because the broad language of
that provision was subject to the specific
duties enumerated in Section 586. The
bankruptey court in Miles flatly rejected
the debtors’ argument, finding that there
was nothing in the Bankruptecy Code or
case law which would limit the UST’s abili-
ty to be heard under Section 307 and no
authority existed to suggest that the list of
duties under Section 586 was exclusive.
330 B.R. at 849-50. The Miles court also
referred to the legislative history of Sec-

that Section 1109(b) was a substantive source
of power. Finally, the court found that the
power given to the committee in Section
1109(b) was more than merely the right to
participate as an amicus, noting that the pow-
er to “raise’” an issue went beyond the ability
to submit briefs on an issue that had already
been raised by someone else. [d. at 454.

tion 307 to the effect that when Congress
adopted that provision it was not meant to
be limited to the duties delineated under
Section 586. Id. at 850 (quoting from
H.R.Rep. No..99-764, at 27 (1986), reprint-
ed in 1986 U.S.C.C.A.N. 5227, 5240.) To
similar effect, see In re LWD, Inc, 342
B.R. 514 (Bankr.W.D.Ky.2006) (UST could
bring adversary proceeding pursuant to
Section 307 alleging that defendants’ ac-
tions resulted in improper diminishment of
the estate’s assets to the detriment of
creditors notwithstanding contention that
UST had exceeded the scope of duties and
responsibilities set forth under Section
586).

{14] In addition to its position that Sec-
tion 807 does not provide a general source
of power for the UST to conduct an exami-
nation and obtain discovery under Rule
2004, Countrywide also argues that the
UST should not be permitted to proceed in
this matter because the Notice of Exami-
nation is unrelated to any “case” or “pro-
ceeding” within the meaning of Section
307. Countrywide cites In re Attorneys at
Law and Debt Relief Agencies, 353 B.R.
318 (S.D.Ga.2006), in support. In that
case, the court held that the UST lacked
standing to prosecute an appeal of a sua
sponte general order issued by the bank-
ruptey court to the effect that certain pro-
visions regulating debt relief agencies did
not apply to attorneys whose activities fell
within the scope of the practice of law.
The court in In re Attorneys at Law ac-
knowledged that the power Congress
granted to the UST under Section 307 is
“undeniably broad”, but is not uncondition-

Thus, the court recognized the committee’s
full right of participation in the matter.

Although Marin was decided in a somewhat
different context, the Court views it as being
entirely consistent with a determination in the
present case that the UST has the power to
act under Rule 2004.
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al. In particular, the court noted that
Section 307 limited the UST to the author-
ity to appear in active cases and proceed-
ings. It found that a “case” refers to a
matter initiated by the filing of a bank-
ruptey petition, and a “proceeding” refers
to everything that happens within the con-
text of a bankruptcy case. 353 B.R. at
322-23. The court pointed out that no
bankruptcy petition had ever been filed
initiating the sua sponte general order in
dispute and no case or proceeding was in
existence at the bankruptcy court level or
created by the order. Thus, the court
concluded that the UST lacked standing to
pursue the appeal.

Without even needing to comment fur-
ther on the decision in In re Attorneys at
Law, it is apparent that the case is clearly
distinguishable from the matter before this

Court. All of the Notices of Examination

under consideration were issued in the
context of bankruptcy cases that were pre-
viously filed in this Court.® The require-
ment under Section 307 for the existence
of a case or proceeding has clearly been
met.

The Language of Rule 2004

[15] Despite determining that the UST
is authorized to raise and be heard on any
appropriate matter in the current proceed-

15. Countrywide points out that some of the
cases had already been closed at the time the
Notices of Examination were served. See
Countrywide Brief at 11. Strictly speaking,
however, at the time the UST’s Notices of
Examination were filed any closed cases had
already been reopened pursuant to the Con-
solidation Order in the Chapter 13 Trustee
matter docketed at Misc. No. 07-00203. The
Consolidation Order in that case, entered on
October 18, 2007, provided that any of the
293 cases in which the Chapter 13 Trustee
had filed a Motion to Compel that were then
closed were thereby reopened. The UST filed
its Notices of Examination in the 10 “context
cases” on October 19, 2007. Even if the
closed cases had not already been reopened,
the Bankruptcy Code contemplates reopening

ings, because of the issues currently pend-
ing before it, the Court’s review is not
ended. When considering whether the
UST can actually request and convene a
2004 Exam, in addition to reviewing the
UST’s statutory authority, the Court is
also required to consider the specific lan-
guage of Rule 2004, the vehicle under
which the UST is attempting to proceed.
In straightforward fashion, Rule 2004(a)
provides:

On motion of any party in interest, the
court may order the examination of any
entity.

Fed R.Bankr.P.2004(a). Based on the
clear language and construction of the
Rule, coupled with the statutory authority
granted the UST by Section 307, if the
UST qualifies as a “party in interest” then
Rule 2004 contemplates that she can con-
vene a 2004 Exam and engage in discovery
pursuant to the Rule. Unfortunately, the
term “party in interest” is not expressly
defined in either the Bankruptcy Code or
the Bankruptey Rules.

The Bankruptcy Code does include a
provision that contains examples of who or
what qualifies as a “party in interest”, at
least for cases under Chapter 11. See 11
US.C. § 1109(b) (“including the debtor,

closed cases on a liberal basis, The UST
possesses standing to move to reopen a closed
case. See I1 US.C. § 350(b); Fed.R. Bankr.P.
5010, In re Winburn, 196 B.R. 894, 900
(Bankr.N.D.Fla.1996); In re Stewart, 154 B.R.
711 (Bankr.N.D.111.1993), Thus, the fact that
some of the 10 (now 7} “context cases” had
been closed, for the above reasons and for
reasons to become apparent later in this
Opinion, is of no moment in the Court’s deter-
mination in this matter. Furthermore, as is
discussed infra, the Court will “consolidate”
all of the Rule 2004 requests for documenta-
tion at issue here under the Hill case proceed-
ings, a matter that was indisputably an open
case with pending issues raised by the Debtor
at all relevant times,
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the trustee, a creditors’ committee, an eq-
uity security holders’ committee, a credi-
tor, an equity security holder, or any in-
denture trustee”). However, pursuant to
11 US.C. § 102(3) the word “including” is
not to be construed as a limiting term., As
such, the list in Section 1109(b) is not an
exhaustive list. See In re Amatex Corp.,
7556 F.2d 1034, 1042 (3d Cir.1985); In re
Combustion Engineering, Inc, 391 F.3d
190, 214, n. 21 (3d Cir.2004). The holding
in Amatex required courts to “determine
on a case by case basis whether the pro-
spective party in interest has a sufficient
stake in the proceeding so as to require
representation.” 755 F.2d at 1042.

Applying this test for purposes of Kule
2004, the Court concludes that the UST is
a “party in interest” in this case. The
UST has a sufficient stake in this case
because she has been charged to act as a
watchdog to protect the integrity of the
bankruptcy system. See, e.g., In re Revco
D. S, Inc, supra, 898 F.2d at 500, In re
Mazzocone, 183 B.R. 402, 411 (Bankr.
E.D.Pa.1995), In re Georgetown Steel Co.,
LLC, 306 B.R. 549, 556 (Bankr.D.S.C.
2004), In re EaglePicher Holdings, Inc.,
2005 WL 4030132, *4 (Bankr.S.D.Ohio
2005), In re Fibermark, 2006 WL 723495
*8 (Bankr.D.Vt.2006), In re Ventura, 375
B.R. 108, 107 (Bankr.E.D.N.Y.2007), In re
South Beach Securities, Inc., 376 B.R. 881,
892-93 (Bankr.N.D.I11.2007). See also In
re Parsley, 384 B.R. 138, 14547 (Bankr.
S.D.Tex.2008). Assuming for the moment
that the UST has at least averred suffi-
cient allegations of fact to raise the possi-
bility of Countrywide’s abuse of the bank-
ruptey system, the UST certainly has an
interest in looking further into this possi-
bility for no other reason than she is re-
quired to do so because of her statutory
duties as interpreted by applicable case
law. See, e.g., In re Castillo, 297 F.3d 940,
950 (9th Cir.2002) (UST is the watchdog of

the bankruptcy system charged with pre-
venting fraud and abuse).

Considerable case law exists in further
support of this Court’s finding that the
UST qualifies for various purposes as a
“party in interest” under the Bankruptcy
Code. Many of those courts’ findings in
this regard rely upon the clear language of
Section 307 to reach that conclusion. See
In re Interwest Business Equipment, Inc.,
23 F.3d 311, 317 (10th Cir.1994); In re
Columbia Western, Inc., 183 B.R. 660, 664
(Bankr.D.Mass.1995); In re Gold Stan-
dard Baking, Inc, 179 B.R. 98, 104
(Bankr.N.D.IN1.1995); In re Gideon, Inc,
158 B.R. 528, 530 (Bankr.S.D.F1a.1993); In
re BAB Ewnterprises, Inc, 100 B.R. 982,
985 (Bankr.W.D.Tenn.1989); In re Allen,
2007 WL 1747018 *2, n. 5 (Bankr.S.D.Tex.
2007); In re Costello, 150 B.R. 675, 678
(Bankr.E.D.Ky.1992). The Court agrees
with these cases. The UST is equivalent
to a party in interest for many purposes,
including for purposes of Rule 2004 As
such, the language of Rule 2004(a) pro-
vides further support for the conclusion
that the UST has the power to require
Countrywide to produce documents and
provide a witness for purposes of examina-
tion.

Therefore, based upon the statutory lan-
guage, as well as the relevant case law, the
Court concludes that it is within the power
of the UST to seek the production of docu-
ments and the examination of witnesses
pursuant to Rule 2004. However, this au-
thority is not unfettered. The Court
agrees with Countrywide’s position that
there must be some limjtation on this pow-
er to prevent it from being abusively exer-
cised. As such, consideration of the ap-
propriate limitations to place on the UST’s
power in the context of this case is neces-
sary for the purpose of determining the
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extent to which the document production
and examination may proceed.'®

The UST’s Burden and Scope
of Her Power

[16] Countrywide points out that a
finding of an unchecked power in the UST
to pursue examinations of creditors under
Rule 2004 could lead to full-scale “investi-
gations” by the UST that would unfairly
intrude into the private business affairs of
creditors and chill their participation in the
bankruptey process.’” That is a legitimate

16, There is another possible limitation on the
UST's ability to invoke the Rule 2004 proce-
dure. Some courts have found that when an
adversary proceeding or a contested matter is
pending that it is improper for one of the
parties to use a Rule 2004 examination as a
substitute for, or in addition to, the normal
discovery provided by Fed.R.Civ.P. 26, et. seq.
(incorporated into-bankruptcy proceedings by
Fed.R.Bankr.P. 7026-7036 and 9014(c)). See
10 Collier on Bankruptcy at 17026.1 (2007) at
n. 10, and cases cited therein. Consistent
therewith, Countrywide believes the UST may
never conduct a Rule 2004 examination.
Transcript of Hearing February 28, 2008 at
38, Document No. 60. However, this poten-
tial limitation does not appear to be applica-
ble here because there is no pending adver-
sary proceeding or contested matter at this
docket. And, while there is a pending con-
tested matter in Hil/l (a Motion to Enforce
Discharge) in which the UST has participated
to an extent, she has not sought leave to join
as a party in that matter, Accordingly, even if
the Court were to adopt this limitation it
would not change the result of this decision.

17. In fact, throughout its closing argument in
this matter Countrywide chose to characterize
the UST's actions in this case as an "investi-
gation” rather than an examination under
Rule 2004.

18. The Fourth Amendment protection against
unreasonable searches and seizures applies to
commercial buildings and corporations as
well as to individuals. See Marshall v. Bar-
low’s, Inc., 436 U.S. 307, 98 S.Ct. 1816, 56
L.Ed.2d 305 (1978). Thus, cause and con-
cern for possible abuse if the UST were given
completely free rein to proceed under Rule
2004 is justified. Courts have recognized in

concern which the Court takes seriously.
While the UST was undoubtedly intended
to be a “watchdog” of the bankruptey sys-
tem, that cannot and should not be viewed
as providing a license for the UST to
engage in potentially invasive and expen-
sive Rule 2004 discovery based on nothing
more than her own curiosity. Such a li-
cense would be inimical to bedrock princi-
ples underlying the relationship between
the federal government and the people
(intended in the broad sense, including
corporations such as Countrywide.) 8

similar contexts, that the mere possibility of
abuse cannot be used to thwart legitimate
government inquiry. For instance, in United
States v. Bisceglia, 420 U.S. 141, 95 S.Ct, 915,
43 L.Ed.2d 88 (1975) the Court found that the
Internal Revenue Service had the statutory
authority to issue a “"John Doe’’ summons to a
bank to discover the identity of a person en-
gaged in bank transactions suggesting the
possibility of liability for unpaid taxes. In so
holding, the Court recognized that “investiga-
tions” pursued by the IRS do involve some
invasion of privacy and “may be abused, as
all power is subject to abuse.”” However, the
Court held that the solution to that possibility
was not to restrict the IRS's authority, The
Court noted:
Substantial protection is afforded by the
provision that an Internal Revenue Service
summons can be enforced only by the
courts. ... Once a summons is challenged it
must be scrutinized by a court to determine
whether it seeks information relevant to a
legitimate investigative purpose and is not
meant ‘to harass the taxpayer or to put
pressure on him to settle a collateral dis-
pute, or for any further purpose reflecting
on the good faith of the particular investiga-
tion.... The cases show that the federal
courts have taken seriously their obligation
to apply this standard to fit particular situa-
tions, either by refusing enforcement or
narrowing the scope of the summons.
420 U.S. at 146, 95 S.Ct. 915 (citations omit-
ted). This Court is adopting the same ap-
proach with respect to Rule 2004 examina-
tions by the UST. If the UST’s effort in that
regard is challenged, as it has been here, the
Court will scrutinize the effort to ensure that
the UST is acting with a legitimate purpose
and not abusing her power.
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[17] Accordingly, the Court concludes
that when a creditor objects the UST must
meet a threshold standard of “good cause”
before she will be permitted to conduct
examinations and require the production of
documents pursuant to Eule 2004. See, e.g.,
Matter of Wilcher 56 B.R. 428 (Bankr.
N.D.IIL.1985) (imposing standard of good
cause for Rule 2004 discovery directed to
creditor); In re Continental Forge Com-
pany, Inc, 73 B.R. 1005 (Bankr.W.D.Pa.
1987) (examinations of witnesses having no
relationship to the debtor’s affairs and no
effect on the administration of the estate is
improper; a threshold requirement of
good cause determined on a case by case
basis must first exist.); Fed R.Bankr.P.
2004(b).

[18,19] The question of whether the
UST has shown sufficient good cause to
pursue a Rule 2004 examination and the
type of discovery implicitly allowed by the
Rule in a given matter is not suited to
application of a mechanical test. Rather, a
totality of circumstances approach is re-
quired, taking into account all relevant fac-
tors. Consistent with this approach it is
appropriate to apply the “good cause”
standard in what may be termed a “sliding
scale” manner or balancing test. That is
to say, the level of good cause required to
be established by the UST before she can
obtain certain documents or pursue a cer-
tain line of inquiry in a Rule 2004 examina-
tion involving a creditor will vary depend-
ing on the potential intrusiveness involved.
See, eg., In re Fearn, 96 B.R. 135, 138
(Bankr.S.D.Ohio 1989) (scope of Rule 2004
examination should not be so broad as to
be more disruptive and costly to the party
to be examined than beneficial to the party
seeking discovery); In re Express One
International, Inc., 217 B.R. 215, 217
(Bankr.E.D.Tex.1998) (same); In re Ea-
gle—~Picher Industries, Inc., 169 B.R. 130,
184 (Bankr.S.D.Ohio 1994) (same); In re

Texaco, Inc, 79 B.R. 551, 556 (Bankr.
S.D.N.Y.1987) (same). See also In re
Hammond, 140 B.R. 197, 201 (S.D.Ohio
1992) (court must balance the examiner’s
interests against the debtor’s interest in
avoiding the cost and burden of disclo-
sure.)

Under this standard inquiries that are
tightly-focused on the creditor’s relation-
ship with a particular debtor will require
a relatively low level of good cause be-
cause they represent a low level of intru-
sion into the creditor's business affairs
and a low risk of abuse. Inquiries that
seek far-reaching information on policies
and procedures of general application in
the creditor’s operation will require a cor-
respondingly higher showing of good
cause because they are inherently more
intrusive and present a greater potential
for abuse. This initial burden on the UST
to justify its Rule 200 examination and
the concomitant scope of the exam are
necessarily interrelated concepts. Use of
this sliding scale approach will provide the
Court with the flexibility to analyze a
Rule 2004 examination request by the
UST on a case-by-case basis and tailor an
acceptable scope when it is challenged by
the creditor.

[20] Regardless of whether the UST
has met the required good cause standard,
the Court is also mindful of the permitted
scope of discovery under Rule 2004, which
is limited to:

the acts, conduct, or property or to the

liabilities and financial condition of the

debtor, or to any matter which may
effect the administration of the debtor’s

estate, or to the debtor’s right to a

discharge.

Fed R.Bankr.P.2004(b). The Court is fur-
ther mindful that, while Rule 2004 allows a
fishing expedition to some extent, it may
not be used as a device to launch into a
wholesale investigation of a non-debtor’s
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private business affairs. Matter of Wil-
cher, supra. Subject to the foregoing con-
siderations, it is appropriate to review the
scope of what is being sought by the UST
and determine the extent of discovery to
be permitted. Before turning to that task,
however, it is first necessary to consider
recent occurrences in two, other pending
matters that affect this case.

Developments in Related Cases

Thus far the Court has described the
approach it would take in regards to the
pending issues if the matter were being
decided in a vacuum. Such is not the case.
Instead, developments in two related mat-
ters are highly relevant here, which in the
end, significantly simplify the Court’s anal-
ysis. The two matters in question involve
the Consolidated Proceedings filed at
Mise. No. 07-00203 which were initiated by
the Chapter 13 Trustee and In re Hill,
Case No. 01-22574, one of the individual,
“context cases” involved in this proceeding
as well as in Misc, No. 07-00203. Because
of the significance of the developments in
those related matters it is necessary to
explain them both in some detail.!®

In Re Consolidated Proceedings,
Misc. No. 07-00203

As was indicated, this matter concerns
293 separate but similar motions filed by
the Chapter 13 Trustee asking the Court
to compel Countrywide to provide loan
histories and to impose sanctions for Coun-
trywide’s alleged failure to timely process

19. The Federal Rules of Evidence apply in
bankruptcy proceedings. Fed.R.Evid. 101;
Fed.R.Bankr.P.9017. This includes Fed.R.Evid.
201(c) which permits a court to take judicial
notice of adjudicative facts whether requested
to do so by the parties or not. This authority
includes the power to examine the record of
prior bankruptcy proceedings and take judi-
cial notice of them. See, e.g., Oneida Motor
Freight, Inc. v. United Jersey Bank, 848 F.2d
414, 416 n. 3 (3d Cir.1988). In this case, the
Court believes it is necessary to take judicial
notice of relevant events occurring in both the

Chapter 13 Trustee distribution payments
in pending cases. These 293 motions were
consolidated by the Court at Misc. No. 07—
00203. Among the 293 cases are the sev-
en, remaining, individual “context cases”
involved in this matter?® At a December
5, 2007 status conference in Misc. No. 07—
00203 the Parties advised the Court that
they had agreed to submit the entire mat-
ter to mediation. The Court approved the
approach and entered an Order on Decem-
ber 6, 2007, directing the Parties to report
back with a proposed time frame for medi-
ation, and if possible, an agreed-upon me-
diator. On December 10, 2007, based on
an agreement between the Parties, the
Court entered its Consent Order Estab-
lishing Procedures for Countrywide Home
Loans, Inc.’s Production of Loan Histo-
ries to the Chapter 18 Trustee, Document
No. 93 (“Consent Order”). By this Con-
sent Order Countrywide became obligated
to provide the respective “loan history” to
the Chapter 13 Trustee for each of the 293
Debtors involved in the proceeding except
for any who might “opt out” by filing a
timely objection to disclosure of their loan
history before the date for the planned
disclosure.

The Consent Order directed the Chapter
13 Trustee to hold the respective loan his-
tories in confidence. The following provi-
sion was also included in the Consent Or-
der:

Hill case and the Chapter 13 Trustee’s case at
Misc. No. 07-00203, particularly as they re-
late to Countrywide’s voluntary agreement to
provide discovery in those cases. The Court
would further note that both Countrywide and
the UST have participated in those other pro-
ceedings and were obviously aware that what
happened there might well have an effect or
impact on this case.

20. Seen. 3, above.
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(8) The Trustee has represented that
she has no intention of disclosing the
Loan Histories to the UST merely
because of the UST’s initiation of
the matters pending at Miscellane-
ous No. 07-00204. However, noth-
ing in this Order shall be deemed as
a restriction on the Trustee’s duty to
make any disclosure pursuant to her
obligations under 18 U.S.C. § 3057.

Consent Order dated December 10, 2007,
Document No. 93. The Court views Coun-
trywide’s voluntary agreement to turn
over the respective loan histories to the
Chapter 13 Trustee, including those from
the seven, context cases, as highly relevant
to the present case. At the very least, it
negates any objection by Countrywide in
this matter that requiring it to turn over
the seven, specific loan histories involved
herein would be “overly burdensome” or
would implicate any insurmountable confi-
dentiality concerns.

In Re Hill, Case No. 01-2257

On June 25, 2007, the Debtor in this
case filed a Motion to Enforce Discharge,
Document No. 59 (“Sanctions Motion”) al-
leging that Countrywide had violated the
Discharge Order entered by the Court in
March 2007 in various respects. The case,
which had been closed, was formally re-
opened on August 8, 2007 by Court Order
resulting from a Motion filed by the Debt-
or, not the UST. It is significant that all of
this occurred prior to any action taken by
the Chapter 13 Trustee in Mise. No. 07—
00203 or the UST in Mise. No. 07-00204.
As part of the proceeding on the Sanctions
Motion, the Debtor, the Chapter 13 Trus-
tee and the UST each served discovery
requests on Countrywide. This discovery
consisted of the typical discovery sought

21. At the time of oral argument on this mat-
ter, Countrywide essentially agreed to this
prospect. See Transcript of Hearing on Mo-

by a litigant pursuant to Fed.R.Bankr.P.
7033, 7034, and 7036, and not pursuant to
Rule 2004. Countrywide initially resisted
certain of the discovery requests from the
Debtor and the Chapter 13 Trustee by
filing a Motion for Protective Order, Docu-
ment No. 127. However, at a hearing held
on February 14, 2008 Countrywide in-
formed the Court that it had agreed to
withdraw the Motion for Protective Order.
Thereafter, Countrywide agreed to provide
all of the discovery being sought without
further objection. See Transcript of
Hearing on Motion for Protective Order,
February 14, 2008, at 64-66, Document
No. 160. It was agreed by the parties that
a copy of the discovery responses were
also to be served on the UST. Id. at 67-68.
This agreement by Countrywide was made
part of a Consent Order entered by the
Court on February 19, 2008, Document
No. 154.

The Court views the voluntary agree-
ment by Countrywide to provide the re-
quested discovery in the Hill case as tan-
tamount to a waiver of any objections as to
any corresponding discovery requests in
question here.”* Therefore, to the extent
that any of those discovery requests are
duplicative of what is being sought in the
present case, the Court overrules Country-
wide's objections in that regard without
more.

The effect of the developments in these
two cases on the present case will be dis-
cussed in more detail below.

The Docwments Being Sought
by the UST, Generally

The documents being sought by the
UST in this matter are set forth in Exhibit
“A” to the Subpoenas. 12 categories of
documents are described. See Appendix

tion for Protective Order, February 14, 2008, at
64-66, Document No. 160.
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“A” below. For purposes of this analysis,
the documents can be conveniently orga-
nized into two groups. The documents in
the first group (consisting of Categories 1-
4) are general in nature, relating to Coun-
trywide's policies and procedures and re-
quiring production of the same documents
in response to each of the Subpoenas. Ob-
viously, if production of these documents is
made with respect to any one of the con-
text cases, the UST will receive the same
documents as if production were made as
to all the context cases. The document
requests in this first group represent the
highest potential for intrusion into the pri-
vate business affairs of Countrywide,
hence a higher level of “good cause” must
be shown before disclosure will be re-
quired. The documents in the second
group (consisting of Categories 5-12) are
specific to each of the context cases be-
cause they relate to the account of the
individual debtors in each context case
rather than to the general policies and
procedures of Countrywide. Before re-
quiring a response to these documents a
lower level of “good cause” will be re-
quired.
The Documents in Categories 1~

[21] As indicated above, if production
of the documents in these categories is
made as to any one of the context cases
there is no need to consider any of the
other context cases because they all in-
volve the same documents. That is exactly
the situation in which Countrywide finds
itself because of its voluntary agreement to
turn over the documents requested by the
Debtor and the Chapter 13 Trustee in the
Hill case. Without getting into an exten-
sive discussion as to a comparison between
the document requests in Hill and those at
issue in the present case, it suffices to say
that the UST has acknowledged that the
documents it will receive (or already has
received) in Hill will be satisfactory as a
response to Categories 1-4 in this case.

The Court took care to confirm this at the
February 28, 2008 oral argument:

Court: But having said that, in the first
four items that you're requesting, how
do they differ from what, on consent,
is being provided by Countrywide [in
Hil)

DePasquale: Indeed, your Honor, they
don’t, and I'm not asserting—One, I'm
not asking for redundant discovery.
They are the same. If—

Court: All right, let me stop you there.
Then it's a moot question, isn’t it?

DePasquale: Indeed, your Honor.

Court: Is that your position? You
agree that the Hill case provides one
through four of the request for pro-
duction—

DePasquale: Yes, your Honor.

Transcript of Hearing, February 28, 2008
at 72-73, Document No. 60. Thereafter,
Mr. DePasquale, on behalf of the UST,
was asked “point blank” by the Court if
the UST was withdrawing her request for
Categories 1-4 documents in light of the
agreement by Countrywide in Hill at
which time the UST answered in the affir-
mative. Id at 74.

Because the UST has conceded that in
Hill she will be receiving all documents
responsive to Categories 1-4 in the Sub-
poenas, and because she has actually with-
drawn those document requests, the Court
need not make a determination whether
the UST has shown a sufficiently high
level of “good cause” to obtain those docu-
ments pursuant to Rule 2004. The matter
is moot.

The Documents in Categories 5-12

[22] The documents being sought in
Categories 5-12 are specific as to each of
the debtors in the seven context cases.
The exact language of the requests is set
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forth in Appendixz “A” to this Opinion,
infra, but in general they include such
things as the particular note and mortgage
for each “context” case, the respective loan
payment history, documents related to
preparation of and support for the specific
proof of claim, documents related to re-
ceipt and recordation of payments on the
specific loan, and documents related to
attempts to collect the debt from the re-
spective debtor or otherwise communicate
with each debtor.

The exact, current status of Country-
wide’s objections to these document re-
quests is somewhat unclear. The follow-
ing exchange between the Court and
counsel for Countrywide occurred at the
February 28, 2008 argument.:

Court: But tell me, what is your prob-

lem with items five through 12(sic) in
every case other than Hill?

Connop: The Court has made pretty
clear today what its position is on our
fundamental arguments dealing with
the powers of the U.S. Trustee to
perform the examinations. That was
the basis for our dispute with Mr.
DePasquale concerning the specific is-
sues. We did not feel they had the
legal authority to engage in that dis-
covery, and we would not agree to
simply turn those matters over.
However, your Honor, should you ulti-
mately determine that, indeed, the
U.S. Trustee is entitled to this discov-
ery, we are not going to lodge contin-
ued objections. We will produce that
information subject to the final deter-
mination of their authority to conduct
these examinations.

See Transcript of Hearing, February 28,
2008, at 75-76. As is apparent from the
preceding sections of this Opinion, the
Court has in fact now finally determined
that the UST has the power to obtain

discovery pursuant to Rule 2004 provided
she demonstrates the requisite good cause.
On one reading of Counsel's statement
quoted above, it may be that Countrywide
is therefore pressing no further objection
to these document requests because of the
Court’s ruling. However, because Coun-
trywide’s position on that issue is less than
clear, and because of the element of “good
cause” that the Court has found must be
shown, the Court will proceed to rule on
Countrywide’s remaining objections.

General Showing of Good Cause
by Trustee in this Case

The Court has little difficulty concluding
that the UST has met her initial burden of
sufficient “good cause” to proceed with the
Countrywide Rule 2004 exam and obtain
receipt of the documentation sought by her
in advance of the examination in Catego-
ries 5-12. There are a number of reasons
for this conclusion. Most importantly, the
UST has shown sufficient proof of a “com-
mon thread” running throughout the con-
text cases sufficient to at least raise the
possibility of a systemic problem worthy of
the UST’s attention. That is to say, the
UST has not simply randomly chosen
cases and demanded documentation from
Countrywide.

As an initial matter, the documents at
issue relate very precisely to the specific
debtors’ loans, the interaction between
Countrywide and each debtor, and the in-
teraction between Countrywide and this
Bankruptey Court. These are not docu-
ments that will implicate any private busi-
ness affairs or strategies of Countrywide,
and there is no question that they would
be discoverable in traditional litigation be-
tween the debtor and Countrywide over
the respective loan if the proceeding had
been brought as an adversary proceeding
or contested matter. Thus, because turn-
ing over the documents will not subject
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Countrywide to an unfair intrusion into its
private business affairs, the UST’s burden
of demonstrating good cause to obtain
them is a modest one.

In a vacuum, a number of the events
sought to be examined by the UST in the
context cases may ultimately be explained
away as counsel error, negligence or pro-
cedural failings. In reviewing the seven,
remaining context cases on an individual
basis, the majority of the problems sought
to be examined by the UST appear some-
what benign. Then again, the issues cur-
rently at play in the Hill case, at least
based upon the state of the current record,
appear somewhat problematic for Country-
wide. However, as of now, that proceed-
ing involves mere allegations without any
formal findings as yet by the Court.
Those specific matters are being ad-
dressed in the pending contested matter.

More broadly and as noted, the UST has
sufficiently identified a common thread
among the context cases to warrant some
inquiry on her part. Viewed collectively as
a group, the context cases appear to reflect
a common pattern, thread, or theme that

runs through them involving the manner in -

which Countrywide, generally, calculates
and determines the extent of its bankrupt-
cy claims,

Several relief from stay cases are in-
volved in the group of context cases (In re
Topper, Case No. 05-20772-TPA; In re
Olbeter, Case No. 04-33361-JKF; In re
Bock, Case No. 04-32812-BM). A motion
to dismiss case (In re Karleskr, Case No.
04-31355-JKF), several proof of claim is-
sues (In re Stemple, Case No. 03-11792;
In re Olbeter) and two post-discharge in-
junction violation cases (In re Hill, Case
No. 01-22574-JAD; In vre Benvenuto,
Case No. 02-20946-JKF) are also identi-
fied. All of these cases generally involve
and call in question the calculation by
Countrywide of the debtor’s obligation to it

while in bankruptcy or after discharge.
The common thread running through all
the cases is the manner in which Country-
wide computes its bankruptey claim at var-
ious stages of the bankruptcy process.

In the “relief from stay” cases, as in the
“motion to dismiss” case, Countrywide’s
computation of its bankruptey claim for
purposes of filing and prosecuting the mo-
tions, and the reasons for any miscalcula-
tions and errors made by Countrywide in
the claim determination process when
making the initial decision to file the mo-
tions, is at issue.

In the “proof of claim” cases, again, the
essence of the issue goes to Countrywide’s

“in house” calculation of its claim for pur-

poses of the pending bankruptey. As to
be expected, in the proof of claim cases the
miscaleulation of the Countrywide claim
oceurs in the earlier stages of the cases
while the claim calculation in the relief
from stay type cases can arise at any time
during the case.

Finally, the “post-discharge injunction”
cases also involve the manner in which
Countrywide computes its outstanding
claim even though the focus of the claim
computation process arises after Country-
wide receives the notice of the debtor’s
discharge and the bankruptcy case is
closed. Questions surely arise as to why
Countrywide fails to honor the terms of
the respective discharge orders or the or-
ders approving the Trustee’s final account
which, in this District, specifically state
that all payments are current as of the
date of the Trustee’s last distribution pay-
ment. How is notice of these particular
orders handled internally by the staff per-
son(s) receiving the notice? How are they
posted on the respective accounts? It
might be argued that many of these same
questions will also arise in and most likely
be answered in the Hill contested matter.
Nevertheless, the scope of the Hill con-
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tésted matter is technically restricted sole-
ly to the claim calculation process after a
case is closed as opposed to issues arising
generally throughout the course of a bank-
ruptey case and involving general issues as
to Countrywide’s claim calculation process.

It has certainly not been proven that
Countrywide did anything wrong in any of
these cases and the Court specifically is
not making any finding in that regard by
this Opinion. The Court merely finds that
the UST has made a showing of a common
thread of potential wrongdoing in each of
the cases that is sufficient to meet the
general standard of good cause necessary
for her to proceed under Rule 2004.

As was indicated previously, not only
must the UST demonstrate good cause to
proceed under Rule 2004, she must also be
pursuing discovery that falls within that
which is permitted by the Rule. In this
case the Court finds that the matters
sought to be examined by the UST “relate
... to the liabilities and financial condition
of the debtor” and also “affect the adminis-
tration of the debtors’ estates” in the sev-
en, context cases as they arise at various
times during the bankruptcy case. Fed.
R.Bankr.P.2004(b). Simply stated, this re-
quirement of Rule 2004(b) has been met.

Good Cause as to the Documents

As stated above, the Court generally
finds that the UST has shown sufficient
good cause to proceed under Rule 2004
Before proceeding further a brief discus-
sion related specifically to the documents
sought by the UST in Categories 5-12 (i.e.,
the ones which remain at issue) will be
helpful followed by a similar discussion
about the examination.

The Court cannot ignore that Country-
wide has already voluntarily agreed to

22, At the time of oral argument Counsel for
Countrywide conceded as much advising the
Court that once the legal issue was decided

turn over loan histories to the Chapter 13
Trustee in Mise. No. 07-00203. That act
by Countrywide will include the “loan his-
tories” of the debtors in the seven cases
involved in this proceeding. Although it is
not entirely clear what materials are in-
cluded in those loan histories, it would
seem self-evident that to a large extent it
will consist of the same documents being
sought here in Categories 5-12.2 For in-
stance, Counsel for Countrywide at Misc.
No. 07-00203 represented to the Court
that the “master loan history” which Coun-
trywide would be providing for each debt-
or “contains every debit and credit to that
loan from its inception to the date it's
printed ... so it is a comprehensive list of
the activity on that loan.” Transcript of
Hearing dated Dec. 5, 2007, at 45, Docu-
ment No. 106. Since Countrywide has
already voluntarily agreed to provide this
information to the Chapter 13 Trustee
there is no reason why the UST should not
also receive similar information here.
Moreover, Countrywide has already
agreed to provide information to the UST
in the currently pending contested matter
in Hill that is potentially far more “intru-
sive” into its private business affairs than
would be the materials sought in Catego-
ries 5-12, which are narrowly tailored to
the individual debtors in the context cases.

The Court has also considered Country-
wide’s other, “per se” objections with re-
spect to the documents in Categories 5-12
(overbreadth and vagueness, exceeding the
scope of Rule 2004(c), inconvenience and
burden, invasion of the attorney-client and
work-product privileges, proprietary and
confidential nature of information sought,
impermissible fishing expedition, and rele-
vance). The Court finds no basis for any of
these objections, at least on the evidence

Countrywide would not interject any specific
objections to the items requested in Catego-
ries 5-12 of the Subpoena.
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presented. These objections will also be
denied. Although based on the current
record, it appears Countrywide has waived
the right to do so since it failed to provide
any specific evidence of the same, if there
are any specific documents that Country-
wide believes are protected by privilege
the Court will entertain a further, focused
motion solely in that regard from Country-
wide.
Good Cause and Permissible Scope
of the Rule 2004 Examination

[23] The proposed scope of the Rule
2004 examination is consistent with the
level of good cause demonstrated by the
UST. The Notice of Examination itself
describes the scope of the exam as:

regarding [Countrywide’s] bank-
ruptey procedures as they relate to the

Debtors’ financial affairs, the adminis-

tration of their estate, and the impact of

Countrywide’s bankruptcy procedures

on the integrity of the bankruptcy pro-

cess in the Western District of Pennsyl-

vania.,
See Notice of Examination, Document No.
6. See also Appendix “B”, below, for a list
of the topics for the examination that was
attached to the Subpoenas as Exhibit “B.”
Countrywide has raised four, specific ob-
jections related to the examination. First,
it objects to the Notice of Examination
since it claims the UST has no authority to
convene or conduct the same and it ex-
ceeds the UST’s powers and duties. The
Court has previously found that the UST
does have the power to proceed under
Rule 200}, therefore that objection is over-
ruled.

Second, Countrywide claims the scope of
the examination is “overly broad, unrea-
sonably vague and ambiguous” as to use
by the UST of the phrase “bankruptcy
procedures” in its document request. The
Court finds no merit to this objection. As
indicated above, in the Hill matter Coun-

trywide has previously withdrawn its ob-
jections to producing its policies and proce-
dures concerning debtors generally in
bankruptcey, proofs of claim, and filing mo-
tions for relief from stay, that is, Catego-
ries 1-4 of the document requests herein.
It appears fairly clear that the UST seeks
to examine the Countrywide representa-
tives about these policies and procedures.
To the extent there is any question as to
overbreadth or vagueness regarding the
scope of the exam identified in the Notice
of Examination itself, that problem is
cured by the detailed list of topics attached
to the Subpoena as Exhibit “B” which is to
be read in conjunction with the Notice of
Ezamination. The Court further notes
that in this list the UST has restricted the
scope of the exam to Chapter 7 and 13
bankruptey cases. This limitation is ap-
propriate and in overruling the objection
the Court will direct that it be honored.

Third, Countrywide objects that the No-
tice of Examination is beyond the scope of
Rule 2004 Again, the Court disagrees.
The scope of Rule 200, examinations is
recognized as broad, unfettered and in the
nature of a “fishing expedition.” See In re
Lev, 2008 WL 207523 *3 (Bankr.D.N.J.
2008), In re Silverman, 36 B.R. 254
(Bankr.S.D.N.Y.1984), In re Vantage Pe-
trolewm Corp., 34 B.R. 650 (Bankr.
E.D.N.Y.1983). It is therefore proper to
give the “scope of examination” provision
set forth in Rule 2004(b) a broad reading
to effectuate the overall purpose behind
the Rule. Applying that standard, the
Court finds that the examination the UST
seeks to conduct here comfortably falls
within the allowed limits under Rule
2004(b), that is, an inquiry into the liability
of the respective debtor(s) and into any
matter which may affect the administra-
tion of their respective estates. This ob-
jection is overruled.
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Finally, Countrywide objects because
the Notice of Examination fails to include
a time and location for the examination
that meets the requirements of Rule 2004
or Fed.R. Civ.P. 45, rendering the exami-
nation inconvenient or unduly burdensome.
This objection is moot. It has now been
several months since the Notice of Exami-
nation was served, and any timing issue
that may have existed under either the
Bankruptcy Rules or the Federal Rules of
Civil Procedure has been cured by the
passage of time while these objections
were being considered. The Court antici-
pates that the Parties will be able to agree
on a mutually convenient time and place
for the examination and is prepared to
issue an order setting a time and place
upon proper motion if they cannot do so.

In summary, the UST has demonstrated
the required good cause for the Rule 2004
examination at issue here. Furthermore,
the difference between what is sought
from Countrywide by the UST for pur-
poses of the Rule 2004 examination is
broader in degree than that which is
sought through normal discovery channels
by the Chapter 13 Trustee and the Debtor
in the underlying contested matter in Hill.
Here what is sought is the examination of
Countrywide’s general practices through-
out the entire bankruptcy case for purpose
of the bankruptey claim calculation process
as opposed to calculation of the Country-
wide claim only after the bankruptcy is
closed. Clearly, the basis for the exam is
distinguishable from the discovery sought
in the Hill contested matter, so the pen-
dency of that contested matter is no im-
pediment to the Rule 200, examination
sought here. See n 16, supra.

Res Judicata

One, final issue must be addressed by
this Opinion. Countrywide argues that
even if the UST possesses the general
authority to conduct examinations under

Rule 2004, the principle of res judicata
precludes her from doing so here. Coun-
trywide notes that a number of the seven,
context cases had previously been closed
and that in all of the other matters except
Hill the issues raised by the UST were
resolved by prior, final orders. The Court
has considered Countrywide’s contentions
on this point and concludes that res judi-
cata does not bar the UST from conduct-
ing an examination in this case.

[24,25] In general, the res judicata
doctrine has three requirements: (1) a fi-
nal judgment on the merits in a prior suit
involving (2) the same parties or their
privies, and (3) a subsequent suit based on
the same cause of action. See Post v.
Hartford Insurance Co., 501 F.3d 154, 169
(3d Cir.2007). Leaving the first of these
requirements aside for the moment, it is
apparent that Countrywide’s argument
founders on the second and third. With
respect to the second requirement, Coun-
trywide has provided no evidence that the
UST was a party in any of the context
cases. In fact, quite to the contrary,
Countrywide acknowledges that the UST
did not appear in those cases. Country-
wide’s Brigf at 12. Nor has it even at-
tempted to argue that the UST should be
deemed to be in privity with any other
party. The failure to meet the second
requirement is in itself a sufficient reason
to reject Countrywide’s res judicata argu-
ment.

[26] With respect to the third res judi-
cate, requirement, the Court is not con-
vinced that Countrywide can establish that
the UST’s present effort under Rule 2004
is equivalent to a subsequent suit based on
the same cause of action as to any of the
context cases. The UST is not even pur-
suing a “suit” at this point. She is merely
exercising a procedural device to secure
documents and testimony related to a sus-
picion (based on events occurring in the
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context cases) that Countrywide is some-
how abusing the bankruptcy system. It
may well be that after reviewing the docu-
ments and hearing the testimony the UST
will conclude that there has been no abuse
of the system and the matter will simply
be dropped, with no suit of any kind ever
being pursued. On the other hand, if the
UST concludes otherwise and she does
wish to pursue this matter further by
seeking relief against Countrywide, she
will be required to file a motion for sanc-
tions, adversary proceeding, or some other
“contested matter” in the nature of a
“suit” at which point Countrywide could
raise the res judicata issue. Thus, as to
the third requirement, Countrywide’s ar-
gument is at best premature.

Given Countrywide’s failure to establish
either of the final two requirements for res
judicate discussed above, this argument
could be dismissed without further discus-
sion. For the sake of completeness, how-
ever, the Court will turn to a discussion of
the specific points raised by Countrywide
as to closed cases and the finality of the
plan confirmation orders.

[27] As to the “closed case” question,
merely because some of the context cases
under review here had previously been
closed does not prevent the UST from
conducting an examination. As discussed
elsewhere in this Opinion, all of the context
cases had been reopened by the time the
UST served her Notice of Examination.
See n. 15, supra. Even if they had not,
the Bankruptey Code provides a liberal
standard for reopening closed cases which
includes the right of the UST to petition
for reopening. Closed bankruptcy cases
are routinely reopened for a variety of
reasons. Here, the Court is not willing to
prevent the UST from acting in this re-
gard simply because some of the cases had
been previously closed at one point.
Moreover, the Hill case was reopened by

the Debtor without any prompting by the
UST or the Chapter 13 Trustee, before the
Notice of Examination was ever served.

[28] In support of its argument on fi-
nality, Countrywide cites 17 U.S.C. § 1327
and In re Szostek, 886 F.2d 1405, 1408 (3d
Cir.1989) for the proposition that a plan
confirmation order is res judicata and thus
bars the UST from acting in this case.
However, the court in Szostek merely said
that “[ulnder § 1327, a confirmation order
is res judicato as to all issues decided or
which could have been decided at the hear-
ing on confirmation.” Id. See also, In re
Mellors, 372 B.R. 763, 769 (Bankr.W.D.Pa.
2007). In this case, the acts and conduct
of Countrywide forming the basis for the
UST’s Rule 2004 effort in Hill (which is
also the subject of the Motion to Enforce
Discharge filed by the Debtor in that case)
all occurred following the entry of the
confirmation order in that case. Thus,
even assuming that the entry of the confir-
mation order in Hill would be a res judica-
ta event for purposes of what had taken
place before its entry, pre-existence of the
formal confirmation order cannot serve to
preclude the UST from acting here.

[291 In Donaldson v. Bernstein, 104
F.3d 547 (83d Cir.1997), the court rejected
an argument similar to the one Country-
wide is making here, finding that a prior
plan confirmation order did not have res
judicata effect with respect to an adver-

sary proceeding for breach of fiduciary

duty brought by a Chapter 7 Trustee
against the debtor’s two principals. The
Donaldson court distinguished Szostek be-
cause the alleged liability of the principals
was not based on pre-confirmation actions,
but rather on post-confirmation failures to
comply with the plan and diversion of busi-
ness opportunities. In so finding, the
court flatly stated that “[c]laims for post-
confirmation acts are not barred by the res
judicata effect of the confirmation order.”
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104 F.3d at 555. Similarly here, because
the acts of Countrywide that triggered the
UST’s Notice of Examination in Hill took
place after the confirmation order was en-
tered, the UST is not prevented by res
judicata, from conducting the examina-
tion.2

The Hill case represents the most clear-
cut instance among the context cases
where the UST served her Notice of Ex-
amination of an ongoing and unresolved
matter. Thus, there can be no doubt that
the “case or proceeding” requirement of
Section 307 is met as to Hill and no doubt
that res judicata presents no impediment.

Likewise, there is no dispute that the
request for documentation in Categories
1-4 accompanying the Notice of Examina-
tion in each of the context cases is identi-
cal. Furthermore, this information has
previously been provided in the underly-
ing, contested matter continuing to pend in
the Hill case. It is apparent that the UST
can obtain the very same information by
pursuing the document production and ex-
amination solely in the H4tll case as she
could if all of the context cases were to
similarly proceed. As such, it makes little
sense to risk the confusion and potential
“clouding” of legal issues that will arise if
all of the context cases do proceed when
that can be easily avoided. For this rea-
son it is appropriate that the Rule 2004
examinations and accompanying requests
for production contained in the respective
Subpoenas for all the context cases, but
for the Hill case, be stayed until further
order.

As noted, it was the Debtor, not the
UST, who opened the Hill case to allow
for hearing on the Debtor’'s Motion to
Ewnforce Discharge Injunction. This event
occurred well before the UST filed her

23. The same analysis applies with respect to
any possible effect of the discharge order
since all of Countrywide’s actions in question

Notices of Examination in the seven, con-
text cases. By staying the other six, con-
text cases, Countrywide’s objection going
to the authority of the UST to open previ-
ously closed cases is rendered moot. Simi-
larly, the defense of res judicata is obviat-
ed by allowing the Rule 200} examination
in Hill to proceed unabated since no dis-
pute exists that all of the complained of
UST conduct post-dates the Hill confirma-
tion order. Therefore, such conduct is
irrelevant to the defense of res judicata
rendering the defense moot as it pertains
to Hill. Since the scope of the examination
in all seven context cases is identical, the
underlying purpose for the UST in seeking
a Rule 200} examination in those cases is
not frustrated and further duplicative fil-
ings and proceedings are avoided.

Finally, because of the “common thread”
among the context cases, it is appropriate
for Countrywide to produce the documents
requested by document Categories 5-12 in
each of the stayed, six, context cases under
the “umbrella” of the Rule 2004 examina-
tion to be conducted in the Hill case.
Although evidence of other acts pursuant
to Fed R.Evid. 404(b) may not be admissi-
ble as proof of the character of a person,
or in this case a corporate entity, in order
to show action in conformity therewith
such conduct is admissible for other pur-
poses such as demonstrating intent, prepa-
ration, plan or absence of mistake. Also,
pursuant to Fed.R.Evid. 406 proof of the
routine practice of an organization is rele-
vant to show that the conduct of the organ-
ization on a particular occasion was in
conformity with the routine practice.

Thus, even though except for Hill the .

context cases will be stayed, under tradi-
tional notions of discovery pursuant to

took place after the entry of that order as
well.
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F.R.C.P. 26(b)(1),%* evidence of how Coun-
trywide acted in connection with the Debt-
ors in those stayed cases may be relevant
in Hill thereby providing a basis for the
UST to obtain that very information in
Hill. See also Fed R.Evid. 401. Since the
scope of the examination is so much broad-
er for Rule 2004 purposes (i.e., a “fishing
expedition”) discovery that falls within the
traditional scope of litigation discovery and
is not otherwise offensive to the Federal
Rules of Civil Procedure, is appropriate in
this case. Furthermore, because the con-
text cases other than Hill are being
stayed, the Court need not consider wheth-
er the principle of res judicata prevents
the UST from conducting Rule 2004 exam-
inations in any other of those cases.

CONCLUSION

Pursuant to 11 U.S.C. § 307, the UST,
as a party in interest, possesses the au-
thority to conduct examinations and re-
quire the production of documents pursu-
ant to Fed.R.Bankr.P.2004  However,
that right is not unqualified. In recogni-
tion of the potential for abuse of this pow-
er, if the party to be examined properly
objects, the UST must demonstrate the
appropriate “good cause” before she will
be allowed to proceed, with the level of
good cause evaluated on a sliding scale
that requires more justification as the level
of intrusiveness increases. The UST must
also show that the scope of the proposed
discovery fits within that which is allowed
by Rule 2004.

In this case the Court specifically finds
that the UST has met her burden of good
cause and that the documents and exami-
nation contemplated by the Notice of Ex-
amination and Subpoena fit within the
parameters of Rule 2004 because they re-
late to the financial condition and liabilities

24. That is, the scope of discovery includes any
matter relevant to a pending claim or reason-

of the debtors and to matters that may
affect the administration of the Debtors’
estates. The Court also finds that the
UST has shown a common thread among
the seven context cases in that all of them
involve questions as to Countrywide’s cal-
culation of its claims against debtors in
various stages of the bankruptey process,
including post-discharge.

Finally, for the sake of administrative
convenience and to avoid any potential res
judicata issues, the Court will stay the
Notice of Examination and Subpoena in
all context cases except In re Hill, Case
No. 01-22574-JAD. In that case, the
Court will direct Countrywide to produce
documents in Categories 5-12 as to each of
the Debtors in the context cases and will
direct Countrywide to make a witness or
witnesses available to be examined on the
topies identified by the UST.

An appropriate Order will be issued.

ORDER

The United States Trustee (“UST”) hav-
ing filed a Notice of Examination, togeth-
er with an attached Subpoena Duces Te-
cum at Document No. 6 and Countrywide
Home Loans, Inc. (“Countrywide”) having
filed an Objection to Notices of Examina-
tion at Document No. 12 and a Motion to
Quash Notices of Examination at Docu-
ment No. 13, in response to which the UST
filed a Response to Objection to Notice of
Examination at Document No. 15 and an
Objection to Motion to Quash at Docu-
ment No. 16, and the Court having consid-
ered the Parties’ briefs and oral argu-
ments as to all these matters,

AND NOW, this Ist day of April, 2008,
for the reasons as set forth in the forego-
ing Memorandum Opinion, it is hereby

ably calculated to lead to discovery of admis-
sible evidence.
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ORDERED, ADJUDGED and DE-

CREED as follows:

(1) The United States Trustee (“UST”)
having notified the Court that for adminis-
trative purposes she was withdrawing the
Notice of Examination and Subpoena
Duces Tecum from three of the cases pre-
viously consolidated under this Miscellane-
ous Case Number, to wit, the cases of
Ramsey (Case No. 01-31062-JAD), Ennis
(Case No. 05-20772-TPA) and Roberts
(Case No. 05-25324-TPA), the Notices of
Examination and Subpoenas Duces Te-
cum previously served on Countrywide
Home Loans, Ine. (“Countrywide”) in
those cases are DISMISSED and said
cases are DECONSOLIDATED from this
proceeding for all purposes.

(2) Countrywide’s Motion to Quash No-
tices of Examination is DENIED and the
UST’s Objection to Motion to Quash is
therefore DENIED as moot.

(3) The UST having withdrawn Catego-
ries 1-4 of the documents in the Subpoe-
nas Duces Tecum in all of the remaining
consolidated cases in light of Country-
wide’s voluntary agreement to produce the
identical documents in connection with a
proceeding in the consolidated case of In
re Hill, Case No. 01-22574, all Objections
as to those Categories by Countrywide are
DENIED as moot.

(4) All further proceedings as to the
Notices of Examination and Subpoenas
Duces Tecum in the consolidated cases of
Benvenuto (Case No. 02-20946-JKF),
Stemple (Case No. 03-11792-WWB),
Karleski (Case No. 04-313556-JKF'), Bock
(Case No. 04-32812-BM), Olbeter (Case
No. 04-33361-JKF'), and Topper (Case No.
05-20772-TPA) are hereby STAYED
pending further Order of Court.

(5) All of Countrywide’s Objections to
Categories 5-12 of the documents in the
Subpoenas Duces Tecum are DENIED.

(6) On or before April 15, 2008, pursu-
ant to the Notice of Examination and
Subpoena Duces Tecwm issued in In re
Hill, Case No. 01-22574, Countrywide
shall provide the UST with all items re-
sponsive to Categories 5-12 as to each of
the remaining context cases, including the
six, consolidated cases stayed pursuant to
this Order to the extent it has not already
done so pursuant to its voluntary agree-
ment in the pending matter known as In
Re Selected Cases in Which the Chapter 18
Trustee Seeks Relief Against Countrywide
Home Loans, Inc./fka Countrywide Fund-
ing Corp., Misc. No. 07-00203

(7) In Hill, the UST and Countrywide
shall confer in good faith to schedule one
or more Fed.R.Bankr.P.200, examinations
of a Countrywide designated representa-
tive(s) within a reasonable time and a con-
venient place within this District to cover
the topics of examination as identified in
the Notice of Examination and Subpoena
Duces Tecum, and as limited to Chapter 7
and Chapter 13 bankruptcy cases.

APPENDIX “A”

Exhibit “A” to the Subpoena identifies
the following documents to be produced by
Countrywide:

1. All documents evidencing, relating or
referring to, or concerning any policy
or procedure, written or otherwise
published, regarding:

a. The protocol for receiving payments
made to Countrywide by or on be-
half of debtors in bankruptcy cases;
and

b. The protocol for recording payments
that are received by Countrywide,
from or on behalf of debtors in
bankruptey cases; and

c. The protocol for handling and/or in-
ternal processing of payments made
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to Countrywide by or on behalf of
debtors in bankruptcy cases; and
[sic] The protocol for accounting
and applying payments made to
Countrywide by or on behalf of
debtors in bankruptecy cases.

All documents evidencing, relating or
referring to, or concerning any policy
or procedure, written or otherwise
published, regarding Countrywide’s
drafting, verifying and filing of proofs
of claim in bankruptey cases.

All documents evidencing, relating or
referring to, or concerning any policy
or procedure for Countrywide to col-
lect on pre-petition or post-petition
debts or claims from debtors in bank-
ruptey cases, including but not limited
to policies or procedures regarding
communications or correspondence
with debtors in pending bankruptcy
cases.

All documents evidencing, relating or
referring to, or concerning any policy
or procedure, written or otherwise
published, regarding the filing, by or
on behalf of Countrywide, of Motions
for Relief from the Automatic Stay in
bankruptcy’cases.

A copy of the note and mortgage evi-
dencing the secured status of the
mortgage of the Debtors.

All documents evidencing, relating to,
or referring to the payment history of
the Debtors before and after the bank-
ruptcy case petition date.

All documents evidencing, relating to,
or referring to the preparation of
and/or the support for the Proofs of
Claim filed by or on behalf of Country-
wide against the Debtors.

All documents supporting the compu-

tation of the amounts reflected in the
Proofs of Claim filed by or on behalf of

10.

11.

12
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Countrywide for the Debtors, includ-
ing but not limited to the principal
amount of the claim; the total arrear-
age claimed; the post-petition amounts
claimed; the monthly payment
amount; and the interest rate.

All documents evidencing, relating to,

or referring to all internal and exter-

nal communications relating to the
mortgage of the Debtors.

All documents evidencing, relating to,

or referring to any attempt by Coun-

trywide to collect on its debt from the

Debtors.

All documents evidencing, relating to,

or referring to Countrywide’s commu-

nication with the Debtors in the
above-captioned case before and after
the Petition Date.

. All documents relating to:

a. The receipt of payments made to
Countrywide by or on behalf of the
Debtors; and

b. The recordation of payments that
are received by Countrywide, from
or on behalf of Debtors; and

¢. The handling and/or internal pro-
cessing of payments made to Coun-
trywide by or on behalf of Debtors;
and

e. [sle] The accounting and applica-
tion of payments made to Country-
wide by or on behalf of Debtors.
(emphasis in original)

APPENDIX “B”
Exhibit “B” to the Subpoena lists the

following topics for examination of Coun-
trywide:

1.

[Countrywide] policies and procedures
regarding application of payments on
accounts of customers that have filed
bankruptey under Title 11 of the Unit-
ed States Code under chapters 7 and
13.
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Countrywide’s policies and procedures
for filing proofs of claim in bankruptcy
cases of customers in chapters 7 and
13.

Countrywide’s policies and procedures
for filing Motions to Lift the Automatic
Stay in bankruptcy cases filed in chap-
ters 7 and 13.

Countrywide’s policies and procedures
for collection on accounts of customers
that have filed bankruptey under
Chapters 7 and 13.

Countrywide’s policies and procedures
for the treatment of mortgage arrear-
ages for customers that have filed
bankruptey under Chapters 7 and 13
in calculating pre-petition amounts and
the applications of post-petition pay-
ments.

Countrywide’s policies and procedures
regarding calculation of escrow ac-
counts and disbursements from escrow
accounts. '

Countrywide’s format or media used
for the storage of customer records
and the location of the records of cus-
tomers who have filed bankruptey un-
der Chapters 7 and 13.

Handbooks, computer files and any
other media materials for the training
of employees of Countrywide instruct-
ing them on how to analyze accounts,
apply payments, disburse funds and
satisfy or settle the debts of customers
that have filed bankruptcy under
Chapters 7 and 13.

All documents requested in Exhibit
“A” to the subpoena.

O ¢ KEY NUMBER SYSTEM

—HomE

In re Ronald Nelson PRICE,
Mary C. Price, Debtors.

No. 05-42744-DOT.

United States Bankruptey Court,
E.D. Virginia,
Richmond Division.

Feb. 8, 2008.

Background: Chapter 7 trustee moved
for authority to set off and/or surcharge
debtors’ exempt property, based on debt-
ors’ alleged concealment of nonexempt as-
sets and refusal to turn over such assets
upon discovery by trustee.

Holdings: The Bankruptcy Court, Doug-
las O. Tice, Jr., Chief Judge, held that:

(1) trustee would be allowed to set off any
exempt funds that came into her pos-
session, in connection with sale of real
property in which debtors had claimed
an $8,799 Virginia homestead exemp-
tion, against debtors’ liability to estate
for failing to turn over the more than
$400,000 in unscheduled nonexempt as-
sets discovered by trustee; and

(2) trustee, in alternative, would be al-
lowed to surcharge debtors’ exemption.

Motion granted.

1. Bankruptcy €2797.1

Chapter 7 trustee would be allowed to
set off any exempt funds that came into
her possession, in connection with sale of
real property in which debtors had claimed
an $8,799 Virginia homestead exemption,
against debtors’ liability to estate for fail-
ing to turn over the more than $400,000 in
unscheduled nonexempt assets discovered
by trustee; allowing setoff would not deny
debtors the benefit of homestead exemp-
tion, but was necessary to preserve integ-
rity of bankruptcy process, to make estate
whole, and to prevent debtors from, in
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face of everyday experience. Generally
bank customers do not have to pay ATM
fees when they use the ATM of their bank,
and potential customers can find checking
accounts with no or low minimum balance
requirements and accounts where they do
not have to pay a significant amount for
each check. Furthermore, the Court’s ex-
perience has been that money orders gen-
erally cost more than writing a check and
are less convenient, since obtaining them
requires a visit to a merchant who sells
them. Furthermore, considering his other
testimony, Bressler is asking the Court to
believe that he found having a personal
checking account less practical than asking
a third party, Ayers, for assistance in cash-
ing his paychecks and paying other bills by
money orders. That defies logic. Bres-
sler’s strained explanations raise the possi-
bility that Bressler chose to close the ac-
count for less innocent reasons, such as the
desire to have an untraceable and unat-
tachable financial record. Although the
Court has found that the Plaintiffs failed to
establish that Bressler’s action regarding
his method of paying his rent and cashing
his pay check demonstrated an “actual in-
tent to hinder, delay, or defraud” under
section 727(a)(2), Bressler generally lacked
credibility and his illogical explanations
only serve to reinforce that conclusion.

Conclusion

For the foregoing reasons, the Court
concludes that the Defendant’s discharge
is denied pursuant to section 727(a)4).
For the sake of completeness, the Court
also concludes that Bressler’s debt to
Strum should not be found to be nondis-
chargeable pursuant to section 523 and
that the Plaintiffs’ objection to discharge
pursuant to section 727(a)(2) is denied.

Counsel for Forrest and Steibel is to
settle an order consistent with this opinion,
and should provide in that order that the
chapter 7 trustee shall investigate poten-

tial assets of Bressler’s including but not
limited to referral fees from Epstein or
any other attorney and Bressler’s claim for
$10,000 in fees for his representation of
Forrest and Steibel.

Further, that order should provide for
an order paragraph directing Bressler to
amend his schedule to list the holder of his
student loans as a creditor.

W
O E KEY NUMBER SYSTEM
T

In re COUNTRYWIDE HOME LOANS,
INC., f/k/a Countrywide Funding
Corp.

No. 07-00204.

United States Bankruptey Court,
W.D. Pennsylvania.

May 2, 2008.

Background: United States Trustee
(UST) filed notices of examination to ob-
tain information from residential mortgage
lender regarding computation of claims in
Chapter 13 cases. Lender objected and
filed motion to quash. The Bankruptcy
Court, 384 B.R. 373, denied motion to
quash and objections respecting docu-
ments sought by UST’s subpoenas, direct-
ing that subpoena and examination pro-
ceed in one case. After filing notice of
appeal, lender moved for stay pending ap-
peal.

Holdings: The Bankruptcy Court, Thom-

as P. Agresti, J., held that:

(1) lender did not establish strong likeli-
hood of success on the merits of ap-
peal;

(2) lender failed to establish that it would
suffer irreparable harm absent stay;
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(3) neither debtors nor UST would suffer
substantial harm from issuance of stay;
and

(4) stay pending appeal was not warrant-
ed.

Motion for stay denied.

1. Bankruptey &=3776.5(2)

Bankruptcy court had to consider four
factors in ruling on lender’s motion for
stay pending its appeal of order denying
its motion to quash notices of examination
filed by United States Trustee (UST) to
obtain information regarding lender’s com-
putation of claims in Chapter 13 cases and
its objections to related subpoenas: (1)
whether lender was likely to succeed on
the merits of the appeal, (2) whether lend-
er would suffer irreparable injury if a stay
was not granted, (3) whether a stay would
substantially harm other parties in the liti-
gation, and, (4) whether a stay was in the
public interest.

2. Bankruptey &=3776.5(4)

Party seeking stay of bankruptcey
court order pending appeal bears the bur-
den of proof on governing factors by a
preponderance of the evidence.

3. Bankruptcy &=3776.5(2)

In deciding lender’s motion for stay
pending appeal of order in which bank-
ruptey court denied both lender’s motion
to quash notices of examination filed by
United States Trustee (UST) to obtain in-
formation regarding lender’s computation
of claims in Chapter 13 cases and lender’s
objections to related subpoenas, bankrupt-
cy court would balance governing factors,
such that lender’s failure to demonstrate
one or more factors would not necessarily
be fatal to stay request.

4. Bankruptey &=3776.5(2)
Although, in seeking stay pending ap-
peal of order in which bankruptey court

denied both lender’s motion to quash no-
tice of examination filed by United States
Trustee (UST) to obtain information re-
garding lender’s computation of claims in
Chapter 13 cases and lender’s objections to
related subpoena, lender identified serious
and substantial question respecting nature
and extent of UST’s power to act as watch-
dog of bankruptcy system and conduct as-
sociated discovery, lender did not establish
strong likelihood of success on the merits
of appeal, which challenged bankruptcy
court’s jurisdiction to authorize requested
examination, UST’s power to take exami-
nations in the absence of contested matter,
and UST’s status as “party in interest”
under examination rule, particularly given
that abuse of discretion standard would
likely govern on appeal. 11 U.S.C.A,
§ 307; Fed.Rules Bankr.Proc.Rule 2004, 11
U.S.C.A.

5. Bankruptey €=2041.1

Bankruptcy court’s subject matter ju-
risdiction over a particular matter may be
questioned at any time during the proceed-
ings.

6. Bankruptcy ¢=3776.5(2)

Lender failed to establish that it
would suffer irreparable harm absent re-
quested stay pending appeal of order in
which bankruptey court denied both lend-
er’s motion to quash notice of examination
filed by United States Trustee (UST) to
obtain information regarding lender’s com-
putation of claims in Chapter 13 cases and
lender’s objections to related subpoena,
notwithstanding lender’s contention that,
absent stay, it would be required to under-
go intrusive and invasive investigation by
government agency acting outside its stat-
utory powers, given that lender had al-
ready produced and been examined on
good portion of documents sought and
lacked high expectation of privacy in docu-
ments yet to be produced, and that lender
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did not show that its appellate rights
would be rendered moot without a stay.
11 U.S.C.A. § 307; Fed.Rules Bankr.Proc.
Rule 2004, 11 U.S.C.A.

7. Bankruptcy &3776.5(2)

Mere litigation expense, even if sub-
stantial and unrecoupable, does not consti-
tute irreparable injury supporting motion
for stay pending appeal.

8. Bankruptcy &3776.5(2)

Neither debtors nor United States
Trustee (UST) would suffer substantial
harm if bankruptey court granted lender’s
motion for stay pending appeal of court’s
order denying both lender’s motion to
quash UST’s notice of examination to ob-
tain information regarding lender’s compu-
tation of claims in Chapter 13 cases and
lender’s objections to related subpoena,
given that most affected debtors had al-
ready resolved or failed to pursue any
dispute they had with lender, and any
harm faced by UST would be largely self-
inflicted. Fed.Rules Bankr.Proc.Rule
2004, 11 U.S.C.A.

9. Bankruptcy €23776.5(4)

In deciding lender’s motion for stay
pending appeal of order in which bank-
ruptey court denied both lender’s motion
to quash notice of examination filed by
United States Trustee (UST) to obtain in-
formation regarding lender's computation
of claims in Chapter 13 cases and lender’s
objections to related subpoena, bankruptey
court could take judicial notice of court
records from bankruptey cases in another
state in which UST obtained court orders
authorizing essentially unfettered examina-
tions of lender. Fed.Rules Bankr.Proc.
Rule 2004, 11 U.S.C.A.

10. Bankruptey €=3776.5(2)

Public interest did not weigh either in
favor of or against granting of lender’s
motion for stay pending appeal of order in

which bankruptcy court denied both lend-
er’s motion to quash notice of examination
filed by United States Trustee (UST) to
obtain information regarding lender’s com-
putation of claims in Chapter 13 cases and
lender’s objections to related subpoena,
given that public policy would be served by
any determination that lender was acting
improperly in pursuing claims against
debtors in bankruptcy and correction of
those actions, but would also be served by
preventing UST from intruding into lend-
er’s private affairs by any overstepping of
its authority. Fed.Rules Bankr.Proc.Rule
2004, 11 U.S.C.A.

11. Bankruptcy &=3776.5(2)

Stay pending appeal was not warrant-
ed with respect to order in which bank-
ruptey court denied both lender’s motion
to quash notice of examination filed by
United States Trustee (UST) to obtain in-
formation regarding lender’s computation
of claims in Chapter 13 cases and lender’s
objections to related subpoena, given that
lender did not demonstrate strong likeli-
hood of success on the merits on appeal,
that lender would not be irreparably
harmed if stay was not granted, and that
substantial issue which lender did present
for appeal would not be lost if stay was not
granted. Fed.Rules Bankr.Proc.Rule
2004, 11 U.S.C.A.

Thomas A. Connop, Dallas, TX, for
Countrywide.

Dorothy A. Davis, Pittsburgh, PA, for
Countrywide.

T. Patrick Tinker, Esq., for the UST.

Joseph Sisca, Esq., for the UST.
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MEMORANDUM OPINION

THOMAS P. AGRESTI, Bankruptcy
Judge.

Presently before the Court are a Motion
for Stay Pending Appeal Pursuant to
Fed.R.Bankr.P. 8005 (“Stay Motion”)
(Document No.72) filed by Countrywide
Home Loans, Inc. (“Countrywide”) and a
Response in Opposition to Countrywide
Home Loans, Inc.’s Emergency Motion
for Stay Pending Appeal (“Response”)
(Document No. 89) filed by the United
States Trustee (“UST”). For the reasons
that follow, the Court will deny the Stay
Motion.!

BACKGROUND

Relevant Procedural History

On April 1, 2008, the Court issued a
Memorandum Opinion and Order concern-
ing subpoenas duces tecum and Rule 2004
exam notices that the UST had served on
Countrywide in 10 (subsequently reduced
to seven) “context cases,” all of which
were consolidated under this docket num-
ber. (Document No. 64)2 See In 7re
Countrywide Home Loans, Inc., 384 B.R.
373 (Bankr,W.D.Pa.2008). The Court de-
nied Countrywide’s Motion to Quash the
examination notices and denied Country-
wide’s objections to Categories 5-12 of the
documents identified in the subpoenas.
(Countrywide’s objections to documents in
Categories 1-4 became moot when Coun-
trywide voluntarily agreed to turn over

1. The Court’s jurisdiction to hear and deter-
mine the Stay Motion arises under 28 U.S.C.
§§ 1334 and 157. This is a core matter pur-
suant to 28 U.S.C. § 157(b)(2)(A). Pursuant
to Fed.R.Bankr.P. 8005, a motion for stay
pending appeal must ordinarily be presented
to the bankruptcy judge in the first instance.
This Opinion constitutes the Court’s findings
of fact and conclusions of law pursuant to
Fed.R.Bankr.P. 7052 which is made applica-

the same materials in connection with a
pending Motion to Enforce Discharge in
one of the context cases, In re Sharon
Hill, Case No. 01-22574, in which the UST
is participating, though not as a formal
party). For simplicity and to avoid any
potential issues related to res judicata and
the reopening of closed cases, the Court
stayed proceedings in six of the context
cases and directed the subpoena and exam
to proceed in the seventh case, Hill. The
April 1, 2008 Order directed Countrywide
to produce the documents by April 15,
2008 and directed the Parties to confer in
good faith to schedule the Rule 2004
exam(s).

On April 11, 2008, Countrywide filed a
Notice of Appeal of the April 1, 2008 Order
(“April 1st Order”) (Document No. 66), as
well as a Motion for Leave to Appeal Filed
Subject to Its Notice of Appeal (“Appeal
Motion”) (Document No. 68) in the event
the Order is otherwise deemed not to be a
final appealable order. Pursuant to 28
U.S.C. § 158(a)(3) and Fed.R.Bankr.P.
8003(b), it is the District Court, rather
than this Court, which will decide the Ap-
peal Motion.

On April 14, 2008, Countrywide filed the
Stay Motion currently at issue. On April
15, 2008 an Agreed Motion for Temporary
Stay Pending Appeal (Document No. 75)
was filed by Countrywide indicating that

the UST had agreed to a temporary stay

of the April 1st Order through April 29,
2008, so as to allow the Court time to

ble to contested matters by Fed.R.Bankr.P.
8014,

2. This opinion will assume familiarity with
the April 1, 2008 Memorandum Opinion and
Order. Reference should be made to it for a
more detailed history of the case and for a
description of the documents being sought by
the UST and the areas of inquiry for the Rule
2004 examination which the UST seeks to
take.
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consider the Stay Motion. On April 16,
2008, the Court entered an order granting
a temporary stay until April 29, 2008 (Doc-
ument No. 79). On April 21, 2008, the
Court entered an order enlarging the
UST’s time to file an answer to the Appeal
Motton to May 5, 2008 (Document No. 88).

Oral argument on the Stay Motion was
held on April 23, 2008 and both sides were
given a full opportunity to present their
positions. The Court indicated that the
previously agreed upon temporary stay
should be honored by the UST until the
Court issued its decision on the Stay Mo-
tion to which the UST agreed without the
need for entry of an order to that effect.

DISCUSSION

[1,2] Both sides agree that the Court
must consider four factors when ruling on
the Stay Motion: (1) whether Country-
wide is likely to succeed on the merits of
the appeal; (2) whether Countrywide will
suffer irreparable injury if a stay is not
granted; (3) whether a stay would sub-
stantially harm other parties in the litiga-
tion; and, (4) whether a stay is in the
public interest. See Republic of the Phil-
ippines v. Westinghouse Elec. Corp.,, 949
F.2d 653, 658 (8d Cir.1991), In re S.A.
Holding Co. L.L.C., 2007 WL 1598113 *1
(D.N.J.2007), In re Cujas, 376 B.R. 480,
485 (Bankr.E.D.Pa.2007). As the party
seeking a stay, Countrywide bears the bur-
den of proof on these factors by a prepon-
derance of the evidence. See, eg., In 7e
Wire Rope Corp. of Am., Inc, 302 B.R.
646, 648 (Bankr.W.D.Mo0.2003), In re Level
Propane Gases, Inc., 304 B.R. 775, 777
(Bankr.N.D.Ohio 2004), In re Texas
Health Enters., Inc, 2556 B.R. 185, 187
(Bankr.E.D.Tex.2000), In re Eastman Ko-
dak Co. v. Bayer Corp., 2005 WL 3090985
*1 (S.D.N.Y.2005).

[3] While the stay factors themselves
are well-established, there is not a unifor-

mity of judicial opinion as to what test to
apply when deciding whether to grant a
stay. Some courts hold that a movant’s
failure to satisfy any one of the four fac-
tors will defeat a motion to stay. Ses, e.g.,
In re Blackwell, 162 B.R. 117 (E.D.Pa.
1993), In re S.N.A, Nut Co., 1996 WL
31155 (N.D.IN.1996). However, other
courts stress a more flexible overall “bal-
ancing” of all the factors, so that a mov-
ant’s failure to demonstrate one or more of
the factors is not necessarily fatal to the
stay request. See, e.g., In re Bankr. Ap-
peal of Allegheny Health, Educ. & Re-
search Found., 252 B.R. 309, 321 (W.D.Pa.
1999). The Third Circuit has stressed that
a decision on a motion for stay should
reflect the “individualized considerations
relevant to the case at hand.” Republic of
Philippines, 949 F.2d at 658. In light of
this direction, the Court concludes that the
balancing approach represents the better
view and adopts it in analyzing Country-
wide’s Stay Motion. The Court now turns
to a review of the four stay factors.

(1) Likelihood of Success on the Merits

[4] Asis true with the overall test for a
stay, courts have taken several approaches
with respect to this particular factor.
Some courts have simply indicated that
this factor requires a focus on the strength
of the case the movant will be able to
present on appeal. See, e.g., In re Polar-
oid Corp., 2004 WL 253477 * 1 (D.Del.
2004). Taking this approach does put a
court in the somewhat awkward, though
not impossible, position of trying to objec-
tively assess the likelihood that its ruling
will be upheld on appeal. Other courts
avoid this self-assessment difficulty by in-
stead focusing on whether the movant
seeks to raise issues on appeal that are
substantial, serious, and doubtful so as to
make them fair ground for litigation. See,
e.g, In re Lickman, 301 B.R. 739, 743
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(Bankr.M.D.Fla.2003). Finally, a few
courts have adopted a “sliding scale” meas-
ure under which the movant’s burden of
showing a likelihood of suceess will vary
depending on the “balance of hardships”
the parties will suffer if a stay is not
granted. Cujas, 376 B.R. at 486. In other
words, under this view if the balance of
harm tips decidedly to the movant, then
the movant need not show as strong a
likelihood of success on the merits as when
the balance is more even, or in the respon-
dent’s favor. Id.

The Court sees some merit in all of
these approaches and does not view them
as necessarily being mutually exclusive in
application. Rather, they are different
ways of looking at the same thing and all
may be brought to bear in reaching an
overall conclusion as to whether Country-
wide has met its burden as to this factor.
With that in mind, the Court turns now to
a review of the specifics of the present
case as they relate to Countrywide’s likeli-
hood of success on appeal.

As an initial matter, it is important to be
clear exactly what Countrywide intends to
raise as issues on appeal. The issues are
stated by Countrywide as follows:

a. Whether the Bankruptcy Court has
subject matter jurisdiction to au-
thorize an examination by the Unit-
ed States Trustee (“UST”) pursuant
to Rule 2004 of the Federal Rules of
Bankruptcy Procedure when there is
no connection between the proposed
examination and any effect on a
debtor’s estate.

b. Whether the Bankruptcy Court
erred in holding that the UST is a
“party in interest” for the purposes
of Rule 2004 of the Federal Rules of
Bankruptey Procedure.

3. The Court realizes that its subject matter

¢. Whether the Bankruptecy Court
erred in holding that the UST has
the power to take an examination
pursuant to Rule 2004 of the Federal
Rules of Bankruptey Procedure in
the absence of a contested matter.

d. Whether the Bankruptcy Court
erred in finding that 11 U.S.C. § 307
does not require that there be a
contested matter for the UST to
appear and be heard.
See Statement of Issues on Appeal, Docu-
ment No. 86 at 3.

These four issues represent the “uni-
verse” of what Countrywide seeks to pres-
ent for appellate review. See, e.g., In re
Columbia Gas System, Inc., 146 B.R. 106,
110 n. 2 (D.Del.1992) (referencing cases for
the proposition that issues not included in
the appellant’s statement of issues under
Fed.R.Bankr.P. 8006 are waived on ap-
peal). The Court, while striving to remain
as detached and objective as possible, finds
little in these four, narrowly focused issues
to suggest that Countrywide is likely to
succeed on appeal. This is particularly
true when the issues are considered in
context, i.e., that this Court’'s April Ist
Order will most likely be reviewed on ap-
peal under a deferential abuse of discre-
tion standard. See, e.g, In re Dinubilo,
177 B.R. 932, 939 (E.D.Cal.1993), In re
Metiom, Inc., 318 B.R. 263, 267 (S.D.N.Y.
2004).

[6] The first issue raised by Country-
wide questions whether it was within this
Court’s subject matter jurisdiction to au-
thorize the Rule 2004 examination. While
it is certainly possible that the Court erred
in permitting the UST to go forward with
an examination in this case, it is frankly
puzzling and a bit astonishing that the
Court’s subject matter jurisdiction to even
make that decision would be called into
question? 28 U.S.C. § 157(b)(1) provides

jurisdiction over a particular matter may be
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that bankruptey judges may hear and de-
termine all cases under Title 11, and Fed.
R.Bankr.P.2004(a) provides that “{OJn mo-
tion of any party in interest, the court may
order the examination of any entity” (em-
phasis added). The Court concludes there
is little likelihood that Countrywide will
succeed on this issue.

The second issue presents a closer ques-
tion.* Based on arguments by the Parties,
and its own research, the Court acknowl-
edges that the term “party in interest” is
not used with perfect consistency through-
out the Bankruptey Code and Bankruptey
Rules. After carefully considering the
question this Court concluded that the
UST was a party in interest under Rule
2004. See In re Countrywide Home
Loans, Inc, 2008 WL 868041 * 11-12.
However, in recognition that this issue is
one on which reasonable minds may differ,
the Court finds that Countrywide has at
least some chance of success on appeal as
to it. :

The third and fourth issues on appeal
are best considered together since both
posit that the existence of a “contested
matter” is a necessary condition for the
UST to act, one pursuant to Rule 2004 and
the other pursuant to 11 U.S.C. § 307. As

questioned at any time during the proceed-
ings. The first time the Court encountered
the issue in the context of this case was when
Countrywide raised it in its Notice of Appeal.

4. It is interesting to note that the issue of
whether the UST qualifies as a “‘party in inter-
est” under Rule 2004 was raised not by Coun-
trywide, but rather sua sponte by the Court at
the February 28, 2008 oral argument. The
Court then directed the parties to brief the
question (Order of February 29, 2008 at 14,
Document No. 53) and they did so (Document
Nos. 61, 62). For purposes of the Stay Mo-
tion the Court will assume this issue has been
preserved for appeal by Countrywide.

5. Countrywide has another obstacle to suc-
cess on the third issue it has raised for appeal
because the premise on which that issue rests

appellate issues go, these two are pretty
narrowly-drawn, and the Court concludes
that Countrywide has shown little likeli-
hood of success on them. As to Rule 2004,
nothing in that Rule indicates that exami-
nations thereunder are limited to the set-
ting of a contested matter. At oral argu-
ment on .the Stay Motion, Counsel for
Countrywide conceded that Rule 2004 ex-
ams are routinely taken in bankruptey
cases when no contested matter is pend-
ing® As to Section 307, the statutory
language provides that the UST “may
raise and may appear and be heard on any
issue in any case or proceeding ” (empha-
sis added). The term “case or proceeding”
is clearly broader than and encompasses
the term “contested matter.” See, e.g., In
re Attorneys at Law and Debt Relief
Agencies, 353 B.R. 318, 322-23 (S.D.Ga.
2006) (“case” refers to a matter initiated
by the filing of a petition seeking relief
under the Bankruptey Code, and “proceed-
ing” refers to everything which happens
within the context of a bankruptcy case). It
is difficult to see how Countrywide will
convince the appellate court that there
must be a contested matter before the
UST can act.

is completely at odds with the position Coun-
trywide had previously taken with this Court.
More specifically, Countrywide previously ar-
gued to the Court that the UST could not
conduct a Rule 2004 exam within the context
of a contested matter or an adversary pro-
ceeding because in those settings any discov-
ery would have to be done through the “nor-
mal” channel provided by Fed.R. Civ.P. 26—
36. (incorporated into bankruptcy proceed-
ings by Fed.R.Bankr.P. 7026-7036 and
9014(c)). See In re Countrywide Home Loans,
Inc., 2008 WL 868041 * 12, n. 16. For Coun-
trywide to now raise as an issue that this
Court erred by holding that the UST can take
a Rule 2004 exam "'in the absence of a con-
tested matter” is logically inconsistent with
Countrywide’s prior position.
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With the possible exception of the sec-
ond appellate issue, from a purely
“strength of case” aspect, Countrywide has
not demonstrated a likelihood of success
on appeal. Countrywide does fare better
when the focus is shifted to the substan-
tiality and seriousness of the appeal. The
Court has no difficulty concluding that the
question of the nature and extent of the
UST’s power to act as a watchdog of the
bankruptcy system, and to conduct “dis-
covery” in connection therewith, is an im-
portant one.! Depending on how that
question is answered on appeal, it will
make a great deal of difference not only in
this case, but in others in which the UST
may see a reason to act. The Court is also
sensitive to the potentially intrusive conse-
quences of its decision. For these reasons,
the seriousness of the appeal would seem
to favor a stay.

The last item for consideration in con-
nection with this first factor is whether the
balance of hardships is such that it should
be taken into account when this factor is
analyzed. The actual “hardships” the Par-
ties may face if a stay is or is not granted
will be discussed later in this opinion. It
will suffice for now to say that there does
not seem to be a decidedly tilted balance of
hardship one way or the other. Therefore,
the Court will not need to employ a sliding
scale measurement, as was done for exam-
ple in Cujas, to vary what would otherwise
be the standard by which Countrywide’s
likelihood of success will be measured.

To sum up the review of this first factor,
on balance, Countrywide has not demon-

6. Based on the issues for appeal as framed by
Countrywide, the Court has serious doubts
about whether Countrywide has preserved for
appeal the question of the UST’s power, in the
broad sense, as the Court portrays it here.
For purposes of appeal, nowhere does Coun-
trywide simply phrase the issue as to whether
or not the UST possesses the power pursuant
to 11 U.S.C. § 307 to schedule and conduct a

strated a strong likelihood of success on
appeal even though it has identified a seri-
ous and substantial question to present to
the appellate court.

(2) Irreparable Injury to Countrywide

[6,7] In the Stay Motion Countrywide
argues that it will be irreparably harmed
in the absence of a stay because the UST’s
investigation will be “costly and intrusive”
and because the “cost, expense and inva-
sion of Countrywide’s private business
practices by a government agency acting
beyond the scope of its powers as a self-
appointed investigator cannot be undone
once it has started.” Stay Motion at 114.
To the extent that this is a complaint about
cost and expense, this Court can summari-
ly conclude that it is an insufficient basis to
Impose a stay. It has long been recog-
nized that mere litigation expense, even if
substantial and unrecoupable, does not
constitute irreparable injury. See eg.,
Renegotiation Bd. v. Bannercraft Clothing
Co., Inc.,, 415 U.S. 1, 24, 94 S.Ct. 1028, 39
L.Ed.2d 123 (1974).7 Thus, Countrywide’s
argument as to irreparable injury appears
to be reduced to simply having to undergo
what it considers an intrusive and invasive
“Investigation” by a government agency
which Countrywide believes to be acting
beyond its statutory powers.

In analyzing the potential for any irrep-
arable injury that Countrywide may suffer
if its Stay Motion is denied, it is first
important to be clear on the current status
of this matter. It appears that many of
the activities contemplated by the Court’s

Rule 2004 exam which was the central focus
of Countrywide’s objections in the underlying
matter. Nevertheless, for purposes of this
analysis, the Court will assume the “broad
issue’’ has been preserved.

7. Even if such a consideration were relevant,
Countrywide has failed to offer any record
proof to support such a finding.

621



IN RE COUNTRYWIDE HOME LOANS, INC.

475

Cite as 387 B.R. 467 (Bkrtcy.W.D.Pa. 2008)

April 1st Order have already been com-
pleted. Countrywide has already turned
over approximately 6600 pages of docu-
ments to the UST. These are related to
the Countrywide policies and procedures
described in Categories 1-4 of the docu-
ment requests, and presumably, the indi-
vidual loan history, Categories 5-12, for
the Debtor in the Hill case. Furthermore,
the UST has already examined some
Countrywide witnesses with respect to the
policies and procedures. At the oral argu-
ment on the Stay Motion, counsel for the
UST indicated that the only documents
remaining to be turned over by Country-
wide are the individual loan histories of the
Debtors in the other six context cases and
that the scope of the remaining Rule 2004
exam that the UST seeks to conduct would
be limited to those materials and an explo-
ration of whether there is any thread of
potential wrongdoing by Countrywide
among all of the context cases as outlined
in the April 1, 2008 Memorandum Opinion.

In other words, a good part of the “dis-
covery” which formed the backdrop for the
Court’s decision, including the part that
Countrywide had initially argued would be
most intrusive, has already occurred and
would not be undone by a stay.® A stay
would only prevent Countrywide from hav-
ing to turn over the loan histories of docu-
ment Categories 5-12 in the other six con-
text cases and to produce one or more
witnesses to be examined about those doc-
uments and any potential thread of wrong-
doing. In these circumstances, Country-
wide is only able to show a minimal level of
irreparable harm if the stay is not granted.

8. It needs to be reiterated that Countrywide
voluntarily agreed to turn over the documents
in Categories 1-4. Generally speaking, those
are the documents relating to Countrywide’s
policies and procedures for dealing with
bankruptcy cases. Prior to agreeing to the
voluntary turnover of the documents, they
were the focal point of Countrywide’s argu-

Countrywide cannot have a high expec-
tation of privacy interest in the documents
yet to be produced. These relate only to
the loan histories of six Debtors, each of
which has signed a document consenting to
the release of their loan histories to the
UST. These are not the type of confiden-
tial or trade secret documents that Coun-
trywide might reasonably expect could be
shielded from outside review. Moreover,
these are just the type of documents that
would routinely be requested and turned
over by litigants involved in a dispute as to
the amount owed on a loan. In fact, the
Court has previously noted that the loan
histories for these other cases would be
discoverable in the Hill case pursuant to
Fed.R.Evid. 404(b) and 406 to show intent,
preparation, plan, absence of mistake, or
conduct in conformity with the routine
practice of Countrywide. See In re Coun-
trywide Home Loans, Inc, 2008 WL
868041 *24. Thus, even if this Court is
found to be wrong on appeal, it is difficult
to see how Countrywide would have been
irreparably harmed in the mean time by
having to turn over these documents.

The Rule 200, exams that would pro-
ceed if the Stay Motion is denied could
potentially be somewhat more intrusive, if
only because the inherent nature of a wit-
ness examination makes it more burden-
some then being required to simply turn
over documents. Even here, however, it is
difficult to see how Countrywide would in
any meaningful sense be irreparably
harmed if no stay is granted and this
Court is ultimately reversed on appeal.
The subject matter and the scope of the

ment as to the intrusiveness of the UST's
inquiry. Not only have these documents al-
ready been produced, Counsel for the UST
represented to the Court at the oral argument
that Countrywide witnesses have already been
examined about the policies, apparently with
no objection by Countrywide.
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proposed Rule 2004 exam is well-defined
by the Court’s April 1, 2008 Memorandum
Opinion and Order. At the oral argument,
Counsel for the UST confirmed that the
only remaining purpose to be covered in
the exam would be the individual Debtor
loan histories in the other six context cases
and the common thread of any potential
wrongdoing among the context cases. The
Court takes the word of the UST on that
matter and would further note that noth-
ing of record to date would preclude Coun-
trywide from seeking a protective order if
the UST were to try to exceed the permis-
sible scope of the exam.

At Dbottom, the ultimate irreparable
harm that Countrywide seems to be claim-
ing it will experience if a stay is not grant-
ed is the mere fact of having to produce
documents and undergo an examination
that it would have been able to avoid if its
position is vindicated on appeal. That cer-
tainly counts for something although it is
highly questionable whether it, alone, can
serve as a sufficient basis for a finding of
irreparable injury. Courts have been sen-
sitive to the potential harm that could be
caused if a litigant is required to turn over
privileged or confidential materials pend-
ing an appeal challenging a ruling on the
protected nature of the materials. See,
e.g., Joint Stock Soc. v. UDV N. Am., Inc.,
104 F.Supp.2d 390, 406 (D.Del.2000) (court
would stay order unsealing putatively pro-
tected materials to allow defendant to pur-
sue an appeal because once the materials
were unsealed any rights or interests de-
fendant was seeking to protect would be
lost). However, in the present case, Coun-
trywide does not appear to be arguing that
the documents and other information (i.e.,
testimony) to be disclosed is protected in
and of itself because of some privilege or
secrecy concern, Rather, it appears Coun-
trywide is only alleging that it is “protect-
ed” in the sense that the UST does not
have the authority to obtain the informa-

tion. While the issue of the UST’s author-
ity is clearly a significant one, under the
circumstances of this case, the Court does
not believe Countrywide would be irrepa-
rably harmed if a stay is not granted.

One final point to consider with regard
to this factor is whether irreparable harm
can arise because of the possibility that
Countrywide’s appeal could become
“moot” if a stay is not granted. Country-
wide did not raise this as an issue in the
Stay Motion although it did feature prom-
inently as part of the April 23, 2008 oral
argument presented by Counsel for Coun-
trywide. In general, the Court does not
approve of the practice of raising issues at
oral argument that are not even addressed
in the corresponding motion or brief of the
party. Such a tactic is unfair to opposing
counsel and to the Court. Nevertheless,
the Court will overlook any issue of waiver
or unfairness in this case and examine
Countrywide’s argument,

Countrywide relied largely on the deci-
sion of In re Cujas, supra, where the
court, referring to In re Adelphia
Comme’s Corp, 361 B.R. 337 (S.D.N.Y.
2007), concluded that upon review of the
relevant case law, the majority view holds
that “risk of mootness,” standing alone,
does not constitute irreparable harm while
a significant, minority view recognizes that
the potential loss of a party’s appellate
rights through the mootness doctrine may
constitute irreparable harm. See Cwjas,
376 B.R. at 487. The Cujas court elected
to adopt the minority view, but with a
significant caveat, stating:

Thus, in considering the [stay] Motion, I
accept the proposition that the potential
loss of a party’s appellate rights through
the mootness doctrine may constitute
irreparable harm. I hasten to add, how-
ever, that the existence of such harm is
no guarantee that an appellant is enti-
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tled to a stay pending appeal. It is also
necessary to go one step further and
consider the nature of the underlying
dispute and the harm that the loss of
appellate rights may have on the moving
party. That harm must then be bal-
anced against the potential harm other
parties may suffer if the stay is granted.

Id.

The Court’s initial reaction is that there
may be some merit to the minority view as
adopted in Cujas. However, there is no
need to make a decision whether that same
view should be adopted here because
Countrywide’s argument founders on a
preliminary point, viz, it has not shown
that its appellate rights would be rendered
moot if a stay is not granted. Even as-
suming that denial of a stay would mean
that Countrywide will have turned over
the remaining documents and presented
witnesses for examination before its appeal
can be heard, that does not mean the
appellate court could not provide relief.
In analogous circumstances appellate
courts have rejected mootness arguments
because they have noted that if it is deter-
mined that the required discovery under
review is found to be unlawful they can
still provide a remedy of requiring the
return of documents and possibly issuing a
future-use injunction against the use of
witness testimony. See, e.g., In re Grand
Jury Investigation, 445 F.3d 266, 270-73
(8d Cir.2006) (appeal of order compelling
attorney to produce his notes and to pro-

9. Although the UST is not formally a party to
the Amended Motion to Enforce Discharge in
Hill, she along with the Chapter 13 Trustee
have been participating in that matter. Near
the end of the status conference held in that
case on December 20, 2007 the Court stated it
would schedule an evidentiary hearing after a
period of discovery, which was to include the
UST and the Chapter 13 trustee as partici-
pants in discovery. (See Transcript of Status
Conference, December 20, 2007, at 20, Docu-

vide testimony was not moot even though
attorney had already complied). These
same potential remedies would be available
to Countrywide, and thus it cannot show
that its appellate rights would be made
moot if a stay is not granted.

(3) Substantial Harm to Other
Parties in the Litigation

[8]1 Countrywide argues that neither
the Debtors in the context cases nor the
UST will suffer substantial harm if a stay
is granted. The Court is inclined to agree
with Countrywide on this point. With re-
spect to the Debtors in the six context
cases other than Htll, Countrywide cor-
rectly points out that in most of the cases
the purported misconduct by Countrywide
occurred quite some time ago and the
Debtors in those cases have either re-
solved any dispute they had with Country-
wide over it or have not pursued it. As to
Hill, the Debtor in that case does have an
ongoing and unresolved dispute with
Countrywide concerning Countrywide’s
post-discharge activities that is the subject
of an Amended Motion to Enforce Dis-
charge filed by that Debtor. That Motion
is the subject of a scheduling order with
discovery set to end on May 16, 2008, and
a final pre-trial conference set for June 24,
2008. However, even if the Court were to
grant a stay in the present matter, that
would not prevent the parties in Hill from
proceeding with discovery and with the
presentation of the Debtor’s case on her
Motion.? It thus appears that none of the

ment). In regard to this approach, Counsel
for Countrywide raised no objection to the
effect that the UST or the Chapter 13 Trustee
should not be permitted to engage in discov-
ery. On December 21, 2007, a scheduling
order (Document No. 103) was entered con-
firming that both Trustees were permitted to
engage in discovery in Hill. Countrywide nev-
er raised any objection to this Order or sought
reconsideration of it. The UST thereafter
served discovery requests on Countrywide.
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Debtors would be substantially harmed by
the grant of a stay.

The UST claims she will be substantially
harmed if a stay is granted because “a stay
pending appeal would preclude the United
States Trustee from conducting the exami-
nation as contemplated by the [April 1,
2008] Order even if the District Court
were to affirm the Order.” UST's Re-
sponse at 117, It is not readily apparent
what the UST means by this, since if she is
successful on appeal there would not seem
to be anything to preclude the UST from
then conducting a Rule 2004 exam, even if
it is after the May 16, 2008 discovery
deadline in the Hill contested matter,
which is not a deadline applicable here.
Perhaps the UST is concerned that the
Hill contested matter will be completely
resolved by the time this appeal is conclud-
ed, leaving the UST without a “vehicle” for
conducting the Rule 2004 examination, or
perhaps vulnerable to a renewed challenge
by Countrywide on grounds of res judicata
or mootness. The Court will not presume

Countrywide provided answers. In late Janu-
ary 2008 Countrywide filed an Amended Mo-
tion for Protective Order (Document No. 127)
against the Debtor and the Chapter 13 Trus-
tee, only. At the hearing on that Motion,
Countrywide noted that it had previously re-
sponded to the UST’s discovery and the UST
was not involved in the Motion., (See Tran-
script hearing on Amended Motion for Entry of
Protective Order, February 14, 2008, at 30,
Document No. 160). Later in that same hear-
ing Countrywide made a request to withdraw
the Amended Motion for Protective Order be-
cause of an agreement it reached with the
Debtor and the Chapter 13 Trustee during a
recess in the hearing. The Court granted that
request. A few days later Countrywide filed a
Motion for Entry of Consent Order Regarding
Countrywide Home Loans, Inc.’s Motion for
Protective Order and Discovery Deadlines
(Document No. 153) which included an ac-
knowledgment that the UST was part of the
discovery process in that case. On February
20, 2008, the Court signed the proposed Con-

substantial harm to the UST on the basis
of such a speculative possibility.

[9] Additionally, it is significant that
any harm that the UST may face if a stay
is granted would be largely self-inflicted.
In two separate actions in Florida bank-
ruptey courts several months ago the UST
obtained court orders authorizing essen-
tially unfettered Rule 2004 exams of Coun-
trywide. See In re Del Castillo, Case No.
07-13601-AJC (Bankr.S.D.Fla.2007) (Or-
der of November 28, 2007, Document No.
132) and In re Chadwick, Case No. 05—
37014-PJH (Bankr.S.D.F1a.2005) (Order of
December 10, 2007, Document No, 86).1°
The Court understands that Countrywide
attempted to take appeals from those or-
ders, but was rebuffed because the orders
in question were found to be interlocutory.
The Court is unaware of any present im-
pediment to the UST conducting a Rule
2004 exam of Countrywide pursuant to the
orders in the Florida cases and made in-
quiries to Counsel for the UST along those
lines at the oral argument on the Stay
Motion. Counsel confirmed that the UST

sent Order. It too includes a representation
that ““discovery will close for all parties, in-
cluding the UST, on April 16, 2008”. (Docu-
ment No. 154). (Note: the discovery deadline
was subsequently extended to May 16, 2008 at
request of the Parties).

The Court has gone through this rather
lengthy recitation to make clear its view that
Countrywide has consented without objection
to the UST's participation in discovery in the
Hill matter and that the UST's status in that
regard represents the law of that case.

10. The existence of these cases was initially
brought to the attention of this Court in a
brief filed by the UST in this matter (Docu-
ment No. 31 at 11-12), and in the reply brief
filed by Countrywide (Document No. 34 at 4).
The Court may take judicial notice of the
court records from these cases. Oneida Mo-
tor Freight, Inc. v. United Jersey Bank, 848
F.2d 414, 416 n. 3 (3d Cir.1988), Total Con-
trol, Inc. v. Danaher Corp., 359 F.Supp.2d
380, 383 (E.D.Pa.2005).
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has not attempted to conduct exams in the
Florida cases and could only provide some
vague legal strategic reason for preferring
to lead with an exam in this case rather
than there. That is not a sufficient reason
for this Court to conclude that the UST
would be substantially harmed if a stay is
granted.

(4) The Public Interest

[10] The final point for consideration is
whether it would be in the public interest
to grant a stay. This factor does not tip
decidedly in either direction. On the one
hand, if Countrywide is doing anything
improperly with respect to its policies and
procedures for pursuing claims against
debtors in bankruptcy, it would obviously
be in the public interest for that to be
determined and corrected as soon as possi-
ble, something that would argue against
the grant of a stay. On the other hand, it
is also clearly in the public interest that a
governmental agency, such as the UST,
not be permitted to intrude into the pri-
vate affairs of a business by overstepping
its authority, something which may counsel
in favor of granting a stay while this im-
portant matter is decided on appeal.

There are thus good arguments on both
sides of the “public interest” issue in this
case. Therefore, the Court finds that
there will not be a significant difference in
the affect on the public interest whether or
not a stay is granted.

CONCLUSION

[111 As can be seen from the above
discussion, the pertinent factors are mixed
at best. As to the first factor, “Likelihood
of Success on the Merits”, Countrywide
has failed to establish that it has a strong
likelihood of success on the merits in its
appeal of the underlying case. Neverthe-
less, the issue that Countrywide seeks to
pursue on appeal is a substantial and seri-

ous one, and that needs to be taken into
account in the Court’s overall balancing of
the stay factors. As to the second factor,
“Irreparable Harm”, Countrywide has
failed to show how it would be injured to
any significant degree that could not be
remedied by a successful appeal even if a
stay is not granted. The cost and expense
of complying with the Court’s order during
the pendency of the appeal is not a rele-
vant consideration. Although it will be
required to produce the loan history files
for the six, context cases and testimony in
regards to the same, Countrywide has not
shown any likelihood that it would lose
important appellate rights because of the
mootness doctrine in the absence of a stay.

The third factor, “Substantial Harm to
Other Parties in Litigation,” favors Coun-
trywide’s request for a stay because there
is no good evidence that either the UST or
the Debtors would be harmed in any sig-
nificant way if a stay was entered. Final-
ly, the fourth factor, “Public Interest” is
essentially a wash. The public interest is
likely to be harmed, albeit only marginally,
whether a stay is granted or not.

It can thus be seen that Countrywide
has failed to carry its burden with respect
to at least two, and possibly three, of the
stay factors. Were this Court to apply the
standard that the movant must establish
every one of the factors in order to be
granted a stay pending appeal, it would be
clear that the Stay Motion must be denied.
However, as indicated previously, the
Court believes that a balancing approach is
more appropriate than a somewhat me-
chanical test. Thus, even though Country-
wide has failed to establish one or more of
the stay factors, it is conceivable that a
stay could still be warranted if Country-
wide can show exceptional merit as to the
other factors. The Court finds the follow-
ing helpful as a guide to conducting the
necessary analysis:
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“[iln considering whether to grant a stay
pending appeal, this court assesses mov-
ant’s chances for success on appeal and
weighs the equities as they affect the
parties and the public.” Thus, the anal-
ysis applied is flexible. The “factors,
taken individually, are not dispositive;
rather, the district court must weigh and
measure each factor against the other
factors and against the form and magni-
tude of the relief requested.” Under
weight-based assessments, when the
movant is more likely to succeed, the
harm required to be shown is less; if
- success is less likely, then the harm
needed must weigh more heavily in the
movant’s favor. Therefore, “[w]here the
likelihood of success ‘is less forceful . ..
a movant would have to make a stronger
showing of irreparable harm in order to
tip the balance of equity in his favor.’”

Honeywell Intern., Inc. v Universal
Avionics Systems Corp.,, 397 F.Supp.2d
537, 548 (D.Del.2005) (footnotes and cita-
tions omitted).

After careful consideration, the Court
concludes that the same result is reached
when applying the balancing test. Key to
the Court’s conclusion is Countrywide’s
failure to demonstrate a likelihood of suc-
cess on the merits on appeal. The cases
make clear that this factor is of prime
importance to the question of whether a
stay should be granted, to the point that
some courts have referred to this factor
as a sine qua mon of the issuance of a
stay pending appeal. See, e.9., Long John
Silver’s Restaurants, Inc. v. Cole, 2006
WL 1129403 *1 (D.S.C.2006). While the
balancing approach allows a failure to
demonstrate a likelihood of success to be
overcome if the movant can nonetheless
demonstrate that it has a substantial issue
to raise on appeal (as the Court assumes
Countrywide does), that is only true pro-
vided the other factors also militate in the
movant’s favor. Honeywell, 397

F.Supp.2d at 548. In this case, the other
factors clearly do not do so. Countrywide
has failed to establish that it will be irrep-
arably harmed and has failed to establish
that a stay is in the public interest. The
Court also finds it significant that the sub-
stantial issue Countrywide seeks to raise
on appeal will not be lost if a stay is not
granted.

After much thought and careful consid-
eration, for these reasons the Court is
compelled to find that the overall balanc-
ing test favors the position of the UST and
therefore concludes that the Stay Motion
must be denied. An appropriate order will
issue.

ORDER

AND NOW, this 3rd day of May, 2008,
for the reasons set forth in the accompany-
ing Memorandum Opinion, which includes
the Court’s findings of fact and conclusion
of law pursuant to Fed.R.Bankr.P. 7052
made applicable to contested matters by
Fed.R.Bankr.P. 9014,

It is ORDERED, ADJUDGED and DE-
CREED that Countrywide Home Loan
Ine’s Motion for Stay Pending Appeal
Pursuant to Fed. R Bankr.P. 8005 is here-
by DENIED.

W
O E KEY NUMBER SYSTEM
U

In re James Joseph CRANSTON,
IV, Debtor.

No. 04-36493-WIL.
United States Bankruptcy Court,
D. Maryland,
Greenbelt Division,
March 3, 2008.

Background: Chapter 13 debtor objected
to secured proof of claim based on clients’

627



138

ous. Section 18 “solely appl[ies] to work,
services, material or equipment furnished
under a residential construction contract,”
and provides for the release of liens on
proportionate shares of the residential
property upon payment for that propor-
tionate share. N.J.S.A. § 2A:44A-18.
Section 18 directs that in the case of con-
dominiums or cooperatives, in which the
master deed or declaration, respectively, is
filed before the lien attaches, “then the
proportionate share shall be allocated in an
amount equal to the percentage of common
elements attributable to each unit.” Id.
The references to condominiums and coop-
eratives in this section demonstrate the
Legislature’s intent to include construction
contracts for multiple-unit dwellings as
part of the broader “residential construc-
tion contracts” definition. To read Section
18 in isolation and without reference to the
larger legislative scheme would be against
the direct mandate of the New Jersey
Supreme Court. See Craft, 179 N.J. at 68,
843 A.2d 1076.

Although not considered in the instant
appeal, the Court notes that this interpre-
tation is consistent with proposed amend-
ments to the Lien Law drafted by the New
Jersey Law Revision Commission® See
N.J. Law Revision Comm’n, Draft Tenta-
tive Report Relating to Constr. Lien
Law, at 9 (Sept.2008).

IV. CONCLUSION

For the forgoing reasons, the Bankrupt-
cy Court’s September 12, 2007 and April
22, 2008 orders awarding summary judg-
ment to Appellees are affirmed. An ap-
propriate order accompanies this opinion.

w

O E KEY NUMBER SYSTEM
U

4. The Commission was created by the New
Jersey State Legislature to simplify, clarify,
and modernize New Jersey statutes pursuant
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In re SELECTED CASES IN WHICH
the CHAPTER 13 TRUSTEE SEEKS
RELIEF AGAINST COUNTRYWIDE
HOME LOANS, INC., f/k/a Country-
wide Funding Corp.

Ronda J. Winnecour, Trustee, Movant,
v.

Countrywide Home Loans, Inc,,
f/k/a Countrywide Funding
Corp., Respondent.

No. 07-00203 TPA.

United States Bankruptey Court,
W.D. Pennsylvania.

Aug. 14, 2008.

Background: Chapter 13 trustee and res-
idential mortgage lender filed joint motion
for approval of proposed settlement resolv-
ing the motions to compel that trustee had
filed to compel lender to provide loan his-
tories in each of the 293 Chapter 13 cases
it which in had filed proofs of claim that
were to be dealt with in debtors’ proposed
plans, out of concern that lender had not
properly accounted for payments on mort-
gage debts.

Holding: The Bankruptcy Court, Thomas
P. Agresti, J., held that concerns as to
whether proposed settlement adequately
protected interests of debtor-mortgagors
prevented court from approving proposed
settlement in its entirety and in its present
form.

Motion granted in part and consideration
of motion stayed in part.

1. Bankruptcy ¢=3033

On motion for approval of proposed
settlement, bankruptcy court has obli-

to an on-going review of the state's statutes.
See N.J.S.A. § 1:12A-1 et seq.
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gation to scrutinize the settlement to en-
sure that it is fair and equitable to persons
who are not settling, but who will never-
theless be impacted by settlement. Fed.
Rules Bankr.Proc.Rule 9019, 11 U.S.C.A.

2. Bankruptcy ¢=3033

On motion for approval of proposed
settlement of contested matters arising out
of trustee’s motions to compel residential
mortgage lender to provide loan histories
in each of the 293 Chapter 13 cases in
which it had filed proofs of claim that were
to be dealt with in debtors’ proposed plans,
bankruptcy court had to be vigilant to
ensure that any settlement adequately pro-
tected interests of the debtor-mortgagors,
especially where impetus for trustee’s mo-
tions to compel was her concern that mort-
gage payments were not being properly
applied by mortgage lender, and that debt-
ors had been damaged thereby, and where
court had denied debtors’ motions for
leave to join in trustee’s motion upon as-
sumption that debtors’ interests were ade-
quately represented by trustee. Fed.
Rules Bankr.Proc.Rule 9019, 11 U.S.C.A.

3. Bankruptcy €=3033

Bankruptey court could not approve,
in its entirety and in its present form,
proposed settlement of contested matters
arising out of trustee’s motions to compel
residential mortgage lender to provide
loan histories in each of the 293 Chapter
13 cases in which it had filed proofs of
claim that were to be dealt with in debtors’
proposed plans, as failing to address prin-
cipal concern that led to filing of motions
to compel in the first place, i.e., that mort-
gage payments were not being properly
applied by mortgage lender, and that debt-
ors had been damaged thereby, where en-
tire $325,000 settlement payment was to
go to Chapter 13 trustee, with none of it
allocated to individual debtors who may
have been damaged, and where no definite
timetable was set for lender to complete

the reconciliation process that it had prom-
ised to undertake as part of settlement,
nor was any deflned procedure identified
or put in writing for carrying out this
reconciliation. Fed.Rules Bankr.Proc.Rule
9019, 11 U.S.C.A.

4. Bankruptcy €=3033

While court could not approve, in its
entirety and its present form, proposed

settlement of contested matters arising out -

of trustee’s motions to compel residential
mortgage lender to provide loan histories
in each of the 293 Chapter 13 cases in
which it had filed proofs of claim that were
to be dealt with in debtors’ proposed plans,
as failing to adequately protect interests of
debtor-mortgagors on whose behalf trus-
tee’s motions to compel were filed initially,
other aspects of settlement, such as pro-
posals for enhanced communication be-
tween Chapter 13 trustee and lender with
respect to final accounting process and
issuance of “payoff statements” to debtors,
appeared to provide solid foundation for
overall resolution of issues before court,
and warranted stay of court’s consider-
ation of motion to approve settlement to
provide parties with opportunity to ad-
dress bankruptcy court’s concerns. Fed.
Rules Bankr.Proc.Rule 9019, 11 U.S.C.A.

MEMORANDUM ORDER

THOMAS P. AGRESTI, Bankruptcy
Judge.

This matter involves 293 Chapter 13
cases in which virtually identical docu-
ments entitled Trustee’s Motion to Com-
pel Countrywide Home Loans Inc., fka
Countrywide Funding Corp. to Provide
Loan Histories and for Sanctions (“Mo-
tions to Compel”) were filed by Ronda J.
Winnecour, the Standing Chapter 13 Trus-
tee for this District (“Chapter 13 Trustee”)
against Countrywide Home Loans, Inc.
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(“Countrywide”). The Motions to Compel
all allege that Countrywide failed to prop-
erly post mortgage payments received
from the Chapter 13 Trustee in the form
of approximately eight “voucher check”
payments that were being made by her
during the period of 2005-2007 on behalf
of the Debtors in the 293 cases. As a
result, according to the allegations of the
Chapter 13 Trustee, all of the 293 Debtors
had been damaged and the integrity of the
bankruptey process was threatened.

On October 18, 2007, the Court entered
a Consolidation Order at the above num-
ber to allow for a more manageable reso-
lution of the Motions to Compel. After
the Consolidation Order was signed, a
number of the Debtors or their Counsel
attempted to formally join in or otherwise
actively participate in this matter. At the
December 5, 2007 hearing, the Court de-
nied all such requests for several reasons,
but primarily because to do otherwise
would have needlessly complicated the
process, especially since the Debtors’ in-
terests would be satisfactorily protected
by the Chapter 13 Trustee as implicitly
represented by her in filing the Motions to
Compel. See e.g., In re Beverly Charlton,
Case No. 00-11849, Document No. 51 at
129 (wherein the Chapter 13 Trustee cited
her superior knowledge as one of the rea-
sons for bringing the respective action).
See also Chapter 18 Trustee’s Report of
Fees and Expenses in Response to Order
of Court Dated July 15, 2008, Document
No. 129 at 129 (citing with approval the
Court’s conclusion to deny joinder re-
quests made by the Debtors because the
Chapter 13 Trustee “was best able to pur-
sue the issues presented in the Motions to
Compel”). At the same December 5, 2007
hearing the Court referred the matter to
mediation at the request of the Parties.

. At a June 24, 2008 Status Conference
the Parties informed the Court that the
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mediation had been successful and they
had reached a tentative settlement subject
to approval by the Court. The Court en-
tered an Order that same date, at Docu-
ment No. 119, directing the Parties to
submit a joint motion by July 14, 2008,
seeking Court approval of the settlement,
including a detailed explanation of the pro-
posed settlement. On July 14, 2008, a
Joint Motion for Order Pursuant to
Bankruptcy Rule 9019 Approving Settle-
ment and Compromise (“Joint Motion”)
was filed at Document No. 122 by the
Chapter 13 Trustee and Countrywide. A
copy of a Settlement Agreement and Gen-
eral Release of Claims (“Settlement
Agreement”) memorializing the proposed
settlement was attached as an exhibit to
the Joint Motion.

Broadly speaking, the Settlement Agree-
ment provides for a payment of $325,000
by Countrywide to the Chapter 13 Trustee
as reimbursement for expenses purported-
ly incurred by her in pursuing these mat-
ters, together with the implementation of
various prospective procedural steps to
provide a framework for addressing both
the affected Debtors’ cases as well as any
pending future cases involving Country-
wide. None of the settlement money is
proposed to go to the respective Debtors
or their counsel for the damages originally
alleged in this regard by the Chapter 13
Trustee in each of the 293 Motions to
Compel. In addition to the proposed set-
tlement between the Chapter 13 Trustee
and Countrywide, the Settlement Agree-
ment also included a discrete, proposed
settlement of one of the 293 cases, i.e., the
“Thompson Matter”, involving the bank-
ruptey case of In re Rodney and Lori
Thompson, Case No. 02-22982, upon pay-
ment by Countrywide of an additional
$7,000 to those Debtors and their attorney/.

A hearing date on the Joint Motion was
set for August 11, 2008. Notice of the
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Joint Motion and the hearing date, togeth-
er with an informative cover letter, were
served on the affected Debtors and their
counsel of record, as well as the United
States Trustee (“UST”) informing them
that any Response to the Joint Motion
was required to be filed by no later than
August 4, 2008. The Court also ordered
that the Chapter 13 Trustee and any attor-
ney who was anticipating receipt of funds
and/or compensation from the proposed
settlement monies were to file a “standard
fee application with the Court including a
narrative statement and a detailed break-
down of the time and services, the amount
of compensation sought from the settle-
ment funds, the explanation and purpose
for payment of the fees or funds to be
received and for which approval is sought,
and a copy of any fee agreement upon
which such payment is based.” See Order
dated July 15, 2008, Document No. 123 at
5.

Three Responses to the Joint Motion
were filed. Attorney Frank Yourick, who
represents the Debtors in In re Kevin and
Rose Marie Berkavich, Case No. 04-28578
and In re George and Dierda Willis, Case
No. 06-21968, filed an Objection to Pro-
posed  Settlement and Compromise
(“Yourick Objection”), Document No. 127.
Attorney Dennis Spyra, who represents
the Debtors in In re Jerry and Paula
Miller, Case No. 04-23270, In re Connie
Martino, Case No. 04-30058, In re Mark
Gunkle and Anita Mascuch-Gunkle, Case
No. 05-25571, and In re Gregory Olslow-
ski, Case No. 06-22584, filed an Objection
to Proposed Settlement and Compromise
(“Spyra Objection”), Document No, 130.
The UST filed The United States Trus-
tee’s Response to Joint Motion for Ap-
proval of Settlement and Compromise
Between. Countrywide Home Loans, Inc,
Chapter 13 Trustee Ronda J. Winnecour,

and Rodney and Lori Thompson (“UST
Response”), Document No. 131.

Two “fee applications” were also filed in
response to the July 15, 2008 Order. At-
torney Dennis Sloan filed Application of
Dennis M. Sloan & Associates, P.C. for
Compensation as Counsel for Rodney E.
And Lori M. Thompson (“Sloan Applica-
tion”), Document No. 128, seeking pay-
ment of $4,000 in attorney fees out of the
proposed settlement proceeds in the
Thompson Matter., Also filed in the na-
ture of a fee application was the Chapter
13 Trustee’s Report of Fees and Ex-
penses in Response to the Order of Court
Dated July 15, 2008 (“Trustee’s Report”),
Document No. 129. The Court found the
Trustee’s Report to be insufficiently infor-
mative and non-responsive to its July 15th
Order for a number of reasons. As a
result, on August 4, 2008, the Court issued
a Supplemental Order, Document No. 132,
directing the Chapter 13 Trustee, along
with the law firm that is representing her
(Babst, Calland, Clements & Zomnir, P.C.)
to file a Supplement to Trustee’s Report
correcting the deficiencies by noon on Au-
gust 7, 2008, so the scheduled hearing date
could go forward as planned.

In advance of the August 11, 2008 hear-
ing, the Chapter 13 Trustee did file a
Supplement to Trustee’s Report, Docu-
ment No. 134, which the Court also found
to be lacking in sufficient information so as
to allow it to approve the proposed settle-
ment. Prior to the hearing, the Court
caused the Chapter 13 Trustee’s Counsel
to be informed that the Supplement to
Trustee’s Report remained insufficient but
that due to the lack of time for any further
corrective action in advance of the hearing,
the Court would permit the hearing to go
forward as scheduled in the hope that per-
haps the necessary information would be
furnished at the hearing itself—something
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that did not come to pass.!

In considering the Joint Motion and
related filings, and after having now heard
from Counsel representing various inter-
ested parties at the August 11, 2008 hear-
ing, the Court is guided in its task by the
stated, original purpose behind the filings
of the Motions to Compel. As aptly
summed up by the Chapter 13 Trustee
herself:

The Countrywide litigation was com-
menced by the Chapter 13 Trustee to
ensure that Countrywide was timely
cashing monthly disbursement checks
and properly applying the funds to the
affected Debtors’ accounts. The Chap-
ter 13 Trustee also wanted to verify that
the Debtors’ records accurately re-
flected all of the Chapter 13 Plan pay-
ments and that no impermissible fees or
expenses were added to the Debtors’
accounts as a result of Countrywide’s
failure to timely cash checks and apply
plan payments. Lastly, the Chapter 13
Trustee wanted to promote the integrity
of this Court and the Bankruptey sys-
tem by seeking full disclosure from
Countrywide regarding the status of the
Debtors’ accounts.

Supplement to Trustee’s Report at 14,
Document No. 134 filed August 7, 2008.

[1,2] The Court is also mindful of its
obligation to scrutinize the proposed set-
tlement to ensure that it is “fair and equi-
table” to the persons who did not settle

1. At this same hearing the Court considered
and approved a separate settlement between
the Debtor and Countrywide in the case of In
re Sharon Hill, Case No. 01-22574. Although
the Hill case was one of the 293 in which the
Chapter 13 Trustee filed her Motions to Com-
pel it has always been on something of a
separate footing from the others because the
Debtor in that case had already been pursuing
relief from Countrywide, through her own
counsel, at the time the Motions to Compel
were filed. (See Motion to Enforce Dis-
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but who would nevertheless be impacted
by the settlement, i.e., the individual Debt-
ors. See, e.g., In re Nutraquest, Inc., 434
F.3d 639, 645 (3d Cir.2006). The need to
proceed in such a manner is particularly
acute in this case because one of the un-
derlying premises of the Motions to Com-
pel was that the Debtors were being dam-
aged by Countrywide’s actions (Motions to
Compel at 135) and were in fact “those
who are most affected by Countrywide’s
mismanagement” (Id. at 134). Moreover,
the Court denied all requests for joinder
by individual Debtors because of the ex-
plicitly stated assumption, not disputed by
the Chapter 13 Trustee, that she would be
pursuing this matter on behalf of all the
Debtors. See Transcript of Hearing on
Motions to Compel, December 5, 2007 at p.
26, Document No. 26. The Court must
therefore be vigilant in making sure that
any settlement adequately protects the in-
terests of these Debtors.

[3] After viewing the proposed Settle-
ment Agreement through this lens, the
Court has mixed impressions because, al-
though the proposed settlement is com-
mendable in many respects, it does not
appear to address all of the critical objec-
tives underlying the stated purposes for
filing the 293 separate Motions to Compel
in the first place.

On the one hand, the Court does not
believe the proposed Settlement Agree-
ment in its current form has sufficient
protections for the remaining 291 Debtors

charge, Document No. 59, and Amended Mo-
tion to Enforce Discharge, Document No. 165
filed in Hill). Although the Chapter 13 Trus-
tee has never been formally joined as a party
in the Hill enforcement of discharge matter (a
pending motion to that effect by her has yet to
be ruled on by the Court, see Document No.
170), she has been an active participant in the
process and claims that the case has served as
a vehicle for much of the discovery conducted
by the Chapter 13 Trustee related to issues
raised in this proceeding.
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upon whose behalf the Motions to Compel
were brought.? While there definitely ap-
pears to be good intention in this regard,
the Court is concerned that the essential
substance of the Settlement Agreement
leaves too much open to future contingen-
cies to be worthy of current approval.

At the August 11th hearing, Country-
wide and the Chapter 13 Trustee ex-
pressed optimism that the “reconciliation
process” set forth in the Settlement Agree-
ment can be completed expeditiously after
settlement approval in such a manner so
as to allow for a “prospective” resolution of
the “Debtor issues” originally raised by
the Chapter 13 Trustee in her Motions to
Compel® However, no set timetable for
doing so is spelled out and there would not
seem to be any real impetus for the pro-
cess to be completed once the settlement is
approved. Furthermore, no defined pro-
cedure is identified or put in writing, the
Parties simply agreeing in concept and

2. The debtors in Hill and Thompson, having
struck separate settlements with Countrywide,
are no longer in the group of Debtors who
will need to rely on the proposed settlement
between the Chapter 13 Trustee and Country-
wide to protect their interests.

3. Although the Parties represented the ‘‘rec-
onciliation process’” as one of the key features
of the proposed settlement, the actual me-
chanics of that process are left surprisingly
vague in the Settlement Agreement. See id. at
93(d)(i). Paraphrasing that provision, the
Parties have merely agreed that Countrywide
will reconcile its records regarding all
amounts it believes are due from each of the
affected Debtors and then provide that infor-
mation to the Chapter 13 Trustee. If the
Chapter 13 Trustee agrees with Countrywide’s
figure, the matter is resolved; if the Chapter
13 Trustee disagrees then Countrywide will
either adjust its records to conform to what
the Chapter 13 Trustee believes the figure

should be or provide her with information to

show why it believes her records are inaccu-
rate. If the Parties cannot come to an agree-
ment, the matter will be submitted to the
Court for determination. This seems to add

“agreeing to agree” to the details of the
process at a later time.

Under the Settlement Agreement, Coun-
trywide secures its release of future claims
related to issues raised in the Motions to
Compel and the Chapter 13 Trustee is
paid. As noted, there is also room for
uncertainty as to how the contemplated
reconciliation process will turn out. At the
August 11th hearing both Parties indicated
an expectation that the “reconciliation”
would show that no improper fees had
been imposed on any of the Debtors’ loans,
but neither one was in a position to make a
commitment to the Court to that effect.
To the extent the Parties’ optimism in that
regard is misplaced, it would be the Debt-
ors who would suffer the consequences,
with minimal protection afforded to them
at that point by the Settlement Agreement.

The Court’s concern over the uncertain-
ty surrounding the reconciliation process is
compounded by the proposal that the en-
tire $325,000 settlement amount go to the

very little to the process already in place
following submission of the Trustee's Final
Report and Account, a procedure already
available to the Parties. Furthermore, as is
indicated above, no time frame is specified for
any of this to occur. At the August 1ith
hearing the Parties informed the Court that
they had not yet worked out the details of this
reconciliation process but expected to do so
after the settlement was approved. The Court
is not comfortable with approving a settle-
ment when the implementation of such an
important part thereof is still to be deter-
mined. The Parties also said that one poten-
tial, additional benefit to the Debtors as set
forth in this provision of the Settlement Agree-
ment is that Countrywide may agree to waive
loan charges to the extent its records differ
from the Chapter 13 Trustee's. However,
without more than that, the Court is unwilling
to presume that there will be any such waiv-
ers except perhaps with respect to de minimis
differences, so that aspect of the proposed
settlement bears little weight on whether it
should be approved.
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Chapter 13 Trustee with none of it allocat-
ed to the Debtors despite the allegations in
the Motions to Compel that the individual
Debtors had been damaged by Country-
wide’s actions. The prayer for relief in the
Motions to Compel ask for a total sanction
of $3,000 in each of the cases, with $2,000
to go to the Chapter 13 Trustee and $1,000
to go to counsel for the Debtor. Applying
this 2/3-1/3 split as a rough guide, the
Court would have anticipated that over
$100,000 of the settlement fund would be
designated to go to the Debtors or their
counsel rather than the $0 that is actually
being proposed. Perhaps there is a justifi-
able reason for such a one-sided allocation,
but the information which has been sub-
mitted to date concerning the attorney
fees and other expenses allegedly incurred
by the Chapter 13 Trustee in pursuing this
and related matters is not sufficient to
make that case.

[4] On the other hand, despite the mis-
givings expressed above, as noted, there
are positive aspects to the proposed settle-
ment as well. The Court is impressed that
the Chapter 13 Trustee and Countrywide
were able to reach an agreement on what
had seemed a potentially intractable dis-
pute, and moreover, an agreement with
some praiseworthy features. The propos-
als for enhanced communication between
the chapter 13 Trustee and Countrywide
with respect to the final accounting pro-
cess and the issuance of a “payoff state-
ment” to debtors, among other things,
have the potential to significantly improve
the Chapter 13 process in this District.
For this reason, although the Court is not

4, In fairness to the Chapter 13 Trustee, part
of the consideration for the $325,000 settle-
ment amount is designated toward resolution
of all claims she may have in the Sharon Hill
matter. See n. I, above. The Court has pre-
viously recognized the contributions of the
Chapter 13 Trustee in that specific matter but
they are not necessarily related to the issues
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willing to approve the Settlement Agree-
ment in its current form because of its
failure to adequately protect the rights of
the 291 affected Debtors, the Court never-
theless believes the Settlement Agreement
provides a solid foundation for an overall
resolution of the issues before it. As such,
the Court believes the Parties should be
given an opportunity to take some addi-
tional steps to alleviate the Court’s con-
cerns and reservations in approving the
Settlement Agreement in its current form
in hope that a revised settlement can be
proposed which ultimately meets with the
Court’s approval. Therefore,

AND NOW, this I4th day of August,
2008, with the above as background and
for the reasons stated further on the rec-
ord at the August 11, 2008 hearing, it is

‘hereby ORDERED, ADJUDGED and

DECREED as follows:

(1) The Joint Motion is GRANTED in
part, insofar as it seeks approval of the
settlement of the “Thompson Matter” upon
the terms and conditions as set forth in the
current version of the Settlement Agree-
ment with the Sloan Application to be
approved by separate order. In all other
respects, consideration of the Joint Motion
is STAYED subject to the further provi-
sions of this Order;

(2) On or before August 18, 2008, Coun-
trywide shall provide the Chapter 13 Trus-
tee with an updated loan history and pay-
off statement for the loans in the cases
involving the Yourick Objection and the
Spyra Objection so as to enable the Chap-
ter 13 Trustee to complete an audit in

raised in the Motions to Compel. Unfortu-
nately, the Settlement Agreement provides no
breakdown or allocation of the settlement
funds for this purpose. It is for this reason
the Court has required the Chapter 13 Trustee
to detail her services and expenses in this
regard.
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those cases, as “test cases”, to further
support the Parties’ belief that no fees or
charges of any kind were added to any of
the loans as a result of Countrywide’s al-
leged mishandling of any payment voucher
checks as set forth in the Motions to Com-
pel;

(3) On or before September 3, 2008, the
Chapter 13 Trustee shall file with the
Court a Status Report on the results of
her completed audits in the cases involved
in the Yourick Objection and the Spyra
Objection (as well as in any other cases in
which she may have completed an audit as
of that time) with copies of said Status
Report also to be served on Countrywide,
the UST, and Attorneys Yourick and Spy-
ra;

(4) On or before September 3, 2008, the
Chapter 13 Trustee shall file a Second
Supplement to Trustee’s Report to provide
additional information, consistent with the
requirements of the Court as stated in its
prior Orders and at the August 11th hear-
ing, to support the justification for her
recovery of attorney fees and expenses as
part of the settlement of this matter in
manner and form as contemplated by the
Court’s Local Rules as they relate to filing
fee applications. See L.R. 2016-1 and re-
lated rules, forms and procedures. In par-
ticular, both the Chapter 18 Trustee and
her law firm shall provide:

(a) time records that provide detailed
explanation of the tasks performed
and which, to the extent possible,
separately assign time entries to
those actions/services involving the
present case and those involving the
individual proceeding at In re Shar-
on Hill, Case No. 01-22574;

(b) a Category Listing consistent with
L.R. 2016-1 shall be included to
show a breakdown, explanation
and/or general purpose for the vari-
ous time entries;

(c) in the case of Chapter 13 Trustee
office employees, an explanation as
to the basis for the asserted hourly
rate to be applied shall be provided,
including the job title of the person
performing the task as well as identi-
fying paralegal services or simply of-
fice staff services; and,

(d) to the extent that any of the time
entries may reasonably be deemed
to be clerical in nature, a justifica-
tion as to why the Court should
consider them as representing com-
pensable expenses for purposes of
determining whether the settlement
should be approved. See generally,
In re Busy Beaver Building Cen-
ters, Inc., 19 F.3d 833 (3d Cir.1994);

(5) On or before September 3, 2008, the
Chapter 13 Trustee and Countrywide shall
jointly report back to the Court whether
they have been able to reach an accord
regarding the modification of the Settle-
ment Agreement which would address the
concerns of the Court with respect to pro-
tection of the Debtors interests in the rec-
onciliation process by either:

(a) waiting to approve any settlement
until completion of the reconciliation
process as to all remaining 291 cases
thereby assuring the identification of
any problem issues revealed there-
by, and if possible, their respective
resolution; or,

(b) providing a mechanism whereby
Debtors will be protected by Coun-
trywide agreeing to pay their legal
expenses incurred in the event of
successfully challenging any amount
later to be claimed by Countrywide
to be due on any of the affected
loans as a result of the issues raised
in the Motions to Compel; or,

(c) such other approach as will substan-
tially protect the interests of the
Debtors if the instant matter is to be
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resolved prior to the completion of
the 291 reconciliations.

(6) On or before September 3, 2008, At-
torneys Yourick and Spyra shall each file
Fee Applications compliant with L.R.
2016-1 for all cases involved in this matter
in which they allege they are entitled to
receive attorney fees or expenses, provid-
ed however, that they may combine appli-
cations for multiple cases into a single
application so long as the information they
provide is broken down for each individual
case involved. On or before September
20, 2008, any Responses to the Fee Appli-
cations shall be filed by any interested
parties.

(7) On or before September 3, 2008,
Countrywide shall file a Reply to the
UST’s Response, particularly addressing
the points raised in Paragraphs 8 and 9
thereof requesting clarification as to the
scope of the releases provided in the pro-
posed Settlement Agreement on any claims
or causes of action which the UST has or
is currently prosecuting, or in the future
may pursue against Countrywide, and the
non-disparagement provision found at
Paragraph 3(p) of the Settlement Agree-
ment (including whether Countrywide is
willing to delete or modify it as requested
by the UST); and,

(8) A further Status Conference in this
matter is scheduled for Thursday, October
2, 2008 at 2:00 P.M. in Courtroom D, 54th
Floor, U.S. Steel Tower, 600 Grant Street,
Pittsburgh, PA 15219.

W
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In rel BROKERS, INCORPORATED.
Debtor.

Carlton Eugene Anderson,
et al, Plaintiffs,

V.

Brokers, Incorporated
et al, Defendants.

Bankruptcy No. 04-53451.
Adversary No. 04-06074.

United States Bankruptey Court,
M.D. North Carolina,
Winston—-Salem Division.

Oct. 17, 2008.

Background: Former president of Chap-
ter 11 debtor-development company, who
also had served as a director of debtor,
brought prepetition state-court action
against debtor, and debtor asserted vari-
ous counterclaims against former presi-
dent. Matter was subsequently removed to

federal court and, following entry of order

granting in part and denying in part mo-

tions for summary judgment, trial was

held.

Holdings: The Bankruptcy Court, Cath-

arine R. Carruthers, J., held that:

(1) former president engaged in “unfair or
deceptive acts or practices” within the
meaning of the North Carolina Unfair
and Deceptive Trade Practices Act
(UDTPA);

(2) former president’s acts were not “in or
affecting commerce” within the mean-
ing of the UDTPA,;

(3) although the court imposed a construc-
tive trust as a remedy for former pres-
ident’s constructive fraud and breach
of his fiduciary duties, it declined to
award a money judgment against for-
mer president’s wife or her limited lia-
bility company (LLC), as third party
recipients of the funds subject to the
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allow it to proceed with the pending state
court ejectment action.

An appropriate Order will be entered.

O & KEY NUMBER SYSTEM
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In re Sharon Diane HILL, Debtor,

Roberta A. DeAngelis, Acting United
States Trustee for Region 3,
Movant,

V.

Countrywide Home Loans, Inc., Gold-
beck, McCafferty and McKeever, and
Attorney Leslie Puida, Respondents.

No. 01-22574 JAD.

United States Bankruptey Court,
W.D. Pennsylvania.

Oct. 5, 2010.

Background: Residential mortgage lend-
er, against which order to show cause had
been entered why sanctions should not be
imposed based, inter alia, on its failure to
properly apply postpetition payments from
Chapter 13 debtor-mortgagor and trustee,
moved to dismiss following comprehensive
settlement between lender and the Federal
Trade Commission (FTC).

Holding: The Bankruptey Court, Thomas
P. Agresti, Chief Judge, held that lateness
of lender’s motion to dismiss, after exten-
sive discovery, a long trial, and the filing of
proposed findings of fact and conclusions
of law, and fact that court was not con-
vinced that matters covered by settlement
fully corresponded with matters at issue
under order to show cause not convinced
that matters covered by settlement fully
corresponded with matters at issue under

order to show cause, counseled against
dismissal.

Motion denied.

1. Bankruptcy @=2187

Initial decision whether to issue order
to show cause why sanctions should not be
imposed is within sound discretion of bank-
ruptey court, as is ultimate decision wheth-
er to impose sanctions.

2. Bankruptcy &2187

Decision whether to dismiss order to
show cause why sanctions should not be
imposed once it has been issued is akin to
decision not to award sanctions, and is
subject to same discretionary standard.

3. Bankruptcy &=2187

Subsequent settlement between resi-
dential mortgage lender and Federal
Trade Commission (FTC) did not warrant
dismissal of order to show cause that
bankruptey court had earlier entered
against this same lender why sanctions
should not be imposed based, inter alia, on
its failure to properly apply postpetition
payments from Chapter 13 debtor-mortga-
gor and trustee, unilateral changing of
monthly payment amount without requisite
notice to debtor, her counsel or trustee,
and subsequent presentation to debtor’s
counsel, in attempt to justify increase in
payment amount and postbankruptey fore-
closure actions, what purported to be cop-
ies of change-of-payment letters mailed to
debtor’s counsel, but which were actually
after-the-fact creations by lender’s employ-
ee; while FTC settlement purported to be
“global” in nature, court was not convinced
that matters covered by settlement fully
corresponded with matters at issue under
order to show cause, lender’s motion to
dismiss was filed extremely late in process,
after extensive discovery, a long trial, and
the filing of proposed findings of fact and
conclusions of law, and benefit to be gained
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by fully airing bankruptey court’s findings,
given the occasionally egregious nature of
lender’s conduct, outweighed any consider-
ation of simply dismissing order to show
cause in part.

Donald R. Calaiaro, Calaiaro & Corbett,
P.C., Kenneth Steidl, Steidl & Steinberg,
Robert O. Lampl, Pittsburgh, PA, for
Debtor.

MEMORANDUM ORDER

THOMAS P. AGRESTI, Chief Judge.

Presently before the Court is the Mo-
tion to Dismiss with Prejudice the
Court’s July 29, 2009 Amended Rule to
Show Cause As to It (“Motion”), Docu-
ment No. 541 filed by Respondent Coun-
trywide Home Loans, Inc. The United
States Trustee (“UST”) filed a Statement
in Support of the Motion at Document
No. 547. A Response by the remaining
Respondents, Goldbeck, McCafferty and
McKeever and Leslie Puida (“collectively
“GMM”) was filed at Document No. 553.

The Motion seeks dismissal of the Rule
to Show Cause issued by the Court on
July 29, 2009.! The basis for the Motion
is alleged to be “material developments”
that have occurred subsequent to the trial
on the Rule that was held in December
2009, namely, the consummation of a set-
tlement agreement between Countrywide
and the Federal Trade Commission effect-
ed by a Consent Order entered in the
Central District of California which is in-
tended to be “comprehensive” and “global”
in nature. As part of that settlement, the
UST agreed to voluntarily dismiss certain
pending adversary proceedings and other

1. The Motion mistakenly refers to a ““Amend-
ed Rule to Show Cause.” In fact only one

bankruptey-related matters in other bank-
ruptcy courts involving Countrywide.
However, since the present matter was
initiated by this Court and could not be
unilaterally dismissed by the UST, it was
agreed that Countrywide would seek dis-
missal and the UST would support that
request, which she has done. GMM gen-
erally opposes the Motion, but claims that
if it is granted the Court should dismiss
the entire Rule. For the reasons which
follow, the Motion will be denied.

[1-3] The initial decision whether to
issue the Rule was within the sound dis-
cretion of the Court, and likewise, the ulti-
mate decision whether to impose sanctions.
See, e.g., Chambers v. NASCO, Inc. 501
U.S. 32, 50, 111 S.Ct. 2123, 115 L.Ed.2d 27
(1991), In re Prudential Ins. Co. of Amer-
ica Sales Practice Litigation Agent Ac-
tions, 278 F.3d 175 (3d Cir.2002), Arrow
Drilling Co., Inc. v. Carpenter, 125 Fed.
Appx. 423 (3d Cir.2005), Sermak v. Manu-
el 194 F.3d 1314 (6th Cir.1999), and Sum-
ler v. Secretary of Health and Human
Services, 834 F.2d 711, 713 (8th Cir.1987).
Although there is scant authority on the
test for dismissing a rule once it has been
issued, such is obviously akin to a decision
not to award sanctions and subject to the
same standard of discretion. See, e.g., Ea-
gle Comtronics, Inc. v. Arrow Communi-
cation Laboratories, 305 F.3d 1303 (Fed.
Cir.2002) (court found that district court
abused its discretion by not imposing sanc-
tions pursuant to its inherent power where
an order, clear and unambiguous on its
face, was violated). After considering the
Motion and all pertinent facts the Court
concludes that dismissal is not warranted.

In the first place, in a reversal of the
normal pattern, the Rule was issued only

Rule was issued.
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after extensive discovery had been con-
ducted. In a sense, the UST had to con-
vince the Court that there was sufficient
evidence for a rule to show cause to be
issued, and that threshold having been
crossed, the matter became of institutional
interest to the Court. Before it could do
so, the Court would have to be presented
with a compelling reason to drop the Rule
in these circumstances. That compelling
reason has not been provided.

Secondly, the Court is not convinced
that the matters covered in the Consent
Order fully correspond with the matters at
issue under the Rule. Despite some broad-
ly-worded language from the UST in the
process leading up to the issuance of the
Rule, by which she tried to couch the
present case as an example of alleged na-
tional and systemic abuses by Country-
wide, when the Court issued the Rule it
did so only on narrow and well-defined
grounds highly specific to the Sharon Hill
case. Furthermore, the evidence present-
ed at trial was similarly focused, with the
UST making only fleeting references to
anything that might be viewed as evidence
of a system-wide problem. The Court has
reviewed the Comsent Order attached to
the Motion and while some' of its wide
scope may partially encompass the conduct
at issue under the Rule, it does not fully
capture the Rule.

Third, the Motion was filed extremely
late in the process. As noted, extensive
discovery was conducted, a long trial was
held, closing arguments were made, and
proposed findings of fact and conclusions
of law were filed—all by early March 2010.
The Court was reviewing the voluminous
evidence and working on an opinion when
Countrywide and the UST filed a “Status
Report” on May 20, 2010, in which they
stated that they had reached a “conditional
resolution” of the issues between them and
asked the Court to defer a decision on the

Rule pending certain conditions precedent
to such resolution. In response to that
development, the Court put the prepara-
tion of the Opinion on the “back burner”
and scheduled a hearing for June 11, 2010,
to discuss the Status Report. At the hear-
ing, the Court informed the Parties that it
would not be bound by any “outside” set-
tlement between Countrywide and the
UST but would certainly consider any mo-
tion to dismiss that might be filed. If such
motion was to be filed, the Court anticipat-
ed it would be done fairly soon but, in fact,
the Motion was not filed until more than
two months later, by which time the Court
had resumed work on the opinion in ear-
nest.

The Court understands that Country-
wide's dealings with FTC leading to the
settlement in the California court were on
a separate track and not tied to this case.
The Court is not “blaming” Countrywide
in that sense for the late filing here. Nev-
ertheless, the Court is very reluctant to
grant a request to dismiss a case at this
juncture in the process. For the Court to
do so in a matter of this nature would
almost seem to be a shirking of its duty.

Fourth, in deciding the Motion, the
Court had the benefit of effectively com-
pleting its opinion on the Rule and tenta-
tively concluded that Countrywide would
only be sanctioned as to Item 4 of the
Rule—for filing a false pleading in this
Court. That is a matter highly specific to
this case and in no sense within the four
corners of the Consent Order. The Court
has since finalized this view, as will be
apparent from the opinion on the Rule
being concurrently issued. Given the find-
ing that the Rule will be vacated with
respect to Items 1, 2 and 3 contained in it,
that may have been a sufficient reason to
grant the Motion with respect to that part
of the Rule. Although the Court consid-
ered that possibility, it ultimately decided
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that the more appropriate approach was to
deny the Motion in its entirety so that the
portion of the Opinion addressing Items 1,
2 and 8 would still be included. Even
though sanctions were not imposed against
Countrywide for a number of reasons as to
those Items, Countrywide’s actions were
not blameless and were at times, egre-
gious. The Court finds that the benefit to
be gained by fully airing its findings out-
weighs any consideration of simply dis-
missing the Rule in part.

AND NOW, this 5th day of October,
2010, for the foregoing reasons, it is OR-
DERED, ADJUDGED and DECREED
that the Motion to Dismiss with Prejudice
the Court’s July 29, 2009 Amended Rule to
Show Cause As to It is DENIED.

O & KEY NUMBER SYSTEM

—~umzE

In re Frank A. AMELUNG and
Eugenia Marie Amelung,
Debtors.

Michael R. Bakst, Plaintiff,
v.
Robert J. Probst, Defendant.

Bankruptcy Nos. 09-90004—
DD, 07-15492-PGH.
Adversary No. 09-80182-DD.

United States Bankruptey Court,
D. South Carolina.

Sept. 17, 2010.
Background: Chapter 7 trustee brought
adversary proceeding to set aside transfer
in exercise of strong-arm powers as credi-
tor holding an allowed unsecured claim.
Holding: The Bankruptcy Court, David
R. Duncan, J., held that prepetition trans-

fer that Chapter 7 debtor made for no
consideration, at time when he was indebt-
ed to two creditors that currently held
allowed unsecured claims against estate,
was avoidable by trustee in exercise of
strong-arm powers as creditor holding an
allowed unsecured claim.

Judgment for trustee.

1. Bankruptey €&=2704

Strong-arm  provision authorizing
trustee to avoid transfer of interest of the
debtor in property that is avoidable under
applicable law by creditor holding an unse-
cured claim does not establish any sub-
stantive provisions for avoiding transfers,
but merely gives trustee the status of
unsecured creditor under state law. 11
U.S.C.A. § 544(b)(1).

2. Bankruptcy €=2726.1(1)

In strong-arm proceeding to avoid
transfer as avoidable under applicable law
by creditor with unsecured claim, burden
of demonstrating existence of actual credi-
tor with viable, allowed claim is on trustee.
11 UB.C.A. § 544(b)(1).

3. Bankruptey €=2727(1)

In strong-arm proceeding to avoid
transfer as avoidable under applicable law
by creditor with unsecured claim, trustee
satisfied burden of demonstrating exis-
tence of such a creditor by identifying two
creditors that held unsecured claims
against debtor at time of transfer, and that
had allowed claims in bankruptey case. 11
U.S.C.A. § 544(b)(1).

4. Fraudulent
206(2)

Under South Carolina law, elements
of fraudulent transfer avoidance action de-
pend on status of creditor pursuing cause
of action, as creditor in existence at time of
challenged transfer or only subsequent

Conveyances &=74(1),

640



IN RE HILL 503

Cite as 437 B.R. 503 (Bkrtcy.W.D.Pa. 2010}

rate parties in the course of a matter of
common interest, (2) the communication
was designed to further that effort, and (3)
the privilege has not otherwise been
waived. The Debtor has met that burden.
Thus, all 26 documents at issue are pro-
tected from discovery. The Debtor is in-
structed to submit an order under certifi-
cation of counsel.

Yours very truly,

Christopher S. Sontchi
United States Bankruptey Judge

O & KEY NUMBER SYSTEM

—HvmE

In re Sharon Diane HILL, Debtor.

Roberta A. DeAngelis, Acting United
States Trustee for Region 3,
Movant,

V.

Countrywide Home Loans, Inc., Gold-
beck, McCafferty and McKeever, and
Attorney Leslie Puida, Respondents.

No. 01-22574 JAD.

United States Bankruptcy Court,
W.D. Pennsylvania.

Oct. 5, 2010."

Background: Order to show cause was
issued against residential mortgage lender
and its attorneys why sanctions should not
be imposed for their alleged misconduct in
failing to properly credit payments re-
ceived under Chapter 13 debtor’'s cure-
and-maintenance plan, in attempting to
collect what they should have realized was
highly doubtful deficiency, and in engaging
in allegedly deceptive conduct in settle-
ment negotiations with debtor’s attorney

and in their representations to bankruptey
court.

Holdings: The Bankruptcy Court, Thom-
as P. Agresti, Chief Judge, held that:

(1)

(@)

3)

4)

mortgage lender’s mistakes in handling
debtor’s account did not rise to level of
conduct sanctionable in exercise of
court’s inherent power;

residential mortgage lender’s continu-
ing attempts to collect alleged deficien-
cy, even after employees who engage
in this collection activity learned that
debtor, trustee and bankruptey court
had never been given requisite notice
of increase in monthly payment
amount and should have realized that
there was no deficiency, did not war-
rant imposition of sanctions;

no sanctions could be imposed on lend-
er for erroneously presenting, as cop-
ies of actual chan\ge-in-payment letters
mailed to debtor, after-the-fact formu-
lations;

false statement in motion to quash no-
tices of Rule 2004 examinations was
such as to warrant imposition of Rule
9011 sanctions; and

lender’s attorneys also engaged in
sanctionable conduct in failing to
promptly notify debtor’s attorney of
fact that change-in-payment letters
were never sent, while engaging in set-
tlement negotiations with debtor’s at-
torney, and in deliberately or at least
recklessly misrepresenting to bank-
ruptey court that they had apprised
debtor’s attorney of fact that letters
were never mailed.

So ordered.

1. Bankruptey €=2187

er,

Bankruptey courts have inherent pow-
as federal courts, to sanction those

appearing before them in order to achieve
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orderly and expeditious disposition of
cases by controlling conduct of litigants.

2. Bankruptcy 2134, 2187

Bankruptey court’s inherent power to
sanction those appearing before it is dis-
tinct from its contempt power.,

3. Bankruptcy ¢2187

Level of misconduct that must be
found to justify the imposition of sanction
pursuant to court’s inherent power exceeds
that which is merely inadvertent or even
negligent.

4. Bankruptcy ¢2187

Generally, court’s inherent power to
sanction should be reserved for those cases
in which the conduct of party or attorney
is egregious, in sense of being conspicuous-
ly bad or offensive, and no other basis for
sanctions exists.

5. Bankruptcy &2187

While residential mortgage lender
failed to properly account for payments
that Chapter 13 debtor-borrower made
over course of her cure-and-maintenance
plan, and also failed to provide requisite
notice of changes in payment amount, with
result that payment increases were invalid
and that it improperly instituted foreclo-
sure proceedings at time when, having sue-
cessfully completed her plan and made all
payments owing after case was closed,
debtor was current on mortgage debt,
mortgage lender’s mistakes did not rise to
level of conduct sanctionable in exercise of
court’s inherent powers.

6. Bankruptcy ¢=2187

Residential mortgage lender’s continu-
ing attempts to collect alleged deficiency,
even after employees who engaged in this
collection activity learned that Chapter 13
debtor-borrower, trustee and bankruptey
court had never been given requisite notice
of increase in monthly payment amount

and should have realized that there was no
deficiency, did not warrant imposition of
sanctions in exercise of bankruptcy court’s
inherent authority, where mortgage lender
was able to articulate a legal argument for
why deficiency was still collectible, where
there was lack of evidence of any pervasive
or systematic abuse by lender, and where
lender and debtor had entered into settle-
ment which compensated debtor for any
injury that she sustained as result of lend-
er’s actions.

7. Bankruptcy &=2187

While change-of-payment letters that
mortgage lender provided to attorney who
represented mortgage borrower during
her successful Chapter 13 case, to show
that it had given requisite notice of in-
crease in debtor-borrower’s monthly pay-
ment and to demonstrate that there was
shortfall in debtor’s payments at conclu-
sion of case and that it was justified in
pursuing postbankruptcy foreclosure pro-
ceedings, did not represent copies of any
letters that lender had actually mailed to
debtor, her attorney or trustee, but were
after-the-fact productions of lower level
employee of lender, generated by employ-
ee only in attempt to disclose information
about debtor’s account, no sanctions could
be imposed on lender for erroneously pre-
senting these letters to debtor’s attorney
in belief that they were something else,
where lender promptly notified its attor-
neys after discovering true nature of these
letters and was not clearly shown to have
been aware of attorneys’ failure to immedi-
ately pass this information on to debtor’s
attorney; while lender’s failure to adjust its
settlement demands after learning of true
nature of letters was suspicious, court
could not find the egregious conduct re-
quired for imposition of sanctions in exer-
cise of its inherent power based upon such
circumstantial evidence and inferences that
could be drawn therefrom,.
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8. Bankruptcy ¢&=2187

Bankruptey Rule 9011 is intended to
deter the filing of pleadings or other docu-
ments with frivolous legal arguments or

questionable factual assertions. Fed.Rules
Bankr.Proc.Rule 9011, 11 U.S.C.A.

9. Bankruptcy €=2187

Imposition of Rule 9011 sanctions is
based upon an objective standard of rea-
sonableness under the circumstances;
showing of bad faith is not required. Fed.
Rules Bankr.Proc.Rule 9011, 11 U.S.C.A.

10. Bankruptcy €=2187

False statement in motion to quash
notices of Rule 2004 examinations that was
filed by mortgage lender’s attorney, indi-
cating that lender believed that issues re-
garding debtor’s purported postpetition
default related to Chapter 13 trustee’s and
debtor’s failure to adjust their payments
“despite having received proper notices of
increases in postpetition mortgage pay-
ment,” was such as to warrant imposition
of Rule 9011 sanctions against lender, as
party most responsible for this falsehood,
where, two weeks prior to filing of this
motion to quash, two of lender’s employees
involved in production of motion had
learned that change-of-payment letters
were never mailed to debtor, her attorney,
or trustee, such that representation was
either intentionally false or result of lack
of communication between attorney and
the four employees of mortgage lender
involved in production of motion. Fed.
Rules Bankr.Proc.Rule 9011, 11 U.S.C.A.

11. Bankruptcy €=2187
Use of the word “believes” to qualify
false representation made in motion to
" quash did not preclude imposition of Rule
9011 sanctions where, pursuant to Rule,
any such belief had to be formed after
reasonable inquiry, and no such inquiry
was present with regard to a representa-
tion, even a representation made on belief,

which two of the individuals involved in
production of motion knew at the time to
be false. Fed.Rules Bankr.Proc.Rule
9011, 11 U.S.C.A.

12. Bankruptcy 2187

Mere fact that, at time mortgage lend-
er was participating in production of mo-
tion to quash that contained a statement
that was demonstrably false and known by
two of its employees involved in production
to be false, it was also facing a number of
other actions by Chapter 13 trustee did
not excuse this falsehood or preclude impo-
sition of Rule 9011 sanctions, given lend-
er’s status as large entity with extensive
resources at its disposal; no credible evi-
dence was presented to show that it would
have been impossible, or even unduly bur-
densome, for lender to comply with its
obligations under Bankruptcy Rule 9011.
Fed.Rules Bankr.Proc.Rule 9011, 11
U.S.C.A.

13. Bankruptcy €=2187

Bankruptey court’s discretion with re-
spect to imposition of Rule 9011 sanctions
includes power to impose sanctions on
client alone, solely on counsel, or on both
client and counsel. Fed.Rules Bankr.Proc.
Rule 9011, 11 U.S.C.A.

14. Bankruptcy €=2187

Rule 9011 sanctions should fall on
client rather than on counsel, where coun-
sel has reasonably relied on client’s mis-
representations or client’s failure to dis-
close relevant facts; however, attorney’s
reliance must be reasonable under the cir-
cumstances. Fed.Rules Bankr.Proc.Rule
9011, 11 U.S.C.A.

15. Bankruptcy €=2187

Sanction imposed for violation of
Bankruptey Rule 9011 must be lmited to
that which is sufficient to deter repetition
of such conduet or comparable conduct by
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others similarly situated.  Fed.Rules
Bankr.Proc.Rule 9011(e)(2), 11 U.S.C.A.

16. Bankruptcy 2187

Public censure of mortgage lender, for
allowing attorney that represented it in
filing motion to quash to make factual
representation that was known to be false
by two of the four employees of lender
involved in production of motion, was most
appropriate Rule 9011 sanction, where
lender had already incurred attorney fees
and settlement costs in connection with its
conduct and imposition of additional mone-
tary penalty would have minimal further
effect. Fed.Rules Bankr.Proc.Rule
9011(c)(2), 11 U.S.C.A.

17. Bankruptcy &=2187

Absent any evidence that local counsel
representing mortgage lender in proceed-
ings in bankruptey court had ever passed
on to lender’s main attorneys a bankruptey
judge’s suggestion that counsel consult two
recent decisions of court, these main attor-
neys, in connection with later order to
show cause why they should not be sanc-
tioned for their conduct in bankruptey
case, would not be required to justify their
conduct in light of these judicial decisions.

18. Bankruptcy €=2187

Bankruptey court’s doubts as to
whether residential mortgage lender’s at-
torneys truly believed that lender was en-
titled to collect alleged deficiency, despite
fact that it had never mailed change-in-
payment letters to Chapter 13 debtor,
debtor’s attorney or bankruptey trustee to
notify them of increase in monthly pay-
ment as required by bankruptey court or-
der, or whether explanation that attorneys
offered for why they had this belief was an
after-the-fact rationalization which attor-
neys invented only to avoid being sanc-
tioned for continuing to engage in their
collection efforts after learning that these
change-in-payment letters were never

437 BANKRUPTCY REPORTER

mailed, was insufficient basis upon which
to impose sanctions in exercise of court’s
inherent powers.

19. Bankruptcy &2187

Residential mortgage lender’s attor-
neys engaged in conduct sanctionable by
bankruptey court, after learning that mort-
gage lender had never mailed to Chapter
13 debtor-borrower, debtor’s attorney or
bankruptey trustee the change-in-payment
letters on which lender relied in asserting
that their was postpetition deficiency in
debtor’s payments, in failing to promptly
notify debtor’s attorney of this fact while
engaging in settlement negotiations with
him and in deliberately or at least reck-
lessly misrepresenting to bankruptey court
that they had apprised attorney of fact
that letters were never mailed.

20. Bankruptcy €=2187

On order to show cause why sanctions
should not be imposed on mortgage lend-
er’s attorneys, not just for presenting to
Chapter 13 debtor-borrower’s attorney, as
copies of change-in-payment letters sup-
posedly mailed to debtor, after-the-fact
compositions of lender’s employee, but for
failing to promptly notify debtor’s attorney
of true nature of these letters once they
discovered the truth, and while they en-
gaged in settlement negotiations with
debtor’s attorney, burden was upon mort-
gage lender’s attorneys to prove that they
had given prompt notice.

21. Attorney and Client ¢=32(14)

Attorney who holds out false letters to
opposing counsel as being real, even if
innocently so, and then subsequently be-
comes aware of their falsity, has obligation
to correct matters by informing opposing
counsel.

22. Bankruptcy @=2164.1, 3030

Attorney’s loyalty to bankruptey
court, as an officer thereof, demands integ-
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rity and honest dealing with court, and
when attorney departs from that standard
in conduct of case, he perpetrates a fraud
on court.

23. Attorney and Client €&=32(4)

If adversary system of justice is to
function according to design, court must
assume that attorney will observe his re-
sponsibilities to legal system, as well as to
client.

24. Bankruptcy €3030

Firm attorneys who had knowledge, in
light of privileged e-mails of which they
were aware, of misleading nature of testi-
mony of member of firm in proceedings in
bankruptey court had duty to take some
remedial action, even though it could po-
tentially require divulging attorney-client
privileged material.

25. Bankruptcy €22129, 2187, 3030

Conduct of counsel in permitting an-
other attorney in his firm to “sign” docu-
ment on behalf of counsel, even though
counsel did not review document in ques-
tion before it was filed with bankruptecy
court, and even though attorney using sig-
nature stamp was not member of bar of
bankruptcy court and was not admitted
pro hac vice to appear before it, was de-
ceptive and violative of spirit, if not the

letter, of Bankruptey Rules. Fed.Rules
Bankr.Proc.Rules 9010(a), 9011(a), 11
US.CA.

Patrick S. Layng, Esq., Chicago, IL,
United States Trustee.

1. The Court’s jurisdiction to hear and deter-
mine the Rule to Show Cause it issued arises
under 28 U.S.C. §§ 1334 and 157 as well as
the inherent power of the federal courts
which includes 7/ U.S.C. § 105. This is a
core matter pursuant to 28 US.C.

Lisa D. Tingue, Esq., Norma Hilden-
brand, Esq., for United States Trustee.

Thomas A. Connop, Esq., Dallas, TX,
Dorothy A. Davis, Esq., Pittsburgh, PA,
for Countrywide Home Loans, Inc.

Francis Manning, Esq., for Goldbeck,
McCafferty and McKeever/Atty. Leslie
Puida.

MEMORANDUM OPINION
AND ORDER

THOMAS P. AGRESTI, Chief Judge.

Presently under consideration by the
Court is a Rule to Show Cause Order
(“Rule”) issued by the Court on July 29,
2009, at Document No. 465, by which the
Respondents were directed to establish
cause as to why they should not be subject
to “public censure, monetary sanctions, re-
strictions on the right to appear before
this Court or any combination thereof” for
seven, specifically identified areas of po-
tentially sanctionable conduct.!

The Rule arises from the allegation by
the UST in her Amended Motion for Rule
to Show Cause, Document No. 236, that
the Respondents engaged in sanctionable
conduct with respect to post-discharge col-
lection efforts on a mortgage loan obli-
gation of Sharon Hill, the Chapter 13
Debtor. There is a dense factual back-
ground that must be considered by the
Court in reaching a decision on whether
sanctions should be imposed. Before turn-
ing to a detailed review of the facts, how-
ever, it may be beneficial to provide a
thumbnail sketch of the event that more
than anything else caused a seemingly rou-
tine post-discharge dispute to snowball

§ 157(b)(2)(A). This Opinion constitutes the
Court’s findings of fact and conclusions of law
pursuant to Fed.R.Bankr.P. 7052 made appli-
cable to contested matters pursuant to Fed.
R.Bankr.P. 9014.
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into an involved proceeding that has been
ongoing for several years in this Court.

The event in question ocecurred on De-
cember 20, 2007, during a hearing on a
Motion to Emforce Discharge, Document
No. 59 (“Motion to Enforce”), which the
Debtor had filed against her mortgage ser-
vicer, Respondent Countrywide Home
Loans, Inc. (“Countrywide”), on June 25,
2007. The Motion to Enforce alleged that
the Debtor’s mortgage to Countrywide had
been brought current during the course of
her 60-month Chapter 13 plan, as evi-
denced by a March 9, 2007 Order, Docu-
ment No. 46, (“Cure Order”) issued after
the completion of the plan. The Motion to
Enforce further alleged that as soon as the
Chapter 13 Trustee completed making
payments in the case, the Debtor herself
seamlessly began making regular monthly
payments due under the mortgage to
Countrywide to keep it current. Despite
that, shortly after the discharge, Country-
wide began attempting to collect on the
mortgage and asserted that the Debtor
was more than $4700 in arrears on the
mortgage.

At the time the Motion to Enforce was
filed, the Hill case was assigned to the
Honorable Jeffery A. Deller and he held
several hearings on the Motion to Enforce,
continuing the matter in each instance at
the request of the Parties. On November
19, 2007, responsibility for deciding the
Motion was transferred to the Under-
signed as part of an overall consolidation
and assignment of some matters involving
Countrywide and its practices in a number
of cases within this Distriet. See Docu-
ment Nos. 86, 88, 90, 94 and 96. See also
Mise. Nos. 07-00203-TPA and 07-00204-

2. In this Opinion the Court will generally use
the full name the first time a person is men-
tioned and use only the last name thereafter,
with two exceptions. First, both Julie Steidl
and her law partner and husband, Ken Steid],
represented the Debtor, so they will be re-

TPA. Following this reassignment, the
December 20, 2007 hearing was the Un-
dersigned’s first opportunity to consider
the Motion to Enforce.

Prior to the hearing the Court reviewed
the relevant pleadings and it quickly be-
came apparent that the Motion to Enforce
might become far more involved than
could have been reasonably anticipated
based solely on a cold reading of the docu-
ments. The first person to speak, Debt-
or’s Counsel Julie Steidl (“Ms. Steidl”)?2,
made a rather startling announcement. In
reviewing the file in preparation for the
hearing she had discovered that a photo-
copy of a payment change letter that had
been produced by Countrywide in discov-
ery (one of three such letters) that ap-
peared on its face to be a letter dated
September 22, 2003 from Countrywide to
the Debtor, with a copy shown going to the
Chapter 13 Trustee and to Debtor’s coun-
sel, indicated an address for Counsel’s of-
fice at “Suite 2830 Gulf Tower, 707 Grant
Street,” Pittsburgh, PA. That was puz-
zling to counsel—and the Court as well—
because Ms. Steidl reported that on Sep-
tember 22, 2003 the office was still located
at 210 Grant Street; Counsel’s office did
not move to the present “707 Grant
Street” address until October 27, 2003.
Countrywide’s counsel, Leslie Puida (“Pui-
da”), one of the Respondents here, replied
that the Payment Change Letters had not
been held out as genuine, but were merely
a convenient vehicle to show payment
changes that had occurred in the mortgage
over the years. Nevertheless, there were
enough questions raised by the Letters
and Counsel’s explanation of them that the

ferred to as “Ms. Steidl”” and “Mr. Steidl” to
avoid confusion. Second, there was a Coun-
trywide employee named Kimberly Hill (no
relation to Debtor), so her full name will
always be used.

646



IN RE HILL

509

Cite as 437 B.R. 503 (Bkrtcy.W.D.Pa. 2010}

Court permitted discovery, and ultimately
issued the Rule which was the subject of
the trial.®

This Opinion will begin with findings of
fact and then move into a legal discussion,
wherein any further factual amplification
will be made as necessary. For the rea-
sons that follow, the Rule will be vacated
with respect to the first three of the
“counts” directed against Countrywide, but
sanctions will be imposed as to the fourth
count. As to Goldbeck, McCafferty and
McKeever (“GMM”) and Puida, the Court
finds that the Rule should be vacated with
respect to the first count directed against
them, but that sufficient evidence exists
which require the imposition of sanctions
the remaining two counts of the Rule
Therefore, a further hearing will be sched-
uled as to those Respondents limited to
the issue of an appropriate sanction.

FACTS

Roberta A. DeAngelis is the acting Unit-
ed States Trustee for Region 3 (“UST”).
Countrywide is incorporated under the
laws of the State of New York and main-
tains its prineipal place of business in Cali-
fornia. At all relevant times Countrywide
was a servicer of consumer mortgages in
the United States. GMM was, and is, a
law firm with a business address of Suite
5000 Mellon Independence Center, 701
Market Street, Philadelphia, Pennsylvania.
Puida is an attorney licensed to practice
law in the Commonwealth of Pennsylvania.
She is employed by GMM and is admitted
to practice before the United States Dis-
trict Court for the Western District of
Pennsylvania. GMM is primarily owned
by two partners, attorney Michael
McKeever and attorney Gary McCafferty,
with each owning 47% of the firm, and the
rest owned by others, including Puida, who
owns 1%. As explained further below,

3. See Page 26 of this Opinion for the specific

GMM and Puida represented Countrywide
at all relevant times herein in connection
with the matters involving the Debtor.

On March 19, 2001, the Debtor, appear-
ing pro se, filed a voluntary Chapter 13
Petition in the United States Bankruptcy
Court for the Western District of Pennsyl-
vania. On or about April 16, 2001, Nation-
al City Mortgage Company (“National
City”) filed a proof of claim asserting a
$7,210.89 arrearage on the Debtor’s home
mortgage. The mortgage and note was a
fixed rate loan, so principal and interest
never changed. At some time around
June, 2001 the Debtor retained attorney
Kenneth Steidl (“Mr. Steidl”) to represent
her. On June 15, 2001, Mr. Steid] filed an
Amended Plan on behalf of the Debtor
(Doe. No. 12). Under the terms of the
Amended Plan, the Debtor proposed to
pay National City, an estimated amount of
$7,930 over 45 months to cure her pre-
petition mortgage arrearage, together with
her post-petition mortgage payments. Na-
tional City did not object to the Amended
Plan.

An Order Confirming Plan as Modified
(“Confirmation Order”) was entered on
July 3, 2001 (Doc. No. 14), which provided,
inter alia, that “[alny creditor whose pay-
ment changes due to variable interest
rates, change in escrow, or change in
monthly payment shall notify Trustee and
the Debtor at least 20 days prior to the
change taking effect.” This language is
consistent with this Court’s Chapter 13
Procedure #9, which became effective
July 1, 2004, and states:

All notices of postpetition monthly pay-

ment changes must be served on the

debtor, debtor’s counsel and the Trus-
tee. This applies not only to the
mortgage changes but to any monthly
payment currently being paid by the

Items of inquiry as set forth in the Rule.
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Trustee. Service of such a notice shall
not be construed as a violation of the
automatic stay.

Thereafter, the Debtor made her regular
plan payments to the Chapter 13 Trustee.
The Trustee then disbursed plan payments
in accordance with the Amended Plan in-
cluding the required payments to National
City.

On June 23, 2003, a Notice of Transfer
of Claim was filed with the Court, stating
that the Debtor’s loan was being trans-
ferred from National City to Countrywide
effective July 1, 2003. On June 25, 2003, a
few days prior to Countrywide acquiring
the Debtor’s loan, the Chapter 13 Trustee
made a payment, check # 0374360, in the
amount of $971.74 to National City. This
payment was not credited to the Debtor by
National City prior to the transfer of the
loan to Countrywide on July 1, 2003.
Upon transfer of the Hill loan, Country-
wide failed to account for all of the
Amended Plan payments previously made
to National City by the Trustee. Country-
wide’s loan history only reflected that
Debtor’s post-petition mortgage payments
were paid through March 2003 (due for
April 2003), rather than June 2003 (due for
July 2003). Upon acquisition of the loan
Countrywide was therefore wrong in the
paid-through date by three months.

Under Countrywide’s internal proce-
dures, when a loan is in bankruptey, it is
the responsibility of a case technician in
Countrywide’s Bankruptcy Department to
order an escrow analysis on an annual
basis. The escrow analysis is completed
by the Escrow Department and a report is
sent to an assistant manager and manager
in the Bankruptcy Department where any
necessary payment change letters are sup-
posed to be generated. On October 22,
2003, Countrywide audited the Chapter 13
Trustee’s website as to the Debtor’s loan
and discovered that check # 0374360 had

not been applied to the Debtor’s account,
but for whatever reason, it did not correct
that omission at that time. On October 25,
2004, Countrywide conducted an escrow
analysis and changed the Debtor’s stated
monthly payment amount to $639.98 from
$486.31, effective on December 1, 2004.
However, despite the notice requirements
in the Confirmation Order and this
Court’s Procedure # 9, Countrywide failed
to provide notices of this payment change
to the Debtor, her attorney, or the Chap-
ter 13 Trustee. Subsequently, Country-
wide applied the increased payment
amount to the Debtor’s account eight times
between December 2005 and February
2007, Contrary to its own procedures, as
well as the requirements of the Real Es-
tate Settlement Practice Act, see 12 U.S.C.
§ 2609 and 24 CF.R. § 3500.17(c)(3),
Countrywide failed to do an annual escrow
analysis on the Debtor’s account in 2005 or
2006.

On February 1, 2007, the Chapter 13
Trustee filed an Application for Approval
of Final Report of Completion of Chapter
18 Plan (“Application”), together with a
proposed Order, Document No. 43. The
Application reflected that all plan pay-
ments required under the Amended Plan
had been paid and the mortgage payments
were current through the December 6,
2006 mortgage payment. The Trustee’s
last distribution to Countrywide was made
on November 22, 2006 in advance of the
December 2006 regular monthly mortgage
payment. During the course of the
Amended Plan, the Debtor fully paid her
mortgage arrearage of $7,210.89 as set out
in National City’s Proof of Claim. The
Chapter 13 Trustee made arrearage-relat-
ed disbursements of $4,007.19 to National
City and $3,203.70 to Countrywide. In
addition, $33,853 was disbursed for current
monthly mortgage payments during the
course of the Amended Plan. The Appli-
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cation requested, among other things, that
the Court enter an order determining that
the Amended Plan had been completed
and was binding on all creditors.

On February 4, 2007, Countrywide was
served by first class United States mail
with copies of the Application, the Final
Report, the proposed Order, and the Order
setting hearing date at the address it listed
on its notice of transfer. Countrywide did
not file a response to the Application or
the Final Report. On March 9, 2007 this
Court entered an Order (“Cure Order”),
Document No. 46, which approved the
Trustee’s Final Report and Account and
provided in part:

Each and every creditor is bound by the
provisions of the completed plan, wheth-
er or not the claim of such creditor is
provided for by the Plan, and whether
or not such creditor has objected to, has
accepted or had rejected the Plan. All
mortgage and other secured debts pro-
vided for by the Plan are hereby found
to be cured of any and all monetary
defaults as of the date of the Trustee’s
last distribution, and no additional inter-
est, late fees or penalties may be as-
sessed for the time periods or payments
due prior to that date.

On March 16, 2007, the Court entered a
Discharge of Debtor after Completion of
Chapter 18 Plan (the “Discharge Order”)
granting the Debtor a discharge pursuant
to 11 U.S.C. § 1328(a). Countrywide re-
ceived actual notice of both the Cure Order
and the Discharge Order on March 19,
2007. Countrywide did not seek reconsid-
eration of or appeal of either the Cure
Order or the Discharge Order. On March
29, 2007, those Orders became final and
binding. On May 18, 2007, the Final De-
cree was entered and the case was closed.

After the Chapter 13 Trustee finished
making mortgage payments under the
Amended Plan, the Debtor contacted

Countrywide service representatives to de-
termine the correct payment amount she
should be making. She was not provided
with the requested information but was
instead told she should “speak to her at-
torney.” The Debtor called Mr. Steidl
who told her she should pay the amount
she had been paying prior to the bankrupt-
cy. On February 11, 2007, the Debtor
made her January and February, 2007,
monthly mortgage payments directly to
Countrywide with two checks, # 8410 and
# 8411, both in the amount of $490.00.
The checks were accepted by Countrywide
and cashed. On March 7, 2007, the Debtor
sent her March 2007, monthly mortgage
payment directly to Countrywide, check
# 8441, in the amount $490.00. That
check was also accepted and cashed by
Countrywide.

At some time around March 20, 2007,
Countrywide performed a discharge audit
on the Debtor’s loan. The stated purpose
of the discharge audit is to perform a full
review of the account while it has been in
Countrywide’s Bankruptey Department so
as to identify and ensure that all proce-
dures have been followed and that the
status of the loan is correct prior to releas-
ing it from the Bankruptcy Department.
One part of the audit is apparently de-
signed to compare, the Chapter 13 Trus-
tee’s disbursements with Countrywide’s
postings in order to identify and reconcile
any discrepancies. In the Debtor’s case,
the discharge audit failed to reconcile the
discrepancies between the Trustee’s rec-
ords and Countrywide’s records as noted
above and incorrectly concluded that the
Debtor did not make payments for June
2005, August 2005, April 2006, November
2006, and January 2007. The audit also
failed to correct Countrywide's loan rec-
ords to reflect a “paid-through” date of
March 2007, rather than the October 2006
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paid through date, reflected on its loan
history.

On March 26, 2007, Countrywide re-in-
stituted the foreclosure process on the
Debtor’s home that had been interrupted
several years earlier by her hankruptcy
filing. The “AS-400”* for her loan con-
tained an entry dated March 26, 2007,
stating that team leaders and managers
were advised that the Debtor’s bankruptcy
was terminated and the appropriate office
was to continue with the foreclosure pro-
cess. Shortly thereafter, the Debtor was
contacted by Countrywide and told that
she owed money. The Debtor again in-
formed Countrywide personnel that her
loan was not in default and that she had
successfully completed her bankruptey and
was current in her payments. Despite
receiving this information, Countrywide
failed to stop the foreclosure process and
correct its records. On March 29, 2007, an
escrow analysis was performed on the
Debtor’s loan and the regular monthly
mortgage payment amount of $639.98, as
calculated by the 2004 escrow analysis,
was reduced to $523.82, due to an “escrow
overage.”

On April 9, 2007, Countrywide sent a
Notice of Intention to Foreclose to the
Debtor which stated that she owed
$4,166.16 for missed payments from No-
vember 2006 to April 2007. On April 12,
2007, the Debtor once again told Country-
wide personnel by telephone that she owed
nothing and had received a bankruptey
discharge. On or about April 13, 2007, the
Debtor sent her April 2007 monthly mort-
gage payment, in the amount of $500, to
Countrywide, which returned the payment
on April 16, 2007, stating it was being

4. ""AS-400" is the name given by Country-
wide to its electronic loan servicing program.
All loan servicing information and events are
supposed to be entered into the AS-400 sys-
tem without exception. All Bankruptcy De-

returned, “due to less than 1 of 6 play-
mentsl/no commitment to cure.”

As a result of Countrywide’s failure to
cease the foreclosure process, the Debtor
contacted Mr. Steidl and asked for his
help. On April 23, 2007, Mr. Steidl sent a
letter to Countrywide at the appropriate
address in which he expressed the view
that the mortgage should actually be in a
current status because of the effect of the
Cure Order and the uninterrupted pay-
ments the Debtor had been making since
the completion of the Amended Plan. The
letter also enclosed several relevant docu-
ments from the bankruptcy case, asked
Countrywide to adjust its records to show
the mortgage was current, and asserted
that, if necessary, he would file a motion to
enforce discharge. Mr. Steidl never re-
ceived a reply to this letter.

On May 10, 2007, the Debtor made her
May 2007, monthly mortgage payment, in
the amount of $523.82, and re-sent her
April monthly payment in the amount of
$523.81. Countrywide returned the May
and April payments on May 16, 2007, stat-
ing that $1047.63 was returned, “due to 2
of 7 playments]/no commitment to cure.”
The Debtor continued to send monthly
payments to Countrywide every month,
from June through October 2007.

On May 20, 2007, Landsafe Title issued
a title report for Countrywide on the Debt-
or’s property and stated, among other
things, that bankruptcies “had not been
searched” and that Countrywide would
provide bankruptcy information. On May
25, 2007, Countrywide made a referral to
GMM for purposes of filing a foreclosure
action on the Debtor’s mortgage®. A

partment employees have access to the AS-
400 system.

5. GMM represents secured creditors in New
Jersey and Pennsylvania and it has represent-
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paralegal at GMM prepared a foreclosure
complaint against the Debtor pursuant to
the firm’s policy. The paralegal used a
foreclosure complaint checklist to prepare
the complaint, mistakenly answering “No”
to the question, “Does the Title Search
show any bankruptey filings.” GMM itself
did no research on PACER or elsewhere
to determine whether the Debtor had filed
for bankruptey. Per GMM firm practice,
no attorney was involved in the prepara-
tion or review of the foreclosure complaint
against the Debtor before it was filed and
it was not signed by an attorney, although
a signature appearing to be that of attor-
ney Joseph Goldbeck was placed on the
signature line.5

On June 15, 2007, Countrywide, through
GMM, filed the complaint in mortgage
foreclosure against the Debtor in the
Court of Common Pleas of Allegheny
County, Pennsylvania. The foreclosure
complaint incorrectly alleged that the
mortgage was in default because monthly
payments of principal and interest were
due and unpaid for November 1, 2006,
forward. The complaint demanded pay-
ment for unpaid principal, interest, late
charges and other fees totaling $37,880.69.

The Debtor took a couple of actions in
response to the filing of the foreclosure
complaint by Countrywide. One was to
file a complaint with the Pennsylvania At-
torney General. Her complaint set forth
the pertinent facts and questioned how
Countrywide could file a foreclosure action
when they had been paid. She stated that
her attorney had done his best to resolve
the matter but “Countrywide just ignores
everything.” Upon receipt of that com-
plaint, the Attorney General sent a letter
to Countrywide advising it that a com-

ed Countrywide since 1995. In 2007 it
earned roughly $1.8 million in legal fees from
Countrywide, approximately 10% of its total
revenues. -

plaint had been filed and enclosing a copy.
Countrywide was requested to respond in
writing within 15 days. Countrywide mis-
identified the Debtor’s complaint to the
Attorney General and routed it to a techni-
cian. It did not conduct an investigation
or take any other action to respond to the
Attorney General.

The Debtor, acting through Mr. Steidl,
also moved to reopen the bankruptey case
and filed the Motion to Enforce on June
25, 2007. The Motion to Emnforce recited
the key facts concerning the completion of
the Amended Plan, the entry of the Cure
Order, and the Debtor’s own payments
made after completion of the Amended
Plan in support of the contention that the
mortgage was current. The Motion o
Enforce asked the Court to enter an order
requiring Countrywide to cease its collec-
tion efforts and to amend its records to
reflect that the loan was current.

On August 1, 2007, Countrywide,
through GMM, filed a Response to the
Motion to Enforce at Document No. 73.
The Response was prepared by Ann
Swartz, an attorney at GMM who was not
admitted to practice in the Western Dis-
trict of Pennsylvania. Swartz placed the
“e-signature” of Puida (who is admitted to
practice in this Court) on the signature
line of the Response. Although it purport-
ed to be signed by her, Puida did not assist
in the preparation of the Response nor did
she review it prior to its filing. The Re-
sponse admitted a number of the allega-
tions in the Motion to Enforce, but stated
that Countrywide lacked sufficient infor-
mation as to other allegations which were
thus deemed denied. A number of “affir-
mative defenses” were also set forth.

6. Sece the further discussion of this point, in-
fra. at p. 71-72.
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A first hearing on the Motion to Enforce
was held on August 8, 2007 before the
Honorable Jeffery A. Deller after he re-
opened the case and permitted the Motion
to Enforce to proceed. Countrywide was
represented at this hearing by local Pitts-
burgh counsel, whose services had been
retained by GMM. Judge Deller was ad-
vised by local counsel that Countrywide
needed some additional time to conduct an
investigation into the allegations contained
in the Motion to Enforce. Judge Deller
continued the matter to September 19,
2007, along with giving some cautionary
instructions to counsel:

I read your client’s answer and com-
pared it to what the motion recites,
which is a simple motion. They talk
apout the payments [that] were ten-
dered and when we get here your client
doesn’t have any information. You
should know whether payments have
been tendered or not. You should know
whether payments have been returned
or not. These type of institutions keep
records to that effect. And to file an
answer which says well, we really don’t
know anything, candidly, is ridieu-
lous. ...

T'll continue this for a period of 30 days

. you might want to read In Re

Szalinski, one of my opinions that are

online and in Re Miller.

See Transcript of Hearing on Motion to
Enforce, Aug. 8, 2007, at 4-5, Document
No. 1237

At the continued hearing, Countrywide’s
local counsel again appeared, while Mrs.
Steidl appeared for the Debtor. Prior to
the hearing, Puida instructed local counsel
to raise the issue of post-petition tax pay-
ments by Countrywide. Countrywide’s

7. For the cases to which Judge Deller made
reference, see In re Miller, 2007 WL 81052
(Bankr,W.D.Pa.2007) and In re Szalinski, 360
B.R. 104 (Bankr.W.D.Pa.2007).

theory of recovery based on post-petition
payment of taxes is that it was owed for
the difference between what it advanced in
escrow payments during the postpetition
period beginning in July 2003 and what
was collected from the Debtor to pay these
escrow advances during this same period.
Judge Deller questioned the viability of
that theory in light of the language in the
Cure Order, again pointing out that his
decisions in Szalinskt and Miller did not
allow mortgagees to come in after the fact
and seek to collect escrow shortfalls when
they failed to follow the proper procedures
for doing so during the case. Judge Deller
encouraged local counsel to make his client
aware of those cases and allowed a further
continuance of the matter to October 31,
2007, which he stressed would be the “final
hearing” on the matter. See Tr. of 9/19/07
hearing at 3-4, Document No. 124,

A number of relevant communications
transpired between Countrywide and
GMM at around this time concerning the
Debtor’s loan account. On September 18,
2007, a day before the hearing referred to
above, a Countrywide bankruptey special-
ist, Kimberly Hill, sent an e-mail to GMM
paralegal Christopher Amann., The e-mail
included payment change information and
with regard to the Debtor’s loan, stated:

The debtor is due 11/1/06-present. Pay-
ment amount from 1/2006-4/1/2007 is
639.98.  Effective 5/1/07-present the
payment is 523.82 per escrow analysis
that was done. Thank you.

See UST Exhibit CA; 12/10 tr. at 2822
On September 20, 2007, a day after the
hearing, Amann sent an e-mail to Kimber-
ly Hill stating in part:

8. Trial was held on December 7-10, 2009.
References to testimony at trial are given by
date and transcript page.
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Hi Kim, the hearing on debtor’s Motion
to Enforce Discharge has been contin-
ued to 10/31/07. We will need the fol-
lowing information in order to be fully
prepared for this hearing.
® Payment amount when your office ac-
quired the loan and each payment
change thereafter.
e A payment history from 2003 that
shows which monthly contractual and/or
postpetition payments were credited
with each payment. Please be advised
that this information must be received
by October 4, 2007. Thank you in ad-
vance.
Chris

See GMM Exhibit G.

In response to that e-mail, Kimberly Hill
accessed the “Impound/Escrow Account
Review” screens for the Debtor’s loan on
Countrywide’s AS—400 computer loan ser-
vicing system. She then used a letter
template to create three documents that
reflected the date of each analysis of the
Debtor’s escrow account, as shown on
Countrywide’s computer system and the
change thereby calculated to the Debtor’s
monthly mortgage payment, including es-
crow (“Payment Change Letters”). On
their face, the Payment Change Letters
appeared to be copies of Letters actually
sent from Countrywide, under Kimberly
Hill’s signature, to the Debtor on the dates
of September 22, 2003, October 25, 2004,
and March 29, 2007 notifying her of pay-
ment changes.! See GMM Ex. G.

The Payment Change Letters also
showed Mr. Steidl and the Chapter 13
Trustee as recipients of copies ostensibly
sent on the dates reflected on them.
There was no disclaimer or other indica-

9. Countrywide admitted that its policies re-
quired an escrow analysis to be performed by
it each-year for loans in bankruptcy. Howev-
er, despite this policy, none was done for this
Debtor’s loan in either 2005 or 2006. 12/8

tion on any of them to show that they were
not, in fact, actual copies of authentic let-
ters that were created and sent on the
dates shown. In other words, as all Par-
ties concede, in the absence of knowledge
to the contrary, it would be reasonable for
anyone to believe the Payment Change
Letters were copies of actual Letters sent
in the mail on the dates shown to the
indicated parties.

Kimberly Hill transmitted the three
Payment Change Letters along with some
other materials to Amann at GMM via e-
mail dated September 20, 2007 that stated:

Chris,

Attached are the payment change letters
and the payment ledger for payments
received under the bankruptey. These
are the only escrow analysis that have
been done on this loan. I've requested
the regular loan history to be faxed to
you also. Please email me if any addi-
tional information is needed. Thank
you.

See GMM Ex. G. Kimberly Hill did not
include in this e-mail any explanation or
disclosure that the Payment Change Let-
ters were actually created on September
20, 2007, or that they had never been sent
to the Debtor, her counsel, or the Chapter
13 Trustee. Despite the implication in
Amann’s email to Kimberly Hill that the
materials had to be received by October 4,
2007, for the October 31, 2007 hearing,
there is nothing in the record to indicate
that any of the materials sent by Kimberly
Hill were then forwarded by GMM to Mr.
Steidl at this time. Instead, the case ap-
pears to have been essentially dormant for
the next several weeks.

Trial Transcript at 232. Countrywide could
provide no explanation for its deviation from
its policy with respect to the Hill loan. 12/9
Trial Tr. at 32.
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Coincidentally, on October 10, 2010, the
Chapter 13 Trustee for this district, Ronda
Winnecour, filed Motions to Compel
against Countrywide in 293 separate Chap-
ter 13 cases, including this Sharon Hill
case. Countrywide was served with these
motions on October 15, 2010. On October
18, 2010 the UST then filed Notices of
Rule 2004 Exams in 10 of those 293 cases,
including the Hill case, and served them on
GMM. Michael McKeever promptly for-
warded the Notices to his contact at Coun-
trywide, John Smith, the Vice President of
Foreclosure, Bankruptcy Real Estate
Management.

The combination of these actions by the
Chapter 13 Trustee and the UST dramati-
cally elevated the visibility and importance
of the Hill case to Countrywide. While it
appears to have been previously treated as
a relatively low-level matter by Country-
wide, it suddenly became a matter of con-
cern to high-ranking individuals at the
company such as Smith, his boss Mark
Acosta, and Assistant General Counsel
Charles Townsend. Qutside litigation

10. The matter involving the UST’s attempt to
conduct Rule 2004 exams was heard at Misc.
No. 07-204. The Court conducted a status
conference in that matter on November 15,
2007, and the fact that the Hill case was the
one ongoing case among the ten in which
exams were being sought was prominently
featured. In response to a question from the
Court as to the limitation on the UST's assert-
ed power to engage in Rule 2004 exams pur-
suant to 7/ U.S.C. § 307, counsel for Country-
wide stated that the UST could only act in an
“active case or proceeding that is not dis-
posed of by res judicata.” Tr. of 11/15/2007
hearing at 30, Doc. No. 29 in Misc. No. 07-
204. After some further discussion about the
ten cases in which the UST sought to take
Rule 2004 exams during which the Court ex-
pressed some doubt as to whether the UST
Could act in old, closed cases, the following
exchange occurred between the Court and
Countrywide's attorney:

Court: Let's take the current case that
Judge Deller’s investigating [i.e., Hill]. No

counsel also became involved by no later
than October 24, 2010. At GMM, whereas
the matter had formerly been solely the
responsibility of Puida, named partners
McKeever and McCafferty now became
directly involved in the case.

The new-found significance of the Hill
case for Countrywide and its attorneys
originally seems to have been largely relat-
ed to the fact that, in regard to the unre-
solved Motion to Enforce, it was an open,
pending case, something of potential rele-
vance on the issue of whether the UST had
standing and authority to pursue Rule
2004 exams against Countrywide.*

Events occurring between October 24—
26, 2007, are key to the Court’s decision
and must be examined in some detail. As
a first step in the case following its new
prominence, Puida was apparently asked
to prepare a status report on the case
because she e-mailed such a report to
McKeever and McCafferty on October
24th at 1:07 P.M."* This report summa-
rized the status of the case and made
reference to the Payment Change Letters,

res judicata, still in play. Why can't the
U.S. Trustee come in and take a 2004
exam based on what's going on there?
Counsel: Because the debtor and Country-
wide are about to present an agreed or-
der to Judge Deller on December 12th,
Id. at 38, Counsel obviously proved to be
mistaken in this assertion that an agreed
order was about to be presented but the
point is clear that Countrywide thought that
by settling Hill it could thwart the UST’s
efforts regarding the Rule 2004 exams.

11, There is some confusion in the case involv-
ing the timing of e-mail communications be-
tween GMM and Countrywide because they
are in different time zones—GMM in the East-
ern and Countrywide in the Central. The
same e-mail may thus show two different
“sent” times depending on where it was re-
ceived. For purposes of this Opinion the
Court has attempted to “convert’ all times to
Eastern time.
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including them as attachments to the
email. Puida’s report notes the failure to
implement the payment changes as set
forth in the Payment Change Letters as
the reason for the Debtor purportedly ow-
ing an arrearage. McKeever forwarded
this report and the attachments to several
people at Countrywide, one of whom in
turn forwarded it to Melissa “Lisa” Mid-
dleton, the head of the Countrywide Bank-
ruptey Department. Middleton in turn
forwarded the report and attachments to
Bobbi Hook, Assistant Vice President of
Bankruptey and asked her to review them.

In reviewing the attachments, Hook re-
alized that something was amiss because
two of the Payment Change Letters pre-
dated Kimberly Hill's employment at
Countrywide, so it would have been impos-
sible for her to have sent them. Hook also
checked the Countrywide AS400 computer
system and imaging system only to discov-
er that no such Letters had ever been
sent. Hook reported the news of her dis-
covery to Middleton on October 25th and
was instructed by Middleton to speak to
Kimberly Hill about the matter and also to
advise Countrywide’s outside counsel of
her findings in regard to the Payment
Change Letters.

At about the same time as this was
happening, on October 25th at 3:09 P.M.,
in an effort to begin negotiations toward a
resolution of the Motion to Enforce which
appears to have been spurred on by the
heightened status of the case, and follow-
ing a telephone discussion, Puida sent a
facsimile to Mr. Steidl that included the
three Payment Change Letters, a payment
history for the Debtor’s loan from 2003 to
date, and the Chapter 13 Trustee’s ledger
relating to the Debtor’s loan. This facsim-
ile stated:

Attached please find payment change

letters, a payment history from 2003 to

the present and the trustee’s ledger.

My review of this information leads me
to think that the discrepancy in this case
stems from the failure of the trustee to
disburse the increased monthly payment
amount throughout the case.

Please review and advise if you agree.
If so, please advise if the debtor would
be interested in amicably resolving the
matter.

See UST Exhibit BZ.

The high level of interest in trying to
settle the Hill case is further indicated by
the fact that Puida advised McKeever that
same date by e-mail at 7:49 P.M. of her
efforts to contact Mr. Steidl and conclud-
ing that she would try sending a fax to him
at home. At 8:00 P.M. Puida did send Mr.
Steidl a fax at his home stating that she
wanted to resolve the matter and it would
need to be done the next day (October
26th) because her “client” would be out of
town the next week.

Efforts at settlement of the Motion to
Enforce continued the next day, October
26th. At 10:54 A.M. Puida sent an e-mail
to Townsend, McKeever, McCafferty and
Smith summarizing her activities the pre-
vious day and stating that she had already
tried to reach Mr. Steid] three times that
day. Puida’s e-mail says that Mr. Steidl
had not yet looked into the matter and not
reviewed the documentation that was sent
to him on September 24, 2007 so she “re-
sent” the information to him. Despite that
assertion, no documentary evidence exists
supporting the notion that the materials
had ever been sent to Mr. Steidl on Sep-
tember 24th and nothing in the October
25th fax from Puida to Mr. Steidl indicates
that this was a “resend” of materials previ-
ously provided.

Apparently sometime within an hour or
so of sending that e-mail to Townsend and
others, Puida did then speak with Mr.
Steidl because at 1:03 P.M. she sent an e-
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mail to McKeever reporting on her conver-
sation with him, including Mr. Steidl’s
statement that he did not have any copies
of the Payment Change Letters in his file.
At 2:05 P.M. Puida sent an e-mail to Town-
send, McKeever, McCafferty and Smith
that was largely the same as the one she
had previously sent to McKeever at 1:03
P.M., with the notable omission of Mr.
Steidl’s statement about not having copies
of the Payment Change Letters in his file.
Puida also asked for settlement parame-
ters that would be acceptable to Country-
wide, stating that she would do her best to
have the matter resolved prior to the Octo-
ber 31st hearing.

Shortly after Puida’s 2:056 P.M. e-mail
was sent, Hook and Puida had a discussion
during which Hook provided Puida with
settlement parameters. Puida reported
this conversation to Smith, McCafferty and
McKeever in an e-mail sent at 3:00 P.M.
and said she would do all she could to have
the matter settled by “Tuesday,” i.e, by
October 30th. Hook reported on this same
conversation to Smith and Middleton in an
e-mail sent at 4:24 P.M.

Hook testified at trial that it was during
this conversation on October 26th with
Puida that she advised Puida about the
true nature of the Payment Change Let-
ters. (12/9 Tr. at 75). Puida acknowl-
edged that she was told about the Pay-
ment Change Letters by Hook, but she
thought it had occurred during a conversa-
tion on a later date, sometime after Octo-
ber 30th, though she could not point to an
exact date or time. (12/9 Tr. at 398). The
Court found Hook to be credible on this
point and accepts her testimony that the
conversation about the Payment Change
Letters oceurred on October 26th.'2  Also
on October 26th, Mr. Steidl forwarded the

12. The issue of whether Puida in turn ever
informed Mr. Steidl about the Letters was
sharply in dispute and is one of the specified

Payment Change Letters and other mate-
rials to the Debtor, along with a cover
letter that noted he had reviewed his files
and could not find the Letters and won-
dered whether she had them.

Despite all these efforts, the Hill case
did not get settled on October 26th, which
was a Friday. On October 29th Hook
spoke with Kimberly Hill about the Let-
ters and reported to Middleton about that
meeting and her conversation with Puida.
On October 30th GMM faxed a proposed
consent order to Mr. Steidl showing an
arrearage of $4,306. The next scheduled
hearing on the Motion to Enforce went
forward on October 31st, and based upon
representations by counsel for both Par-
ties that settlement discussions were ongo-
ing, it was again continued by Judge Del-
ler to December 12, 2007, even though he
had previously cautioned there would be
“no further continuances.”

On November 5, 2010, the Rule 200/
Notices filed by the UST were consolidat-
ed under a new Miscellaneous No. 07-204
and assigned to this member of the Court.
Countrywide filed a Motion to Quash in
that matter on November 9, 2007 which
included the statement that it believed the
Debtor had received proper notice of in-
creases in post-petition mortgage pay-
ments in this case. Document No. 13 at
11. A hearing on the Motion to Quash
was held on November 15, 2007 and a few
days later the Court issued a briefing
schedule and set final argument for Janu-
ary 7, 2008. The Hill case, and the fact
that it was an open, pending matter fea-
tured prominently in the November 15,
2007 argument. See, generally, Document
No. 29 in No. 07-204 (Transcript of No-
vember 15th hearing).

points in the Rule. Given that, the Court
addresses that point in more detail in the
Legal Discussion portion of this Opinion.
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On November 19, 2007, the pending Mo-
tion to Enforce in Hill was transferred
from Judge Deller to the undersigned and
a status conference was set for December
20th with the December 12th hearing can-
celled. The Parties continued settlement
efforts during this period. On December
6, 2007 Puida faxed another proposed con-
sent order to Mr. Steid], this one lowering
the arrearage amount to $3,309. She ex-
plained that the amount had been reduced
because Countrywide became aware that it
had previously failed to account for the
$973 payment that had been made to the
prior servicer. On December 17th Puida
again sent a letter to Mr. Steidl with a
proposed consent order showing a $3,309
arrearage.

This set the stage for the events of
December 20th. Ms. Steidl was to appear
for the Debtor at the hearing. While she
was reviewing the Hill file in preparation
around 8:20-8:25 A.M. that morning she
happened to notice the curious issue relat-
ed to the office address set forth above
and asked her husband when their firm
had moved to its present location because
she was not sure of the date. He told her
that the firm had not moved until October
2003 and had not received mail at the
current address before then. Ms. Steidl
informed him that one of the Letters pre-
dated that move but showed the current
address and the two agreed that she would
attempt to get an explanation from Coun-
trywide at the hearing later that day.

That same day a meeting involving Pui-
da, McKeever, Townsend, Smith, and out-
side Countrywide attorneys Thomas Con-
nop and Dorothy Davis, was held at the
office of Davis in Pittsburgh to prepare for
the same hearing. Puida and McKeever
traveled from Philadelphia to attend the

13. McKeever had been told about the Letters
by Puida sometime after her conversation
with Hook, and Smith found out about the

meeting and Townsend, Smith and Connop
came from Dallas. During that meeting
Puida informed the participants about the
Payment Change Letters, which came as
“‘news” to everyone but Smith and
McKeever.!?

Ms. Steidl happened to see Puida in the
hall outside the courtroom prior to the
hearing and asked her about the Letters.
Puida said the Letters had never been
sent. A short time later, during the hear-
ing itself, Ms. Steidl raised the question
about the Payment Change Letters, mak-
ing the Court aware of them for the first
time. The Court questioned Puida about
the Letters, a subject discussed in further
detail below. The end result of the hear-
ing on December 20th was that the Court
entered a pretrial scheduling order and
directed that copies of the Letters be filed
with the Court.

On March 3, 2008, the Debtor filed an
Amended Motion to Enforce Discharge
(“Amended Motion to Enforce”) against
Countrywide. By this time, Countrywide,
through GMM, had dismissed the state
foreclosure action against the Debtor, oc-
curring on or about February 8, 2008.

In the Amended Motion to Enforce the
Debtor sought damages for injury to her
credit and the loss of the opportunity to
obtain future credit, for physical damage
to her health and emotional distress, for
punitive damages and sanctions, and for
attorneys’ fees, and requested that she be
allowed to file an adversary proceeding for
statutory damages under the Fair Debt
Collections Practices Act, 15 U.S.C
§§ 1601-1616 and the Pennsylvania Unfair
Trade and Business Practices Act, 78 P.S.
§§ 201-1—201-9.3.

Letters a week or so prior to the December
20th meeting in a conversation with Middle-
ton.
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Thereafter, Countrywide and the Debtor
reached a written Settlement Agreement
which resolved all claims, specifically in-
cluding, but not limited to, the Motion to
Enforce and the Amended Motion to En-
force. The Settlement Agreement provid-
ed, inter alia, Countrywide making pay-
ment of $100,000 to the Debtor, in the
form of satisfaction of the note and release
of the mortgage securing the note, with
the balance to be delivered in cash, pay-
able to the Debtor and the Debtor’s attor-
neys for distribution to them in accordance
with instruections from this Court, correc-
tion of the Debtor’s credit records, sealing
of the Foreclosure Action, the Debtor’s
dismissal of the Motion to Enforce and the
Amended Motion to Enforce, the Debtor’s
return of documents produced to her by
Countrywide, and mutual releases, all as
more specifically provided therein,

Countrywide and the Debtor filed a
Joint Motion to Approve Settlement and
Compromise on May 2, 2008, which the
Court denied without prejudice on May 6,
2008, pending receipt of additional infor-
mation. The Debtor and Countrywide

14. The Amended Motion for Rule to Show
Cause became much more focused than its
predecessor. Rather than alleging systemic
and company-wide problems with the manner
in which Countrywide, as a whole, serviced
its vast mortgage portfolio as was done in her
original motion, the UST in her Amended Mo-
tion merely sought a remedy for Country-
wide's mishandling of the Sharon Hill bank-
ruptcy, specifically.

15. With these materials in hand, the Court
was finalizing its work on this Opinion when,
on May 20, 2010, the UST filed a brief and
rather cryptic Status Report indicating that
she had reached a “‘conditional resolution” of
the matters in dispute with Countrywide, ask-
ing the Court to defer its decision on the Rule
as against Countrywide, only, pending the sat-
isfaction of certain, undisclosed conditions
precedent to that resolution. On July 11,
2010, the Court convened a Status Confer-
ence in an effort to acquire additional infor-

filed an Amended Joint Motion to Approve
Settlement and Compromise on June 19,
2008, to comply with the Court’s directive.
On August 8, 2008, the UST filed a re-
sponse to the Joint Motion to Approve
Settlement and Compromise which did not
object to the proposed settlement, but did
agk that any order approving the settle-
ment be without prejudice to her pursuit
of a Motion for Rule to Show Cause. Af-
ter hearing on the Joint Motion to Ap-
prove Settlement and Compromise on Au-
gust 11, 2008, the Court entered an order
approving the settlement.

On June 23, 2008, the UST filed her
original Motion for Rule to Show Cause.
On June 30, 2009, the UST’s Amended
Motion for Rule to Show Cause was filed. ™
Thereafter, the UST and the Respondents
engaged in extensive discovery which ulti-
mately resulted in the Court entering the
Rule currently at issue. In December
2009, a four-day trial on the matter was
held. On January 12, 2010, closing argu-
ments were heard. The Parties have since
filed Proposed Findings of Fact and Post-
Trial Briefs,’

mation concerning this conditional resolu-
tion. At that time, the UST and Countrywide
advised the Court that they were requesting a
“stay’’ of the Court’s decision because a na-
tionwide ‘‘global settlement” had been
reached in a pending Federal Trade Commis-
sion matter involving Countrywide in the Cen-
tral District of California, The Parties were
vague as to the terms of the resolution but the
implication was that a conclusion of that set-
tlement would satisfy the UST and obviate the
need for further proceedings under the Rule
as against Countrywide. The Parties also rep-
resented that a part of the settlement would
result in Countrywide filing a motion, sup-
ported by the UST, seeking a dismissal of this
matter as to Countrywide, Based on these
representations, the Court advised the Parties
that it did not believe any settlement between
Countrywide and the UST would be binding
on it and require a dismissal because the Rule
was issued by the Court, not the UST. The
Court stated it would not stay this proceeding,
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DISCUSSION

(A) The Court’s Rule to Show Cause

The Rule is directed against Country-
wide, GMM, and Puida and was very delib-
erately limited to seven well-defined Items
of potentially sanctionable conduct related
to this whole matter, four directed to
Countrywide and three to GMM and Pui-
da. The Court’s approach to resolving the
specified matters before it is to set forth
each of the Items as stated in the Rule,
followed by a discussion of whether the
evidence supports the imposition of any
kind of sanction against the respective par-
ty involved. The seven Items of inquiry
identified by the Court in the Rule involve
the following, allegedly inappropriate in-
stances of conduct:

(1) Countrywide failing to properly ac-
count for chapter 18 payments made by
the Debtor during the pendency of her
case.
(2) Countrywide knowingly and willful-
ly violating the discharge injunction
granted to the Debtor through numerous
and sustained attempts to collect on
questionable debt which, by appropriate
review of applicable records, was cur-
rent as of the time of entry of the dis-
charge order.

per se, but would consider any motion to
dismiss once it was filed. Thereafter, the
Court continued working on the within Opin-
ion but with a “watchful eye” for the filing of
a motion to dismiss which it anticipated
would be done fairly soon. However, nothing
along those lines occurred until August 16,
2010, when Countrywide filed its Motion to
Dismiss with Prejudice to the Court’s July 29,
2009 Amended Rule to Show Cause as to it,
Document No. 541 (“Motion to Dismiss’’).
(The Motion to Dismiss is something of a
misnomer because the Court issued only one
Rule, there was no ‘“‘Amended Rule.” The
predicate for the Rule was the Amended Mo-
tion for Rule to Show Cause filed by the UST,
so perhaps that is from where Countrywide’s
confusion stems). On August 26, 2010, the

(8) Countrywide intentionally, or with
reckless disregard and/or indifference to
the applicable focts, misleading the debt-
or’s attorneys into believing change no-
tices had been timely sent via the use of
three “created” Payment Change Let-
ters, when in foct they had not, and
during such time attempting to resolve
o dispute pending before this Court.

() Countrywide intentionally, or with
reckless disregard and/or indifference to
the applicable facts, making misrepre-
sentations to this Court in a pleading
regarding the cause of its claimed es-
crow arrearages account regarding the
Debtor.

(5) Goldbeck McCafferty and McKeever
and Leslie Puido knowingly and will-
Sfully, or with reckless disregard and/or
indifference to the applicable facts, vio-
lating the discharge injunction granted
to the debtor by making numerous and
sustained attempts to collect on debt
they knew to be discharged or should
have known was discharged.

(6) Goldbeck McCafferty and McKeever
and Leslie Puida intentionally, or with
reckless disregard and/or indifference to
the applicable focts, failed to disclose to
the debtor’s attorney that three Payment
Change Letters had never actually been

UST filed a Statement indicating her support
for the Motion to Dismiss. See Document No.
547. '

Now that it has finally had an opportunity
to fully review the settlement reached be-
tween Countrywide and the UST, the Court
continues to be of the view that it is not
bound by its terms and that to dismiss this
matter on the basis of that settlement, even
with the UST's support, is not relevant to
matters pending before the Court in this in-
stance. The Court provided the Parties with
an opportunity to argue the Motion to Dismiss
on October 4, 2010, which opportunity the
Parties decided to waive. By separate Order
entered this date, the Court denied the Motion
to Dismiss.
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sent, all in an improper attempt to col-
lect on questionable debt while attempt-
g to resolve a matter that was pending
before this Court.

(7) Goldbeck McCafferty and McKeever
and Leslie Puida intentionally, or with
reckless disregard and/or indifference to
the applicable facts, made inaccurate
oral statements 1in response to the
Court’s inquiry regarding when Leslie
Puida told the Debtor’s attorney that the
three Payment Change Letters were not
what they purported to be, but instead
were memoranda created years after the
event.

Matters involving questionable conduct
requiring further review by the Court also
arose during the course of the trial on the
Rule. Those matters will be separately
addressed at the end of this Opinion.

[11 Before turning to an individualized
review of the foregoing Items, it is neces-
sary to set forth the Court’s view regard-
ing the basis for its authority to act in this
matter, as well as the standard which it
will apply in evaluating the conduct of the
Respondents. The Court issued the Rule
and conducted the trial in this matter prin-
cipally pursuant to its inherent power as a
federal court so as to achieve the orderly
and expeditious disposition of cases by
controlling the conduct of those who ap-
pear before it. As held in Chambers v.
NASCO, Inc., 501 U.S. 32, 111 S.Ct. 2123,
115 L.Ed.2d 27 (1991), such a power must

16. Respondents argue that the only basis for
the Court to impose sanctions is through the
contempt power. They further argue that civ-
il contempt is not appropriate here because
the Debtor has already been fully compensat-
ed as a result of the Settlement Agreement
between her and Countrywide. Thus, they
argue, any sanction imposed here by the
Court would be purely punitive in nature, and
necessarily a criminal contempt matter—
something they say is beyond the power of a
bankruptcy court. Respondents couch this as
a lack of “jurisdiction” for the Court to act.

be implied because it is necessary to the
exercise of all other judicial powers by a
court. 501 U.S. at 43, 111 S.Ct. 2123.

In Fellheimer, Eichen & Braverman,
P.C. v. Charter Techs., Inc., 57 F.3d 1215
(8d Cir.1995) the Court of Appeals of the
Third Circuit discussed this inherent pow-
er as recognized in Chambers and found it
to be properly exercisable by bankruptcy
courts. The Fellheimer court noted that
among the sanctionable conduct a court’s
power in this regard reaches are those
cases in which a party “has acted in bad
faith, vexatiously, wantonly, or for oppres-
sive reasons.” 57 F.3d at 1224 (quoting
Chambers, 501 U.S. at 45-46, 111 S.Ct.
2123). Four other cireuit courts which
have also recognized that bankruptey
courts possess such inherent power, see In
re Downs, 103 F.3d 472 (6th Cir.1996), In
re Jove Eng’g, Inc, 92 F.3d 1539 (11th
Cir.1996), In re Rainbow Magazine, Inc.,
77 F.3d 278 (9th Cir.1996), and In re Mroz,
65 F.3d 1567 (11th Cir.1995).

[2-4] The Fellheimer court referenced
Chambers to the effect that the imposition
of sanctions pursuant to this inherent pow-
er serves the purpose of vindicating judi-
cial authority without resort to the more
drastic sanctions available for contempt of
court. 57 F.3d at 1224. Tt is thus appar-
ent that the inherent power to sanction is
distinet from the contempt power.’® Tt is
further apparent that the level of miscon-

The Court disagrees with that argument be-
cause it confuses the meaning of jurisdiction
and it ignores the inherent power to sanction
as discussed above. The Court is nonetheless
acutely aware of the command to exercise
"“restraint and discretion” in exercising its
inherent power, Fellheimer, 57 F.3d at 1224,
and intends to do so here. Of course, to the
extent the Court finds that Respondents’ con-
duct does not rise to the sanctionable level
under the inherent power, the argument pre-
sented by Respondents is essentially moot
anyway.
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duct that must be found to justify the
imposition of a sanction pursuant to the
inherent power exceeds that which is
merely inadvertent or even negligent. In
Martin v. Brown, 63 ¥.3d 1252 (3d Cir.
1995) the court noted that there was some
discrepancy in Third Circuit precedent as
to whether a specific finding of “bad faith”
is required to impose a sanction under the
inherent authority. Id. at 1265 (contrast-
ing Landon v. Hunt, 938 F.2d 450 (3d
Cir.1991) (finding of bad faith required),
with Republic of Philippines v. Westing-
house Electric Corp., 43 F.3d 65 (3d Cir.
1994) (bad faith not always required)).
Without explicitly attempting to reconcile
these two views, the Martin court stated
that generally, the inherent power “should
be reserved for those cases in which the
conduct of a party or an attorney is egre-
gious and no other basis for sanctions ex-
ists.” Id. The American Heritage Dictio-
nary defines “egregious” as “conspicuously
bad or offensive.” That is the touchstone
the Court will apply in deciding whether to
impose sanctions in this matter.

In addition to the inherent power, anoth-
er basis for imposing sanctions for at least
part of the alleged conduct involved in this
matter may be found in Fed R.Bankr.P.
70387, incorporating Fed . R.Cw.P.
37(¢c)(1)(C), which authorizes the Court to
impose “appropriate sanctions” for certain
discovery-related offenses, including a fail-
ure to correct a discovery disclosure that is
later learned to be false. Thus, insofar as
the Rule includes conduct related to the
production of the Payment Change Letters
as part of the discovery done in connection
with the Motion to Enforce, Rule 7037
provides another source of authority for
the Court to act if the circumstances of
this case so warrant.

Finally, since Item 4 of the Rule as
directed against Countrywide concerns an
alleged factual misrepresentation con-

tained in a pleading filed with the Court,
the sanctioning authority provided by Fed.
R.Bankr.P. 9011(c) is implicated with re-
spect to that part of the Rule.

The Court now turns to its individual-
ized review of the Items in the Rule.

(1) Countrywide failing to properly
account for chapter 13 payments
made by the Debtor during the
pendency of her case.

[5] There is no doubt that Country-
wide failed to properly account for the
Debtor’s payments to it and its predeces-
sors. At trial, Countrywide acknowledged
in its opening statement that mistakes
were made in the handling of the Debtor’s
account. There was a dispute between
Countrywide and the UST as to the exact
number and pervasiveness of these “mis-
takes” but even by Countrywide’s reckon-
ing, they were substantial.

At the outset, Countrywide admits it
failed to properly account for the June 25,
2003 payment of $971.74 made by the
Chapter 13 Trustee to the prior loan servi-
cer when it took over responsibility for the
loan. Countrywide acknowledged that this
failure had a “cascading effect” that was
largely responsible for the post-discharge
miseries experienced by the Debtor.

Countrywide also admits that during the
course of the Chapter 13 case it failed to
comply with the requirement in the Con-
firmation Order and Chapter 13 Proce-
dure # 9 of this Court that required a
notice of payment change be sent to the
Debtor, her attorney, and the Chapter 13
Trustee before any payment change could
take effect. This failure means the Debtor
was not properly apprised of changes to
her monthly mortgage payment being
made by Countrywide due to escrow needs
during the course of her bankruptcy.
Countrywide also concedes that the dis-
charge audit of the Debtor’s loan done in
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March 2007 was improperly conducted. A
loan coming out of a Chapter 13 discharge
and showing a delinquency should have
been referred to higher level management
at Countrywide, not to foreclosure.

By the UST’s reckoning there were even
more mistakes made by Countrywide with
respect to the Debtor’s account. But that
is really gilding the lily at this point since
by Countrywide’s own admission it can
properly be found at fault for failing to
properly maintain the Debtor’s loan ac-
count during the bankruptcy. Even so,
the Court does not find that these mis-
takes rise to the level of sanctionable con-
duct.

While the actions of Countrywide per-
sonnel with respect to payments on the
Debtor’s account were sloppy and derelict,
the Court finds no evidence of the sort of
bad faith or intentional misconduct that
would support the entry of a sanction un-
der the Court’s inherent power. The UST
failed to show that these types of errors
both were routinely made by Countrywide
in bankruptcy cases pending throughout
the country and were detrimental to the
entire bankruptey system. The Court also
finds no evidence was presented to show
that the type of mistake involved in the
handling of the Debtor’s account was a
routine feature of the Countrywide aec-
counting process for loans in bankruptey.
See, eg., In re Nosek, 609 F.3d 6 (Ist
Cir.2010) (misrepresentation that was not
a deliberate falsehood and not intended to
mislead the court would warrant at most a
modest sanction). Finally, the conclusion
that Countrywide should not be sanctioned
under this element of the Rule is further
bolstered by the fact that the party most
directly affected by these inexcusable in-
stances of neglect—the Debtor—has been
fully compensated pursuant to the Settle-
ment Agreement.

(2) Countrywide knowingly and will-
fully violating the discharge in-
Jjunction granted to the Debtor
through numerous and sustained
attempts to collect on questionable
debt which, by appropriate review
of applicable records, was current
as of the time of entry of the dis-
charge order.

[6] Going in to the trial, the Court did
not anticipate that there would be a signifi-
cant dispute as to whether Countrywide’s
post-discharge pursuit of an arrearage
claim against the Debtor was legally per-
missible.  The Trustee reported the
Amended Plan as completed and all agree
that as soon as the Trustee made the final
payment to Countrywide under the
Amended Plan, the Debtor immediately
stepped in and began making the normal
monthly payments (or at least attempted
to do s0). The March 9, 2007 Cure Order,
a standard form order used in this Dis-
trict, clearly provides in part that

“[a]ll mortgage and other secured debts
provided for by the Plan are hereby
found to be cured of any and all mone-
tary defaults as of the date of the Trus-
tee’s last distribution, and no additional
interest late fees or penalties may be
assessed for time periods or payments
due prior to that date.”

See Document No, 46 at 13. The Dis-
charge Order, Document No. 49, was en-
tered one week later. Additionally, the
Confirmation Ovrder and this Court’s
Chapter 13 Procedure # 9 require that all
notices of post-petition monthly changes
must be served on the debtor, debtor’s
counsel and the Chapter 13 Trustee so
that an amended plan can be filed if neces-
sary. Once Countrywide admitted that
the Payment Change Letters were not real
and no such payment change notices had
ever been delivered in this case, that con-
clusively resulted in a finding that any
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attempt to collect the alleged arrearage
debt from the Debtor was improper.

At trial, however, both Puida and
McKeever (who were of course acting as
attorneys for Countrywide during most of
the time that the collection efforts were
ongoing) testified that they believed that
even though the Payment Change Letters
had not been sent there remained a legal
basis to attempt to collect the debt pursu-
ant to 11 US.C. § 1322(b)(5). See, 12/9
Tr. at 360-64 and 12/10 Tr. at 39, 72-73
(Puida); 12/8 Tr. at 127-28, 145, 152, 199
(McKeever). The legal theory as they ex-
pressed it at trial was that the unpaid
escrow amounts that formed the arrearage
Countrywide was seeking to collect had
become part of Countrywide’s lien on the
Debtor’s property and “passed through”
the bankruptcy, unaffected by the dis-
charge. Puida and McKeever both also
expressed that they held this view contem-
poraneously with the collection efforts in
2007. In other words, they testified that
this theory was not something that was
thought up after the fact to try to justify
the attempted collection.

The Court has some lingering doubts as
to whether this legal theory was in fact
within the contemplation of counsel back in
2007. There was no mention whatsoever
of Section 1322(b)(5) in the Response to
the Motion to Enforce filed by Puida on
August 1, 2007, on behalf of Countrywide
at Document No. 73. As best the Court
can tell, the first reference to Section
1322(b) as a possible defense for Country-
wide appears as the “Eighth Defense” in
Countrywide’s Response to the Amended
Motion to Enforce filed on March 13, 2008
at Document No. 168. Interestingly, that
Response was filed by new counsel for

17. This result should in no way be considered
a ruling or even a comment on the legal
merits of the Section 1322(b)(5) theory. That
theory has not been argued or briefed and in

Countrywide, not GMM. Additionally, that
Response was filed after the questions
about the Payment Change Letters had
come to light. At this point it was appar-
ent that Countrywide could not rely on the
Payment Change Letters to support its
collection attempts against the Debtor and
it therefore needed some other basis for
doing so.

Having said that, the Court will never-
theless accept the testimony of Puida and
McKeever to the extent that, at the rele-
vant time, they believed Countrywide had
the benefit of a potentially viable legal
theory to support their collection efforts
even in the absence of actual, payment
change notices having been sent. At the
very least, nothing presented at trial indi-
cated that Countrywide’s continued collec-
tion efforts against the Debtor were made
over the objections or warnings of GMM.
One might cynically draw the conclusion
that GMM was not about to say “no” to
one of its largest clients, but the Court will
adopt the view that GMM was motivated
by its professional responsibility and saw
nothing wrong with what Countrywide was
asking it to do. Given such an “imprima-
tur” by outside counsel, the Court does not
believe it would be appropriate to sanction
Countrywide for a knowing and willful vio-
lation of the discharge injunction.!”

That still leaves open for question the
bona fides of Countrywide’s collection ef-

forts pre-dating the referral to GMM on

May 25, 2007. In many ways Country-
wide’s treatment of the Debtor during that
period of time was unconscionable. There
is no doubt it clearly caused her significant
anxiety and distress. However, the Debt-
or has presumably been made whole as a
result of the Settlement Agreement with

light of the Settlement Agreement does not
represent a pending case or controversy be-
fore the Court.

663



526 437 BANKRUPTCY REPORTER

Countrywide that was approved on August
12, 2008. In order to further sanction
Countrywide for this same conduct, it is
imperative that the UST demonstrate that
such conduct was pervasive or systemic in
Countrywide’s treatment of its mortga-
gors. No such pattern of widespread mis-
conduct was shown. At most, the UST
showed that in several of the thousands of
closed or pending Countrywide matters in
this District, questionable actions were
taken. Such isolated instances do not a
pattern make and are best addressed on a
case-by-case basis as they arise.

For the above reasons, the Court de-
clines to find that Countywide engaged in
sanctionable conduct as described in this
element of the Rule.

(3) Countrywide intentionally, or with
reckless disregard andjor indiffer-
ence to the applicable facts, mis-
leading the debtor’s attorneys into
believing change notices had been
timely sent via the use of three
‘“created” Payment Change Lel-
ters, when in fact they had not,
and during such time attempting
to resolve a dispute pending before
this Court.

(7] Everyone now agrees that the
three Payment Change Letters “created”
after the fact were misleading and should
not have been provided to the Debtor’s
attorney, at least not without a clear ex-
planatory disclaimer so they could not be
mistaken for copies of Letters actually
sent. The Parties have offered competing
versions of how the Letters came about.
Countrywide argues that the Letters were
mistakenly, but in good faith, created by a
lower-level employee who thought they
were the best way to convey information
that had been requested by Countrywide’s

18. Kimberly Hill testified that the Debtor had
a fixed-rate loan, so the only reason there

foreclosure attorneys, GMM. Country-
wide asserts that there was no intent to
deceive and that Countrywide manage-
ment took reasonable steps to correct the
mistake as soon as it was discovered. The
UST paints a more sinister picture, argu-
ing that perhaps the Payment Change Let-
ters were deliberately created to mislead,
or that at the very least, Countrywide and
GMM took advantage of the situation by
doing nothing to apprise the Debtor’s
counsel of the true nature of the Letters
after they discovered “why” and “when”
they were created.

Although the UST has raised some valid
points concerning the Letters, after hear-
ing and considering the evidence presented
at trial the Court finds no evidence to
support the contention that the Payment
Change Letters were deliberately created
by Countrywide with an intent to deceive
the Debtor or her attorney.

Countrywide presented the testimony of
Kimberly Hill by videotape deposition.
The Court found her to be a credible wit-
ness. She testified that she was first hired
by Countrywide in May 2005 as a custom-
er service representative and at some
point was transferred to the Bankruptcy
Department where she worked on cases
from Pennsylvania. In that capacity she
dealt with Christopher Amann, the GMM
paralegal, via e-mail exchanges.

On September 20, 2007, when Amann
requested that she provide him with infor-
mation about the Debtor’s account, Ms.
Hill thought the easiest way to do that
would be by reviewing the escrow analysis
pages for the loan in the Countrywide
computer system and putting the informa-
tion it revealed into a letter template she
had been given for creating payment
change notices.’® She explained that the

would ever be for a payment change notice to
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dates shown on each of the resulting Pay-
ment Change Letters were the dates of
the corresponding escrow analysis and said
she had to insert the other information
that made the Letters look so real (e.g.,
the Debtor’s name and address and “cop-
ied to” information) because otherwise the
unrelated existing material from her letter
template would appear in those areas in-
stead. Kimberly Hill testified that she did
not discuss the request from Amann, or
her planned method of response, with any-
one else at Countrywide. She said she did
not check the AS400 system to see wheth-
er payment change notices had actually
been sent to the Debtor in connection with
the escrow analyses because she did not
think it was relevant to Amann’s request.

There was no direct evidence presented
to refute the testimony provided by Kim-
berly Hill concerning the creation of the
Payment Change Letters. The UST
pointed out that there were easier ways to
provide the requested information to Am-
ann, thereby implying that the choice of
the Letters as the vehicle for doing so
must have been accompanied by an intent
to deceive. The Court agrees that the
creation of the Letters was ill-advised, but
in the absence of any evidence showing
that Kimberly Hill was directed to do so
by someone else, it will ascribe that deci-
sion to poor judgment on the part of a
relatively junior employee. It is also tell-
ing that Kimberly Hill's “signature” ap-
peared on all three Letters, even though
the first two were dated well before she
had started to work for Countrywide. The
Court finds this to be a further indication
that there was no intent to deceive.

The UST also pointed out that informa-
tion obtained during discovery from anoth-
er case in this Court (Karleski, Case No.
04-31355-MBM) clearly showed that in
1999 Countrywide personnel discussed the

issue would be as a result of an escrow analy-

need to “recreate” an “Act 91” letter, a
statutorily required intent to foreclose no-
tice that must be given before a foreclo-
sure action can be pursued in Pennsylva-
nia. Countrywide computer records from
the Karleski loan revealed that a copy of
an Act 91 letter needed to be sent to
outside Countrywide attorneys so they
could proceed with a foreclosure action,
but the person from Countrywide who was
working on the file could not find what she
needed. She then suggested that the nec-
essary document could be “recreated” and
that approach was approved.

Countrywide witness John Smith testi-
fied that he was not with the company
back in 1999, but that his understanding
was that the policy at the time was to send
outside counsel a copy of the original Act
91 letter along with the “green card” (ie.,
certified mail return receipt). However, if
an original Act 91 letter that had actually
been sent could not be found, a copy of the
“screen shot” from the computer showing
the information that was put into the letter
and the date it was sent, together with a
“recreated” letter and the green -card,
would be sent to the foreclosure attorney.
(12/10 Tr. at 167 et seq.). Smith testified
that it was his understanding that it was
made clear that any such recreated letter
was not a copy of an original document
although he didn’t know if that was done
by telling the attorney or by a notation to
that effect placed on the recreated docu-
ment. To counter Smith’s testimony, the
UST introduced Exhibit “EV,” the state
court foreclosure complaint from the
Karleski case. It had the recreated letter
attached with nothing on it to indicate that
it was actually a recreated letter. Smith
also testified that sometime after 1999
Countrywide began imaging and storing
all Act 91 letters that are sent out so there

sis.
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is no need any longer to recreate letters as
was done in Karleski.

The Court certainly cannot condone
what Countrywide did in the Karleski mat-
ter, and based on Smith’s testimony, per-
haps in other Pennsylvania foreclosure ac-
tions as well. It would seem that at the
very least Countrywide should have dis-
closed that the letter was a recreation of
what it believed had been sent rather than
leave the impression that it was a copy of
the actual letter. That having been said,
the Court fails to see how that evidence
provides anything but the most tenuous
support for the view that the creation of
the Letters by Kimberly Hill in the pres-
ent case was done with the intent to de-
ceive. The recreated Act 91 letter in the
Karleski matter was remote in time and
context from what happened here. The
system notes from Karleski reveal that
even if there was a policy at that time
permitting the recreation of documents, it
was not a mere matter of routine since the
request to do so went up the chain of
command for approval. The lack of any
evidence to show that Kimberly Hill
sought the approval of anyone else before
creating the Payment Change Letters at
issue here, supports the view that she
acted on her own and not pursuant to any
“routine” or policy approved by Country-
wide.

The UST further argues that even if the
Payment Change Letters were not origi-
nally created with the intent to deceive,
Countrywide nevertheless took advantage
of their existence once it discovered what
had happened. Apparently, the UST's
contention is that Countrywide knowingly
allowed the Debtor and her attorney to
labor under the misapprehension that the
Payment Change Letters were copies of
documents that had actually been sent.
The Court is not persuaded by that argu-
ment.

The evidence shows that once Kimberly
Hill’s supervisors found out what had hap-
pened they promptly took steps to address
the matter. Middleton directed Hook to
speak to Kimberly Hill and to inform Pui-
da about the Letters. Hook carried out
these instructions. She spoke to Kimberly
Hill on October 29, 2007 and she (Hill) was
“written up” over the matter. Hook also
informed Puida about the Letters. There
was some disagreement as to the exact
date when that occurred (discussed fur-
ther, infra), but Puida herself admitted
that she had been informed about the Let-
ters. Once that was done, Countrywide
had taken reasonable action to correct its
error. In the absence of some evidence it
had to the contrary, Countrywide was
thereafter entitled to assume that its attor-
neys would act to correct any misunder-
standing caused by the Letters, including
if necessary to inform the Debtor’s attor-
ney that the Letters were not what they
appeared to be.

The UST did not present any direct
evidence to show that Countrywide had
some knowledge that its attorneys had not
so informed the Debtor’s attorney. There
are circumstantial facts that might support
a conclusion that at least some Country-
wide personnel should have suspected that
information about the true nature of the
Payment Change Letters had not been
conveyed to the Debtor’s attorney. There
does not seem to have been any noticeable
change in the Debtor’s settlement posture
after Puida was told about the Payment
Change Letters, which might strike a
thoughtful observer as curious. Neverthe-
less, that is not something that would nec-
essarily lead one to conclude that no com-
munication to the Debtor’s attorney had
therefore occurred. There are other pos-
sible, reasonable explanations for these oc-
currences, making the circumstantial evi-
dence far from clear. The Court does not
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believe it appropriate to make a finding of
egregious conduct and impose sanctions
against Countrywide on the basis of am-
biguous, circumstantial evidence and infer-
ences.

(4) Countrywide intentionally, or with
reckless disregard andjor indiffer-
ence to the applicable facts, mak-
ing misrepresentations to this
Court in a pleading regarding the
cause of its claimed escrow arrear-
ages account regarding the Debtor.

This aspect of the Rule relates to the
Motion to Quash Notices of Examination
Under Fed.R.Bankr.P. 200} and Subpoe-
nas, Misc. No. 07-204, Document No. 13,
filed on November 9, 2007 by Countrywide
(“Motion to Quash”) in response to the
UST’s request for 2004 Examinations in
this and nine other cases.”® In regard to
the Hill case, the Motion to Quash states:

Countrywide believes that the issues re-

lating to the post-petition default are

related to the chapter 13 trustee’s and
the debtor’s failure to adjust payments
post-petition despite having received
proper notices of increases in post-peti-
tion mortgage payment from Country-
wide.
Id. at 118 (emphasis added). - All Parties
now agree that the statement by Country-
wide to the effect that the Debtor received
proper notice of post-petition mortgage
payment changes, is false. By the same
token, the Parties strongly disagree as to
whether by making such a representation,
it rises to the level of sanctionable conduct
against Countrywide.

The UST points out that the Motion to
Quash was filed two weeks after the dis-
covery by Middleton and Hook of Kimber-
ly Hill's “creation” of the Payment Change
Letters and urges that their knowledge be

19. See In re Countrywide Home Loans, Inc.,

imputed to Countrywide. Countrywide ar-
gues that its personnel, who were involved
with the preparation of the Motion to
Quash, did not know about the true nature
of the Payment Change Letters at the
time the Motion to Quash was submitted.
Countrywide also points out that the state-
ment at issue in the Motion to Quash was
qualified by the word “believes,” signifying
that it was making something less than a
flat-out, factual allegation. Finally, Coun-
trywide asks that, in mitigation, the Court
take into consideration that it was being
“battered” simultaneously on several
fronts at the time the Motion to Quash
was submitted, with the Chapter 13 Trus-
tee having filed, only a short time earlier,
motions in 293 cases in this District seek-
ing loan histories from and sanctions
against Countrywide accompanied by no-
tices of examination and subpoenas also
filed by the UST in a number of those
cases.

The evidence presented at trial as to
how this false allegation got into the Mo-
tion to Quash was somewhat murky.
Smith testified that he “believed” there
were “communications” between his staff
and the outside counsel who prepared the
Motion to Quash to the effect that pay-
ment changes had occurred and notice had
been provided to the Debtor and her coun-
sel. 12/9 Tr. at 213-214. When asked by
the Court to name the people at Country-
wide who would potentially have communi-
cated information to outside counsel re-
garding factual allegations in support of
the Motion to Quash, Smith testified that
it likely would have been limited to him-
self, Middleton, and Hook. Id, at 215-216.
Smith’s testimony in this regard was not
consistent.

At one point in his testimony, Smith
stated that he himself was not personally
involved in communications to counsel re-

384 B.R. 373 (Bankr.W.D.Pa.2009).
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garding the Payment Change Letters,
while later he stated that “counsel proba-
bly would have conferred with me as to my
knowledge.” Compare, id. at 214, 216.
Unfortunately, for some reason at trial
neither Hook nor Middleton was asked any
questions related to this area so the Court
is left with Smith’s rather vague and un-
certain recollection, Smith did testify
that, although he now knows the allegation
concerning notice of payment change to be
false, at the time the Motion fo Quash was
filed the allegation was an accurate reflec-
tion of what he “believed.” Id. at 216.

Additional evidence concerning the gen-
esis of the false allegation in the Motion to
Quash was provided by Townsend. He
testified that although he did not draft the
Motion to Quash, he did approve it. Id. at
254. Townsend stated that he relied upon
Smith to provide the necessary informa-
tion for the Motion to Quash and that the
two exchanged comments about the sub-
ject in the days leading up to its filing., Id.
at 254-56. He referred to a conference
call between himself, Smith and Country-
wide outside Counsel, Attorney Connop
(and possibly Attorney Davis), prior to the
filing of the Motion to Quash during which
time it was reviewed. Id. at 256, 259-61.
When further pressed as to the source of
the allegation concerning the Hill case,
Townsend testified that he thought the
October 24, 2007 e-mail from Puida to
McKeever (UST Exhibit CA) which
McKeever forwarded to Attorney Connop,
was another basis for the allegation, along
with whatever Smith and his group may

20. As indicated previously, p. 19 infra, Pui-
da’s e-mail appears to be a status report on
the Hill case that was prepared in response to
the actions of the Chapter 13 Trustee and the
UST. Inrelevant part that e-mail states:

It appears that the discrepancy between
Countrywide's figures and the trustee/debt-
or's figures are payment changes that were
sent to counsel] for the debtor and the trus-

have provided. Id. at 256-57, 261.2° With
this evidentiary background in mind, the
Court turns to a consideration of whether
it is appropriate to impose sanctions
against Countrywide for the false allega-
tion contained in the Motion to Quash.

[8] Fed.R.Bankr.P. 9011, a close ana-
logue of Fed.R.Civ.P. 11, is intended to
deter the filing of pleadings or other docu-
ments with frivolous legal arguments or
questionable factual assertions. This Rule
provides, tnter alia, that by filing a plead-
ing with the court an attorney or unrepre-
sented party is certifying that, to the best
of the person’s knowledge, information and
belief, formed after an inquiry reasonable
under the circumstances, the factual con-
tentions have evidentiary support or, if
specifically so identified, are likely to have
evidentiary support, after a reasonable op-
portunity for further investigation or dis-
covery. Fed R.Bankr.P. 9011(b)(3).

[9] Sanctions under the Rule are based
on an objective standard of reasonableness
under the circumstances, and a showing of
bad faith is not required. Martin v
Brown, 63 F.3d 1252, 1264 (3d Cir.1995).
The sanction process under the Rule can
be initiated either by motion of the oppos-
ing party under Rule 9011(c)(1)(A), or on
the Court’s initiative under Rule
9011(c)(1)(B) by the issuance of a show
cause order. This portion of the present
case is best viewed as a court-initiated
sanction inquiry, with the Rule to Show
Cause functioning as the order required
pursuant to Rule 9011(c)(1)(B).*

tee. However, it does not appear that
counsel for the debtor or the trustee made
the necessary adjustments to the payments
being sent to Countrywide.

21. As to this Item of the Rule to Show Cause,
the Court declines to consider sanctions
against Countrywide pursuant to its inherent
power or under Section 105(a) of the Bank-
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[10] Based on the evidence of record,
the Court finds that sanctions are appro-
priate here. It is undisputed that both
Middleton and Hook knew the truth about
the Payment Change Letters by October
26, 2007, two weeks before the Motion to
Quash was filed by Countrywide. Fur-
thermore, they were two of the four indi-
viduals at Countrywide who were identi-
fied as having had a “designated role” in
gathering information to assist outside
counsel in the preparation of the Motion to
Quash. The fact that the material false
allegation appeared in the Motion to
Quash despite the knowledge of Middleton
and Hook forces the Court to conclude
that either (a) the misstatement was know-
ingly and intentionally included in the Mo-
tion to Quash with the intent to deceive
the Court, or (b) the misstatement was
included through reckless disregard or in-
difference to the facts because Middleton
and Hook were not adequately consulted
before the allegation was included and the
Motion to Quash submitted.

An intentional deception, as under con-
clusion (a) above, would be so obviously a
sufficient basis to support an imposition of
sanctions as to require no further discus-
sion. However, even conclusion (b) pro-
vides a sufficient basis to impose sanctions
under the objective standard to be applied.
Tt is simply inconceivable that any remote-
ly reasonable inquiry into the facts could
have failed to discover the falsity of the
allegation in question. As indicated above,
two of the four Countrywide personnel

ruptcy Code when Rule 9011 is available for
that very purpose.

22. In the alternative, given the managerial
positions of Middleton and Hook and their
role in gathering information for the Motion
to Quash, it would be permissible for the
Court simply to impute their knowledge about
the Letters to Countrywide. See, e.g., Turner
Constr. Co. v. Brian Trematore Plumbing &
Heating, 2009 WL 3334823 *4 (D.N.J.2009).

assigned to gather information for the Mo-
tion to Quash knew about the Letters and

would therefore have known the allegation

being made was false. Even if the other
two people involved, Smith and Townsend,
believed in good faith that the allegation
was true, it would at the very least be
reckless not to seek the input of Middleton
and Hook, who were the members of the
group most closely involved with the Let-
ters. Indeed, even if Middleton and Hook
had not known the truth about the Letters,
it would seem that any minimally reason-
able inquiry in connection with the Motion
to Quash would have included a review of
the AS-400 file on the Hill loan, or an
interview with Kimberly Hill whose signa-
ture appeared on the Letters, either of
which would quickly have shown that no
notices of payment change were ever sent.
The Court thus has no difficulty conclud-
ing that sanetions are appropriate.??

[11] The Court has considered the de-
fenses, or justifications, advanced by Coun-
trywide but does not find them persuasive.
First, the inclusion of the word “believes”
as a preface to the false allegation can in
no way act as a shield for Countrywide.
As noted previously, Rule 9011 incorpo-
rates a standard of reasonable inquiry un-
der the circumstances. The use of the
word “believes” would thus necessarily im-
ply a belief, after reasonable inquiry,
which the Court has already found Coun-
trywide failed to make.?® Rule 9011(b)(3)

23. Black’s Law Dictionary (9th ed. 2009) de-
fines the word '‘believe’” as ‘[t]o feel certain
about the truth of; to accept as true.” This is
contrasted with the word “suspect,” which is
defined as to consider something probable or
possible. Id. Similarly, the online Oxford Dic-
tionary defines believe as to “feel sure of the
truth  of.”  http:/lenglish.oxforddictionaries.
com. It is thus clear even under the custom-
ary usage of the term that to say one 'be-
lieves” something, especially in the context of
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does recognize that it may sometimes be
necessary for a party to make an allega-
tion without yet having all the facts. To
do that the party must specifically identify
the allegation as something likely to have
evidentiary support after a reasonable op-
portunity for further investigation or dis-
covery. Countrywide’s use of the word
“believes” was not sufficient to avail itself
of this option under Rule 9011(b)(3)—and
in any event-—it is highly questionable that
Countrywide could have done so in good
faith given that it possessed the underlying
information regarding the allegation about
notice, readily at hand the entire time, and
the means to obtain it upon appropriate,
yet minimal inquiry.

[12] Second, the fact that Countrywide
was facing a number of actions simulta-
neously does not excuse the submission of
the false allegation. Countrywide is a
large entity with extensive resources at its
disposal. No credible evidence was pre-
sented to show that it would have been
impossible, or even unduly burdensome,
for Countrywide to have complied with its
Rule 9011 obligations because those re-
sources were being stretched beyond their
capacity. In fact, to the contrary, the
evidence showed that Countrywide had the
requisite information available at least two
weeks earlier but nevertheless made the
false allegation either deliberately or
through reckless disregard or indifference.

[13,14] One last point needs to be ad-
dressed before moving on. Although typi-
cally a sanction under Rule 9011 is im-

a court pleading, connotes near certainty as
opposed to a mere probability or possibility.

24, The Court does not make any finding at
this time as to whether Rule 907/ sanctions
should also be imposed against the Country-
wide attorneys who signed and submitted the
Motion to Quash. Since the Rule to Show
Cause does not name those attorneys, no pro-
cedure for sanctions under Rule 9011(c)(1)(B)

posed on the attorney who has signed the
offending pleading, in this case the Court
will impose a sanction against the client.?
As stated in a leading treatise with regard
to the analogous Fed.R. Civ.P. 11:
... the district court’s discretion under
Federal Rule 11 includes the power to
impose sanctions on the client alone,
solely on the counsel for one of the
parties, or on both of them because
there are circumstances in which one of
the courses of action is more appropriate
than the other two.... Conversely,
sanctions should fall on the client rather
than on counsel when the attorney has
relied reasonably on the client’s misrep-
resentations or the client’s failure to dis-
close relevant facts—but the reliance by
the attorney must be reasonable under
the circumstances.

5A, Wright & Miller, Federal Practice and
Procedure at § 1336.2 (2010) (footnotes
omitted). See also, 10 Collier on Bank-
ruptcy at 19011.08(3][a] (2009) (represent-
ed party may be sanctioned under Fed.
R.Bankr.P. 9011, depending on the client’s
involvement in the management of the liti-
gation and the decisions that resulted in
violation of the rule); Fed.R.Bankr.P.
9011(c)(2) (nature of sanctions).

The evidence showed extensive involve-
ment by Countrywide in the preparation of
the Motion to Quash. The fact that two of
the Countrywide personnel who were most
closely involved are attorneys themselves,
Smith and Townsend, further bolsters the
Court’s conclusion in this regard. See,

has been properly initiated by the Court or
the UST against them. Rather, in its Amend-
ed Motion for Rule to Show Cause, the UST
chose only to seek relief against Countrywide
and not its counsel. Based on the current
record, the Court will follow the UST’s lead
and focus on Countrywide, generally, in fash-
ioning an appropriate remedy upon finding
the existence of sanctionable conduct.
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e.g., Continental Ins. Co. v. Construction
Indus. Servs. Corp, 149 F.R.D. 451
(E.D.N.Y.1993) (Rule 11 imposes affirma-
tive duty of reasonable inquiry on repre-
sented corporation employing members of
bar). Having found the existence of sanc-
tionable conduct, the Court is next faced
with the question of what is an appropriate
sanction.

[15,16] The touchstone of the Court’s
consideration is found in Fed.R.Bankr.P.
9011(c)(2), which provides that a sanction
imposed for violation of the Rule shall be
limited to what is sufficient to deter repeti-
tion of such conduct or comparable con-
duct by others similarly situated. Under
the specific facts of this case the Court
does not believe a monetary sanction is
necessary to achieve that goal. Any mone-
tary sanction the Court might reasonably
impose would have minimal further effect
on Countrywide, given the costs in attor-
ney fees and settlement payments it has
already incurred. The Court is inclined to
believe that inclusion of the false state-
ment here was the result of reckless disre-
gard rather than an intentional deception.
While that does not shield Countrywide
from sanctions, it does factor into the cal-
culus of an appropriate sanction. The
Court thus intends that the findings made
and published regarding this aspect of the
case be viewed as a public censure of
Countrywide and concludes that is a suffi-
cient sanction against it for violation of
Rule 9011. Countrywide is on notice that
further instances of this type of miscon-
duct coming before the Court will not so
leniently be dealt with.

25. It was disconcerting to hear at trial that
even as of that late date, after being made
aware of Judge Deller's comments, Puida still
had not read the cases to which Judge Deller
referred, i.e., Szalinski and Miller. See 12/9
Tr. at 337. The Court would have thought
that after she finally learned that Judge Deller

(5) Goldbeck McCafferty and McKeev-
er and Leslie Puida knowingly
and willfully, or with reckless dis-
regard andjor indifference to the
applicable facts, violating the dis-
charge injunction granted to the
debtor by making numerous and
sustained attempts to collect on
debt they knew to be discharged or
should have known was dis-
charged.

[17] Many of the points addressed in
the discussion of Item 2 of the Rule are
equally applicable here and will not be
repeated. The Court does note that on
two occasions Judge Deller did inform lo-
cal counsel for Countrywide that he had
addressed the issue involving the effect of
the Cure Order on mortgagees in previous
cases. He rather strongly suggested that
Countrywide and its attorneys review
those cases because, based on the informa-
tion being presented to him, he perceived
that those decisions undermined Country-
wide'’s position in defending the Debtor’s
Motion to Enforce. Nothing was offered
at trial to show that Countrywide’s local
counsel ever passed Judge Deller’s com-
ments on to Puida or to anyone else at
GMM. If he had done so, it would be
appropriate to expect Puida and GMM to
have reviewed those cases and require
them to account for any decision to contin-
ue to maintain the same legal position in
the face of the cases.®® Since, according to
her testimony, the Court must find that
local counsel did not relay Judge Deller’s
comments, Puida and GMM will not be
held to that standard.

specifically mentioned the relevancy of these
cases not just once, but twice, she would want
to read them for her own professional edifica-
tion, if for nothing else. Although disappoint-
ing to the Court, this failure is not a factor
that has been considered in the decision
whether to impose sanctions under the Rule.
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[18] Furthermore, although Puida and
McKeever both testified at trial that the
revelation about the Payment Change Let-
ters did not affect their evaluation as to
whether it was still appropriate to continue
their collection efforts (because of the al-
ternative Section 1322(b)(5) theory), their
testimony in this regard was not entirely
consistent. In particular, McKeever ac-
knowledged that as of October 26, 2007,
the Payment Change Letters were the key
to their theory of delinquency in the Hill
case (not the Section 1322(b)(5) theory),
and that it was “startling” when he learned
the news about the Letters from Puida.
See 12/8 Tr. at 122, 135.

The following exchange then took place
between McKeever and Counsel for the
UST at which time McKeever never men-
tioned the Section 1322(b)(5) theory even
though one would naturally have expected
him to do so at this point in the proceed-
ing:

Counsel. I am referring to, as you sat
there in November 2007, when you
learned these payment change letters
had—were not sent out, there was no
notice, that it was required under the
rules, correct?

McKeever., Yes.

Counsel. So you understood without no-
tice you couldn’t ask for those increas-
es anymore? At that time, you under-
stood that?

McKeever. Yes.

Counsel. So you understood at that
time, you could no longer collect this
debt, this delinquency from Ms, Hill?

McKeever. Well, I understood at that
time that we were having negotiations
with Mr. Steidl. He didn’t raise the
issue that it would not be collectable,
and he was negotiating a number.

12/8 Tr. at 143-44.  Subsequently,
McKeever did seem to soften this testimo-
ny somewhat by again pointing to Section

1322(b)(5) as an alternative theory (Id. at
145).. Nevertheless, it is difficult to draw
any other conclusion from the quoted testi-
mony but that GMM continued the collec-
tion efforts even after the original basis for
doing so had collapsed primarily because
of Mr. Steidl’s non-reaction to the news
about the Payment Change Letters. Of
course, that presumes that Mr. Steidl was
in fact told about the Letters, something
that is addressed in the next section of this
Opinion and resolved unfavorably to the
position of GMM and Puida in that the
Court concludes Mr. Steidl was not told
about the Payment Change Letters.

It should be apparent from the discus-
sion above that the Court does harbor
some doubts as to whether GMM and Pui-
da actually thought they possessed a solid,
legal basis to continue to pursue collection
efforts against Hill once they learned the
Payment Change Letters had not been
sent. Nevertheless, these doubts do not
rise to the level where the Court is pre-
pared to find that the UST has met her
burden of proof as to Item 5 of the Rule.

(6) Goldbeck McCafferty and McKeev-

er and Leslie Puida intentionally,

or with reckless disregard and/or
indifference to the applicable
facts, failed to disclose to the debi-
or’s attorney that three Payment
Change Letters had never actually
been sent, all in an improper at-
tempt to collect on questionable
debt while attempting to resolve a
matter that was pending before
this Court,

[19] It is admitted by Puida that Coun-
trywide personnel informed her that the
Letters had never actually been sent, al-
though there is some dispute about exactly
when that discussion happened. (See 12/9
Tr. at 77-84; 390, 393). The relevant is-
sue underlying this element of the Rule is
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whether Puida, in turn, then informed the
Debtor’s attorney about the Letters.
There is absolutely no documentary evi-
dence memorializing such an event so the
Court is forced to reach a finding of fact
based primarily on the testimony of Puida
and Mr. Steidl—the only two people who
know for sure whether Puida ever said
anything, as well as whatever circumstan-
tial evidence may be available.

There was a stark and seemingly irrec-
oncilable disagreement at the trial in the
testimony on this point. Puida testified
that after she learned about the Payment
Change Letters from Hook she spoke with
McKeever, who told her to immediately
call Mr. Steidl. (12/9 Tr. at 395). She
said at first she was unable to reach him
but she finally contacted him by telephone
at which time she told him the Payment
Change Letters were recent creations.
She was unable to give the date when this
occurred, other than to say she thought it
was after October 30th, shortly after her
conversation with Hook. (d. at 398). She
could not say what time of day the call
took place and made no memorandum of
any type to document it. (Id.)* Puida
claimed the call in question was made
“proactively” for the specific purpose of
telling Mr. Steidl about the Payment
Change Letters. (Id. at 402-03). She
testified that in a previous conversation
with Mr. Steidl he had indicated to her
that he could not find the Letters in his
files. When she made this proactive call
she referred to that prior conversation and
then explained to him why the Letters
were not in his file. Puida summarized
the content of the discussion as follows:

I had told him that the letters hadn’t

been sent, that they were merely meant

26. At trial the Court inquired whether there
were any telephone records to show that such
a telephone call from Puida to Steid! occurred
during the week from October 30-November
6 and was told by Puida’s counsel that “[wle

to show payment changes that had oc-
curred on those dates. And he said
okay. He wasn’t giving me an argument
or anything about them. And that was
all there was to that conversation. Then
we continued to try and resolve the mo-
tion.

(12/9 Tr. at 412).

Mr. Steidl’s testimony was that he re-
ceived a fax from Puida’s office on October
25, 2007, which included the Payment
Change Letters as attachments, coinciding
with the opening of settlement discussions
in the case. (12/7 Tr. at 158). He believed
the Letters were real and checked his file
carefully but could not find them. He
forwarded copies of the Letters to the
Debtor on October 26th, informing her
that Countrywide had just provided them
to him but he did not have them in his file,
and asking whether she had them. The
Debtor said she did not have the Letters
in her documents, nor did the Chapter 13
Trustee possess them after he checked
with her office. Mr. Steidl testified he
believed the Letters to be real and never
informed Puida that he did not have them
in his file.

Mr. Steidl was adamant that Puida nev-
er told him that the Letters were not what
they purported to be. He was able to
pinpoint to within 5 minutes of when he
first became aware that there might be a
question about the legitimacy of the Pay-
ment Change Letters. He testified that
happened between 8:20 a.m. and 8:25 a.m.
on December 20, 2007 while his wife and
law partner, Julle Steidl, was in a separate
room at the firm’s offices reviewing the

didn't pull any phone records. That wasn't
part of the discovery.” Puida testified that
the call was made from her office. (12/9 at
401).
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Debtor’s file in preparation for a hearing
later that day on the Motion to Enforce.

At that time Ms. Steidl happened to
notice that the earliest of the three Pay-
ment Change Letters might predate the
firm’s move to its current address, which
piqued her interest because it showed the
current address on the letter. She called
out to her husband asking what date they
had moved to the new address. Mr. Steidl
testified that his exact words in response
were “[wlhat the hell difference does that
make?” After Ms. Steidl said “just tell
me,” Mr. Steidl informed her that the firm
had not moved to the current address until
October 24, 2003 and it had not received
any mail at that address prior to that date.
Ms. Steidl then pointed out to him that the
first letter was dated September 22, 2003,
yet showed that it had been sent to the
firm at the current address. Mr. Steidl
responded that this discrepancy was “real-
ly interesting” and asked Ms. Steidl to
inquire about it at the hearing.

There was general agreement that Ms.
Steidl did make an inquiry to Puida about
the Payment Change Letters when they
met each other just prior to the hearing,
although there was some conflict in the
testimony as to exactly what was said. It
is, of course, a matter of record that Ms.
Steidl raised the question about the Let-
ters at the December 20th hearing and it
was clear to the Court at that time that
she was truly perplexed about them.

The Court is left to determine what
really happened regarding the communica-
tions between Puida and the Debtor’s at-
torneys. Based on its evaluation of the
evidence presented, the Court conecludes
GMM and Puida did not inform the Debt-
or’s attorney about the true nature of the
three Payment Change Letters prior to
December 20, 2007. Because of the obvi-
ous gravity of this finding as to those

parties, the Court will provide some detail
to explain how it arrived at this conclusion.

[20] As a starting point, the Court
finds that Puida and GMM bear the bur-
den of proof on the issue of whether the
Debtor’s counsel was informed about the
true status of the Payment Change Let-
ters. They acknowledge that they origi-
nally provided the false and misleading
Letters to the Debtor’s counsel during the
course of the bankruptcy court lLitigation
even though they did not realize the true
nature of the Letters at the time. They
further fully acknowledge that at some
point thereafter they were made aware of
the true nature of the Letters. As a
means of ameliorating what had been
done, they contend that the Debtor’s coun-
sel was informed about the Letters. This
position is in the nature of an affirmative
defense, and in accordance with the well-
recognized general rule, the party assert-
ing such a defense bears the burden of
proof on it. See, Taylor v. Sturgell, 553
U.S. 880, 907, 128 S.Ct. 2161, 171 L.Ed.2d
155 (2008), Martinelli v. Bridgeport Ro-
man Catholic Diocesan Corp., 196 F.3d
409, 428 (2d Cir.1999) (law places the bur-
den of proof on the party that asserts a
contention and seeks to benefit from it).
Furthermore, evidence as to whether Pui-
da informed Mr. Steidl about the Letters,
if in fact it exists, is something that would
be within the control of Puida and GMM
rather than the UST, which provides an-
other reason to place the burden of proof
as to this issue on them. United States v.
Santee Sioux, 254 F.3d 728, 733 (8th Cir.
2001) (when the true facts relating to a
disputed issue lie peculiarly within the
knowledge of one party it is fair to assign
the burden of proof to that party). With
that conclusion as to the burden of proof in
mind, the Court turns to a closer review of
the evidence.
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On the most basic level, the Court sim-
ply found Mr. Steidl to be a more credible
witness than Puida regarding this point.
He was very clear that he had never been
told about the Letters and he gave a de-
tailed and believable explanation as to how
he became aware for the first time on the
morning of December 20th that there
might be a question as to their authentici-
ty. He testified to a previous, good-work-
ing relationship with Puida. No apparent
motive has been demonstrated for him to
be untruthful on the question.of whether
he was ever informed by her about the
Letters.

On the other hand, although consistently
maintaining that she did in fact inform Mr.
Steid] about the Payment Change Letters,
Puida’s testimony was vague on when the
supposed conversation took place and the
circumstances surrounding it. She has
long been on notice as to the importance of
the conversation she supposedly had with
Mr. Steidl wherein the nature of the Let-
ters was disclosed to him. But at trial, she
still could not, provide the date or even a
time of day, on which the conversation
took place beyond a very rough approxi-
mation.

Puida’s general credibility as a witness
was damaged by other, more peripheral
areas of her testimony as well. For in-
stance, the Court did not find her testimo-
ny to be credible on the topie of why, in
another case in this Court in which it
represented Countrywide, GMM made a
business decision to fully assume responsi-
bility to pay a sanction itself without in-
forming Countrywide of that or of any
other circumstances surrounding the issue.
See 12/09 Tr. at 284-315.

The Court also found Puida’s credibility
lacking in regards to her response to ques-
tions going to the “heightened impor-
tance,” in late October through December
of 2007, of the Hill case to both Country-

wide and GMM once the Chapter 13 Trus-
tee and UST proceedings were started. It
is obvious to the Court, based on all the
evidence presented, that the Hill case be-
came an extremely important matter to all
associated with Countrywide. At that
point, under the circumstances, there was
nothing wrong with such a realization.
However, rather than freely concede the
point, Puida only grudgingly acknowledged
the obvious after continued prodding. See
12/9 Tr. at 353-354.

The Court is also troubled by the repre-
sentation Puida made to Countrywide on
October 26th that she had “resent” materi-
als, including the Letter, to Mr. Steidl
There was no evidence that the materials
had ever previously been sent to Mr.
Steid] and in fact the facsimile from Puida
to Mr. Steidl which accompanied the mate-
rials said nothing about being a “resend.”
The Court is then ‘left to conclude that
Puida was not being candid about this,
further damaging her credibility with the
Court.

Finding a lack of credibility as to the
foregoing matters, the Court assesses Pui-
da’s overall credibility in light thereof.
See Bennun v. Rutgers State Univ, 941
F.2d 154, 179 (3d Cir.1991) (when court is
the finder of fact it may apply the principle
of falsus in uno, falsus in omnibus). Fur-
ther undermining her credibility, Puida’s
trial testimony concerning the purported
conversation with Mr. Steidl conflicted
with statements she made to the Court at
the December 20th hearing. At that earli-
er hearing she stated as follows in re-
sponse to a question from the Court as to
when she had told Mr. Steidl that the
Payment Change Letters, on their face,
were not what they appeared to be:

Your Honor, I wouldn’t be able to give

you an exact date. I had a conversation

with Mr Steidl where he indicated that
he had never received the letter. He
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had checked his file, and I told him, well,

you wouldn’t have, because this was—

these were not sent out.
Tr. of 12/20/07 Hrg. at 11-12, Ex. DU. The
Court understood this to be a reference to
the contents of a single conversation
wherein Mr. Steidl commented about not
having received the Letters and Puida re-
sponded to explain why. However, at trial
Puida testified to two separate conversa-
tions. She stated that Mr. Steidl had told
her during a prior conversation that he did
not have the Letters, and then, when at
some later time after she learned from
Hook that the Letters were not real, she
called Mr. Steidl for the specific purpose of
telling him about them. 12/9 Tr. at 402-
03.

When confronted with this apparent dis-
crepancy at trial, Puida testified that she
should have been “more precise” at the
December 20th hearing, but she had really
meant that there had been two conversa-
tions separated in time. The Court does
not find this explanation to be credible.
There was absolutely nothing in the state-
ment by Puida at the December 20th hear-
ing that would indicate that the crucial
event of her learning the truth about the
Letters from Hook intervened between
Mr. Steidl’'s comment that he did not have
the Letters in the file and her telling him
that they had never been sent.?’

[21] There are other factors that lead
the Court to reach the conclusion that
Puida did not inform Mr. Steidl that the
Letters were other than what they ap-
peared to be, One is the complete lack of
documentation to provide any evidence of
the purported conversation. An attorney,
who by her own admission held out false

27. Lest it be thought that Puida was not on
notice at the December 20th hearing that her
statements to the Court on this issue were
very important and therefore needed to be
“precise,” the Court notes that its question to

letters to opposing counsel as being real
(12/9 Tr. at 374), even if innocently so, and
then subsequently becomes aware of their
falsity, is in an ethically tenuous position.
In such circumstances the attorney has an
obligation to correct matters by informing
opposing counsel. See Fed R.Bankr.P.
7026, incorporating Fed R.Civ.P.
26(e)(1)(A) (requirement to correct a re-
sponse to a discovery request later learned
to be incorrect); Fed.R.Bankr.P. 7037, in-
corporating Fed. R.Ciw.P. 87(c}(1) (sanc-
tions for failure to provide corrective in-
formation); Pa. Rules of Professional
Conduct 4.1 (lawyer may not knowingly
make false statement of material fact to a
third person).

Given the level of seriousness involved,
the Court believes that most attorneys fac-
ing a similar situation would make the
correction to opposing counsel in writing,
or confirm it in a writing following a phone
call if speed was of the essence. Or, at the
very least, place a note or memo in the file
to provide some evidence that the correc-
tion had been made. Similarly, there is no
documentary evidence of any kind to me-
morialize the purported meeting between
Puida and McKeever during which she
allegedly informed him about the Letters.
The evidence does show that the Hill case
was a high-priority matter by the end of
October 2007 and that Puida and McKeev-
er were extensively communicating with
each other about it by e-mail. Despite
that, there is no reference in any of these
communications about Puida learning the
truth about the Letters or telling McKeev-
er that she had told Mr. Steidl about them.
The inability of Puida or GMM to produce
any documentary evidence in this regard is

her, which elicited the quoted response, in-
cluded the following: ‘I want you to be total-
ly candid with me, because I'm going to ask
these questions of Mr, Steidl as well at some
point.”
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another negative factor in weighing their
credibility.?®

In weighing Puida’s credibility, it is also
instructive to compare the lack of docu-
mentary evidence to support the
GMM/Puida position with the available
documentary evidence from Mr. Steidl
The evidence clearly established that it
was his regular practice to communicate
with the Debtor via letter. When he re-
ceived the Payment Change Letters from
Puida on October 25th he promptly for-
warded them to the Debtor the next day
and specifically noted in his accompanying
letter to the Debtor that he did not have
copies of them in his file. He asked the
Debtor to look to see if she had copies of
the Letters. According to Puida’s testimo-
ny, Mr. Steidl would have been told by her
about the true nature of the Letters fairly
soon thereafter but there is nothing in any
of his subsequent Letters to the Debtor to
that effect. It would seem natural that an
attorney who had bothered to inform his
client in the first instance about not having
the Letters in his possession would like-
wise inform that client if and when he
discovered the reason why they were not
in his possession (and thus, would not be in
hers either). The lack of any such commu-
nication from Mr. Steidl to the Debtor
further confirms the Court’s conclusion
that prior to December 20th, Mr. Steidl
was not told the truth about the Letters.

Not only is there a lack of documentary
evidence to support the contention that
Puida informed Mr. Steidl, there was no
supporting oral testimony from anyone
else other than McKeever. He testified
that Puida told him she had spoken with

28. Countrywide's case also featured a lack of
documentation demonstrating that Hook had
in fact called Puida to tell her the Letters
were false. Hook herself acknowledged this
was a significant event which should have
been documented in the Countrywide AS400
system. Had Puida denied ever being told

Mr. Steidl about the Payment Change Let-
ters, but he was very vague as to when
this conversation took place. (12/8 Tr. at
157-58). On the other hand, Hook testi-
fied that Puida never told her that she had
communicated with Mr. Steidl and in-
formed him of the true nature of the Let-
ters (12/9 Tr. at 129). McKeever acknowl-
edged that he does not know if anyone at
Countrywide was ever told that Puida had
spoken with Mr. Steidl about the Letters.
(12/8 Tr. at 160). Ms. Steidl testified that
when she asked Puida about the Letters
prior to the December 20th hearing, Puida
did not tell her that she had told Mr.
Steid] about them. (Id. at 19).

Another factor that contributed to the
Court’s conclusion is the lack of any evi-
dence showing a change in attitude or
approach on the part of the Debtor and
her attorney after the disclosure was sup-
posedly made.  Countrywide, acting
through Puida and GMM, continued to
pursue a settlement on the basis that the
Debtor had been given notice of the
changes in her mortgage payments and
Mr. Steid] continued to respond in a man-
ner which seemed to acknowledge that no-
tice had been given, only questioning the
amount of the changes. Even though at
trial both the Respondents and Mr. Steidl
expressed the view that there still might
have been a basis for Countrywide’s claim
even in the absence of proper notice of
payment changes having been given, it
was clear that the appearance that notice
had been given was a significant factor in
how the Parties viewed the case. See 12/7
Tr. at 204, 231 (Mr. Steidl testimony as to
importance of the Letters in his negotia-

about the Letters by Hook, the Court would
have likely weighed that lack of documenta-
tion by Countrywide in the credibility bal-
ance. However, since Puida admitted that
Hook did tell her, the lack of documentation
by Countrywide is of little moment.
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tions); 12/8 Tr. at 135 (McKeever testimo-
ny as to significance of Letters). A
bombshell going off during settlement ne-
gotiations to the effect that the Letters
were actually “phonies” would be expected
to leave some evidence behind—an ex-
pression of outrage from Debtor’s counsel
at having been misled, a sudden change in
settlement posture—but the Court sees
none in this record. The most logical ex-
planation for the absence of any such evi-
dence is that the bombshell never went
off.

In reaching its decision on this Item of
the Rule, the Court is also mindful of the
possible motives of the Parties. There is
no obvious reason for Mr. Steidl to be
untruthful in his testimony that Puida
never informed him about the Letters.
Both he and Ms. Steidl testified to a good,
prior working relationship with Puida, so
personal animus is ruled out. Mr. Steidl
candidly testified that one of his major
concerns upon being presented with the
Letters by Puida was that he had some-
how erred by not amending the Debtor’s
Chapter 13 plan to increase the monthly
payments to reflect the changes noted in
the Letters. He thought that this per-
ceived error on his part would make him
responsible for the shortfall that Country-
wide was seeking. A revelation that the
Letters were false would thus, in a sense,
have been welcome news for him, Cer-
tainly there would be no reason for him to

29. In his closing argument, Counsel for the
UST also commented on possible “‘incentives”
that Puida and GMM would have had not to
tell Mr. Steidl about the Letters. In addition
to the potential motives mentioned in this
Opinion by the Court, Counsel pointed out
that a disclosure to Mr. Steidl would have
introduced an unwanted element of uncer-
tainty into the settlement discussions because
Puida/GMM could not have known how Mr.
Steidl might react to such news—for example,
he might inform the Court. Counsel also
pointed out that the timing of the revelation
about the Letter could not have been worse
for Countrywide, given the nearly contempo-

hide such news from the Debtor or to
provide false testimony denying he had
been told about the Letters.

On the other hand, there are a number
of possible motives for Puida and GMM to
fail to make the disclosure. Perhaps they
thought that making the disclosure would
diminish the prospects of settling the
case—at a time when they were under
intense pressure from one of their largest
clients to settle in order to bolster the lack
of standing argument being made in the
Chapter 13 Trustee and UST matter.?
Possibly, because matters had progressed
so far, and due to their “good, working
relationship” with Mr. Steidl they believed
the matter would be settled and were just
uncomfortable with the prospect of having
to explain and apologize to Debtor’s coun-
sel, finding it easier to avoid that unpleas-
ant task altogether by not mentioning the
Letters. Conceivably, once the matter
heated up in late October, Puida realized
that copies of the Letters and the payment
history had never been previously forward-
ed to Mr, Steidl in September when GMM
received them from Countrywide. Or per-
haps, to avoid the embarrassment of ad-
mitting that failure to GMM’s client, Puida
instead misrepresented to Countrywide
that she had to “resend” the materials—
with the deception escalating from there.*

To make a finding under Item 6 of the
Rule, proof of a motive is not specifically

raneous filings by the Chapter 13 Trustee and
the UST concerning Countrywide and sug-
gested that as another possible reason why
Puida/GMM would choose not to inform Mr,
Steidl. The Court certainly views these as
other plausible motives underlying the failure
to disclose.

30. This last scenario would explain the curi-
ous omission from Puida’s October 26th 2:05
P.M. e-mail to Countrywide of the report in
the 1:03 P.M. email to McKeever that Steidl
stated he did not have the Letters in his file.
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required. Therefore, the Court need not
consider the actual motive(s) of GMM and
Puida in failing to address the issue with
Mr. Steidl. Nevertheless, possible motives
clearly exist.

For all of the above reasons, the Court
must reluctantly conclude that GMM and
Puida failed to disclose the true nature of
the Payment Change Letters to Mr. Steidl.
The Court must further conclude that they
did so intentionally, or with reckless disre-
gard, because an alternative explanation of
failure based on mere negligence or inad-
vertence is simply not plausible.

(7) Goldbeck McCafferty and McKeev-
er and Leslie Puida intentionally,
or with reckless disregard andjor
indifference to the applicable
facts, made inaccurate oral state-
ments in response to the Court’s
inquiry regarding when Leslie
Puida told the Debtor’s attorney
that the three Payment Change
Letters were not what they pur-
ported- to be, but instead were
memoranda created years after the
event.

The underlying issue involved in decid-
ing this aspect of the Rule concerns Pui-
da’s statements to the Court at the De-
cember 20, 2007 hearing when questions
regarding the Payment Change Letters
were raised by Ms. Steidl. It is beyond
dispute even by GMM and Puida, that a
number of statements made by Puida at
that hearing were factually untrue:
® “Your Honor, regarding the letters,
they were never held out to be letters
that were sent notifying anyone of
payment changes.” (12/20/2007 Tr. at
9: 24-10:1).

® “The letters again were never offered
as being something that was sent out
to debtor’s counsel or to the Trustee.”
(Id. at 19:16-18).

® “Throughout my discussions with Mr.
Steidl when we were trying to resolve
this matter.” (Id. at 10: 24-25 (stated
in response to a question from the
Court as to when she had disclosed
that the Letters were not what they
appeared to be)).

The first and second of these statements
are demonstrably false based on Puida’s
own trial testimony. She testified at trial
that the Letters were initially held out as
having been sent as indicated, something
she herself believed to be true at the time.
(See 12/9 Tr. at 374-75). Further confir-
mation of the falsity of these two state-
ments comes from the cover sheet which
Puida sent to Mr. Steidl accompanying the
Payment Change Letters which clearly im-
plies they were “real” and meant to be
viewed in that way. (See, UST Ex. BZ)

The third statement in the above list is
false because Puida testified at trial that
there was but a single conversation during
which she supposedly told Mr. Steidl about
the Letters, whereas the statement made
on December 20th clearly indicates re-
peated representations of this type were
made “throughout” the extended settle-
ment negotiations with Mr. Steidl. (See
12/10 Tr. at 12-13). Additionally, based on
the Court’s finding above to the effect that
Mr. Steidl was not informed of the true
nature of the Letters until December 20th,
at least one other statement made by Pui-
da at the December 20, 2007 hearing was
not true. This misrepresentation occurred
when Puida stated:

“I had a conversation with Mr. Steidl
where he indicated that he had never
received the letter. He had checked his
file and I had told him, well, you
wouldn’t have, because this was—these
were not sent out.”

(See 12/20/2007 Tr. at 12:1-4)

Taking the falsity of Puida’s statements
as given, the question for the Court here
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under the Rule is whether those state-
ments were made deliberately or with
reckless disregard. At trial, Puida would
only acknowledge that she “should have
been more precise” in her statements at
the December 20th hearing. (12/10 Tr. at
407). She further said she only came to
that realization after she saw a copy of the
transcript from the hearing. (Id. at 409).
In other words, it appears that Puida
seeks a conclusion that she may have acted
carelessly, but innocently, in responding to
the Court, with no intent to deceive. After
careful consideration the Court rejects
such a conclusion,

As pointed out above, at the December
20th hearing the Court was very direct
with Puida and instructed her that she
should answer carefully and candidly be-
cause it was clear even then that the sub-
ject of the Payment Change Letters was
significant and the Court would inevitably
at some point be asking the same ques-
tions of Mr. Steidl. Moreover, the subject
of the Letters had come up twice previous-
ly on the same date of the hearing—once
by Puida herself at a meeting at the office
of Countrywide’s counsel and once when
Puida and Ms. Steidl spoke in the hallway.
This was not, then, a situation where Puida
was somehow caught off guard with a to-
tally unanticipated line of questions, or
where she was in any way misled by the
Court as to the significance that would be
placed on her answers to its questions.
Furthermore, since the alleged conversa-
tion(s) occurred relatively close in time to
the December 20th hearing, it is fair to
conclude that Puida’s memory of the
events would be more clear and distinct
then her memory months or even years
later at trial.

Puida’s contention that she only realized
the inaccuracy of her statements after she
saw the transcript from the hearing also
rings hollow. The transcript from the

hearing was requested by the UST the
very next day and the completed tran-
script was docketed on January 7, 2008.
See Document No. 107. The filing receipt
for the transcript shows that electronic
notice of the filing was sent to Puida.
Once Puida read the transcript and real-
ized she had made false statements to the
Court, she was under a duty to take reme-
dial action by informing the Court as to
any misstatements. See Pa. Rules of Pro-
fessional Conduct 3.3(a)(1) (lawyer shall
not knowingly make a false statement of
material fact to a tribunal or fail to correct
a false statement of material fact previous-
ly made by the lawyer). Had Puida been
acting in good faith the Court would have
expected a prompt correction once she re-
viewed the transcript, but that was not
forthcoming.

When this point was raised at trial, Pui-
da responded that she did not read the
transcript until she was being represented
by counsel in this matter and acted on
advice of counsel in not advising the Court
about the misrepresentations at the De-
cember 20th hearing. (12/9 Tr. at 409-10).
The Court rejects this excuse for several
reasons.

First, no attorney even sought to enter
an appearance on behalf of Puida and
GMM until July 14, 2008 (shortly after the
UST filed its Motion for Rule to Show
Cause on June 23, 2008), which was more
than six months after the transcript was
filed. The Court finds it difficult to be-
lieve that Puida did not read the transcript
of the December 20th hearing until after
she was being represented by counsel in
this matter. The hearing was a dramatic
event that received considerable notoriety
and Puida was at the center of the fire-
storm. The Court believes she must have
read the transcript as soon as it became
available. Second, even assuming she did
not read the transcript until after she was
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being represented by counsel who advised
her not to take remedial action, the Court
does not believe that can excuse her obli-
gation to do so as an officer of the Court
under the PA Rules of Professional Con-
duct.

For the above reasons, the Court con-
cludes that Puida intentionally, or at least
with reckless disregard, made inaccurate
statements at the December 20th hearing.

(B) Beyond the Rule to Show Cause:
Attorney Misconduct Arising
During the Trial

In addition to the particular points
raised in the Rule, several other areas of
potential misconduct came to the Court's
attention during the trial that now require
comment. One involved the deposition
testimony of Charles Townsend, Assistant
General Counsel of Countrywide, that was
read into the record by the UST during
her case.

In this testimony Counsel for the UST
questioned Townsend closely about his
role, if any, in attempting to settle the Hill
matter, particularly during the period of
late October 2007, when there was a flurry
of activity in that regard following the
filings by the Chapter 13 Trustee and the
UST. Townsend testified that he “did not
have a role in that litigation” (meaning the
current matter) and “had no role in the
motion to enforce discharge litigation.”
12/9 Tr. at 230-31. When asked specifical-
ly about any involvement in settlement
negotiations in Hill during the October 24—
26th period, Townsend responded that he
“had no participation in negotiations or

31. Pursuant to a Pretrial Order, Countrywide
had previously been directed to set aside the
emails in a “privilege file” so that at the time
of Trial, in case their privileged status became
an issue, they would be immediately avail-
able. Based on the line of questioning by
Countrywide's attorney, the Court directed
the entirety of the emails to be turned over.
Thereafter, a member of the Court’s staff re-

parameters.” He further testified that de-
spite his position with Countrywide, he did
not need to be informed of, or approve,
any settlement in the Hill matter. Id. at
252-53.

At the conclusion of Townsend’s testimo-
ny, the Court was thus left with the clear
impression that Townsend was not in-
volved in any way with the Hill case and
the focused efforts to get it settled. There
was no documentary or other evidence to
the contrary, so the Court did not even
consider the extent of Townsend’s involve-
ment in the Hill settlement effort to be at
issue. However, in the evening, at the
very end of the third day of trial, Country-
wide’s attorney asked questions of Puida
that resulted in the Court ruling Country-
wide had “opened the door” for admitting
into evidence certain e-mails that, up to
that point, had been the subject of a privi-
lege claim by Countrywide and thus not
available to the UST or the Court.?

These formerly-privileged e-mails paint
a far different picture of Towmsend’s in-
volvement in Hill than did his testimony.
For instance, Court Exhibit 6 is a series of
e-mails between McKeever and Townsend
from the afternoon of October 25th. In
the first one, Townsend asks McKeever to
try to get the October 31st hearing on the
motion in Hill continued for a few weeks so
“we can try to do a workout”. He further
asks McKeever to let him know about the
possible continuance by the next day be-
cause if the hearing is not continued “we
need to formulate a strategy for the hear-

viewed them prior to the start of the fourth
day of trial and provided a summary to the
Court of those possibly relevant to the Town-
send issue. The Court ultimately ruled that
eight of these e-mails should be disclosed to
the UST and made available for use at trial.
These e-mails were marked as Court Exhibits
1-8.
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ing.” In his reply, McKeever assures
Townsend that “[w]e won’t settle any of it
without your input.”

Court Exhibit 8 is another series of e-
mails, this one from the afternoon of Octo-
ber 30th. The first is an e-mail from
Townsend to Puida, with copies going to
several other people, including McKeever,
with the simple message: “Any updates?”
McKeever responded to that e-mail by re-

porting (erroneously) to Townsend that the.

matter had been resolved and Hook had
received the details. McKeever concluded
by asking whether “you or Lord Locke
[Countrywide’s outside counsel in the UST
Rule 2004 Notice matter at the time] want
to review the stip?” Townsend replies
“Both of us.”

Based on these e-mails, and the assump-
tion that Townsend reviewed them and
other relevant materials prior to the depo-
sition so that his memory was well-re-
freshed,® the only conclusion the Court
can draw is that he was being deliberately
misleading in his testimony as to the na-
ture of his involvement in the Hill matter
and the attempt to settle the Motion. But

32, Countrywide vigorously opposed the ‘effort
by the UST to depose Townsend on attorney-
client privilege grounds, filing a motion to
quash a subpoena that the UST had served.
See Document No. 308. The matter was
heavily litigated, being the subject of several
arguments and orders by the Court and a
supplemental filing by Countrywide. See
Document Nos. 368, 379, 430. The Court
ultimately denied Countrywide’s motion and
allowed the deposition to go forward with
certain safeguards. For present purposes,
given the obvious sensitivity of Countrywide
to Townsend being deposed, the Court has no
doubt that he was well prepared for the depo-
sition.

33, The Court considers Townsend to have ap-
peared for Countrywide in this case even
though he did not sign any pleadings or enter
a formal appearance. The Amended Motion
to Quash, Document No. 308, which Country-
wide filed in an effort to keep Townsend from

for the happenstance of the admission of
the formerly privileged e-mails the Court
may never have become aware of the de-
ception. In addition to the obvious impro-
priety of Townsend providing misleading
testimony, this is troubling because clearly
counsel for some of the parties were aware
of the content of the e-mails and had to
know that Townsend was misleading the
Court, but did nothing to bring it to the
Court’s attention.

First, as to Townsend himself, the Court
concludes that something must be done in
response to his misleading testimony.
Townsend was not just another witness in
the case. He is an attorney, an officer of
the Court, who actually entered an appear-
ance on behalf of Countrywide in this
case.® As such, the Court is not inclined
to take the easy path and look the other
way concerning, at best, the lack of candor
of his testimony. Townsend will be re-
quired to appear before this Court to per-
sonally explain his conduct so a determina-
tion can be made as to whether sanctions
should be imposed against him or this
matter should be referred to the proper
disciplinary authorities.

being deposed by the UST states that Town-
send “‘had specific responsibility for repre-
senting Countrywide in connection with the
Hill case.” Id. at 922. At hearings on this
Motion to Quash Townsend appeared and sat
at counsel table with the other Countrywide
attorneys, and when the Court asked for the
entry of appearances of attorneys at these
hearings Townsend's name was given. See
Tr. of 11/26/2008 Hrg. at 6, Document No.
399, Tr. of 1/26/2009 Hrg. at 6, Document No.
439, The Court made clear at both of these
hearings that it viewed Townsend as having
entered an appearance as an attorney for
Countrywide in the case, at one point explicit-
ly stating that it had jurisdiction over him as a
result. See Tr. of 11/26/2008 Hrg. at 10, 18,
Tr. of 1/26/2009 Hrg. At 36-37. There was
never any response or objection from Town-
send or anyone else disputing the Court'’s
view in that regard.
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[22,23] The apparent falsity of the
Townsend testimony, and the failure to
make any effort to correct it, implicates
the professional responsibilities of other
attorneys in the case as well—those who
had knowledge of the previously privileged
but as yet undisclosed e-mails evidencing
Townsend’s participation in the October
2007 events. At the very least when the
deposition testimony was offered, counsel
should have alerted the Court as to its
inaccuracies. An attorney’s “loyalty to the
Court, as an officer thereof, demands in-
tegrity and honest dealing with the Court.
And when he departs from that standard
in the conduct of a case he perpetrates a
fraud upon the Court.” In re Ocon, 2007
WL 781223 *3 (Bankr.S.D.Fl1a.2007) quot-
ing Kupferman v. Consol. Research &
Mfg. Corp.,, 459 F.2d 1072, 1078 (2d Cir.
1972). Fraud on the court “is a wrong . ..
which . ... cannot complacently be tolerat-
ed consistently with the good order of
society ... involv[ing] two victims: the
individual litigant ... and the court itself,
whose integrity is compromised by the
fraudulent behavior of its officers.” Ha-
zel-Atlas Glass Co. v. Hartford-Empire
Co., 322 U.S. 238, 246, 64 S.Ct. 997, 88
L.Ed. 1250 (1944). “The very temple of
justice [is] defiled.” Universal Oil Prods.
v, Root Ref. Co., 328 U.S. 575, 580, 66 S.Ct.
1176, 90 L.Ed. 1447 (1946). “If our adver-
sary system is to function according to
design, we must assume that an attorney
will observe his responsibilities to the legal
system as well as to [the] client.” Geders
v. United States, 425 U.S. 80, 93, 96 S.Ct.
1330, 47 L.Ed.2d 592 (1976).

The Pennsylvania Rules of Professional
Conduct, Rule 8.8 provides that:
A lawyer shall not knowingly:

(3) Offer evidence that the lawyer
knows to be false. If a lawyer, the
lawyer’s client, or a witness called by

the lawyer, has offered material evi-
dence before a tribunal or in an ancillary
proceeding conducted pursuant to a tri-
bunal’s adjudicative authority, such as a
deposition, and the lawyer comes to
know of its falsity, the lawyer shall take
reasonable remedial measures, includ-
ing, if necessary, disclosure to the tribu-
nal....

Pa.RP.C. 33

Rule 3.3, cmt. 2 provides in part, that
“[t]his Rule sets forth the special duties of
lawyers as officers of the court to avoid
conduct that undermines the integrity of
the adjudicative process........ [Tlhe
lawyer must not allow the tribunal to be
misled by false statements of law or fact or
evidence that the lawyer knows to be
false.”

Rule 3.3, cmt. 10 discusses remedial
measures. It provides in part, “if the law-
yer knows of the falsity of testimony elicit-
ed from the client during a deposition, the
lawyer must take reasonable remedial
measures. In such situations, the advo-
cate’s proper course is to remonstrate with
the client confidentially, advise the client
of the lawyer’s duty of candor to the tribu-
nal and seek the client’s cooperation with
respect to the withdrawal or correction of
the false statements or evidence. If that
fails, the advocate must take further reme-
dial action. If withdrawal from the repre-
sentation is not permitted or will not undo
the effect of the false evidence, the advo-
cate must make such disclosure to the
tribunal as is reasonably necessary to rem-
edy the situation ..."”. See also Pa.
RP.C. 1.6

[24] It appears to the Court that coun-
sel, with knowledge of the misleading
Townsend testimony, had a duty to take
some remedial action respecting it, even
though that could potentially require di-
vulging attorney-client privileged material.
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For instance, in a somewhat similar cir-
cumstance, the Honorable R. Stanton Wet-
tick, a highly-regarded judge of the Alle-
gheny County, PA, Court of Common
Pleas, stated:
An attorney who claims the [attor-
ney/client] privilege on behalf of a client
cannot do so without first reviewing the
communications for which the privilege
is sought. This attorney has a duty to
prevent a client from offering false evi-
dence. See Rule 3.3 of the Rules of
Professional Conduct. This means, for
example, that in an environmental cover-
age case counsel for the insured cannot
permit a representative of the insured to
testify that the insured first learned that
certain underground water was polluted
in January 1993 if this testimony is in-
consistent with a communication be-
tween the insured and its counsel in
1991 which referred to a pollution prob-
lem involving this same underground
water.

Mueller v. Nationwide Mut. Ins. Co., 1996
WL 910155 * 10, 31 Pa. D & C 4th 23, 39-
40 (Pa.Com.P1.1996). See also, e.g., Mont-
gomery v. Etreppid Techs., LLC, 2009 WL
435195 (D.Nev.2009) (discussing counsel’s
obligation under Rule 8.3 and stating that
lawyer must not allow the tribunal to be
misled by evidence the lawyer knows to be
false.)

During the trial the Court also became
aware of some apparently routine practices
at GMM that raise issues that cannot be
ignored. McKeever testified to a proce-
dure at his firm whereby foreclosure com-
plaints are prepared and filed by non-
attorneys and never reviewed by an attor-
ney, even though the “signature” of an
attorney appears on the document. 12/8
Tr. at 83-84. This would seem to be a
violation of the Pemnsylvania Rules of
Civil Procedure, which provide that the
signature of an attorney on a document

filed with a Pennsylvania court is a certifi-
cation that the document has been read by
the attorney. See Pa.R. Civ.P. 1023.1(c).
Even though these foreclosure actions are
not being filed in this Court and thus do
not expose GMM to sanctions, concern for
our sister courts in this Commonwealth
compel the Court to at least make publicly
known what it learned during the trial.
Furthermore, often these fundamentally
flawed foreclosure actions, form the basis
for related relief in this Court should the
state court defendant subsequently file a
bankruptey petition. Therefore, the Court
is concerned about the continuation of this
practice by GMM.

[25] More germane to matters directly
affecting this Court was testimony that
Puida permitted an attorney named Ann
Swartz to “sign” a document on behalf of
Puida even though she (Puida) had not
reviewed the document in question, and
even though Swartz is not a member of the
Bar of this Court and was not admitted
pro hac vice in this matter. The Court
believes this sort of conduct to be decep-
tive and a violation of the spirit, if not the
letter, of Fed . R.Bankr.P, 9010(a) and (b),
9011(a), and, Local Rule 9010-1. Due to
the other more serious matters addressed
herein, and Puida's testimony that this
practice is no longer being followed, the
Court will not impose separate sanctions
for this conduct. Counsel are on notice,
however, that sanctions may be appropri-
ate in the future should the Court become
aware of any further instances of this type
of conduct.

CONCLUSION

For the reasons given, the Court finds
that no sanctions will be imposed against
Countrywide pursuant to the Rule except
with respect to Item 4 of the Rule con-
cerning the false representation made in
the Motion to Quash. Countrywide clear-
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ly acted improperly in many respects in
connection with its post-discharge pursuit
of the Debtor, all as detailed above. How-
ever, the Court finds that the combination
of the very favorable settlement which has
made the Debtor whole, the negative pub-
licity already experienced by Countrywide
over this matter and the absence of any
evidence to show a systemic problem exist-
ing at Countrywide respecting the points
raised in the Rule,® are sufficient reasons
not to impose any additional sanction at
this time.

As to Puida and GMM, the Court finds
that no sanctions will be imposed with
respect to Item 5 of the Rule directed to
them but that consideration of sanctions is
appropriate as to Items 6 and 7.

During Trial, the Court advised the Par-
ties that if it found sanctionable conduct to
exist it would bifurcate the matter and
hold a separate hearing to consider the
type and extent of sanction that should be
imposed. In keeping with that approach,
the Court will schedule such a hearing as
to GMM and Puida.

Finally, with respect to the “other in-
stances” of misconduct that came to light
during the trial, an Order and Rule to
Show Cause will be issued against Atty.
Charles Townsend directing him to per-
sonally appear and show cause as to why
he should not be appropriately sanctioned
for providing what appears to be false, or
at the least misleading, testimony while
under oath. Depending on the outcome of
that hearing, the Court will determine
whether any other counsel involved in this
matter should be required to explain their
failure to take appropriate, remedial action

34, Although there was a lack of evidence in
this case as to any systemic problems at
Countrywide, that is not tantamount to a find-
ing that there are no such systemic problems.
As indicated throughout this Opinion, the fo-

to prevent the Court from being misled by
such false or misleading testimony.

Before concluding, a few observations
about lessons to be learned from this case
are appropriate. The real estate “melt-
down” of the past several years has
brought the whole subject of mortgages
and foreclosures to the forefront of public
awareness. In the Court’s own experi-
ence, the prospect of dealing with a mort-
gage lender or mortgage servicer over a
delinquency, or anything else other than
the ordinary payment plan, clearly inspires
feelings of dread, mystery and frustration
in the average borrower. If the present
case is at all representative, those feelings
are substantially justified.

Here, the Debtor did everything right.
Despite that, she was put through a grind-
ing process by Countrywide even though
along the way it repeatedly failed to take
appropriate action to reconcile the Debt-
or’s account. This was not a case where a
single error led to a bad result. There
were multiple points in the process—both
during and after the bankruptey conclud-
ed—when Countrywide and its agents
missed successive opportunities for pre-
vention or correction, which include:

e fajling to properly account for pay-

ment to the prior servicer,

e fajling to properly account for loan

payments received by it,

e failing to timely conduct audit and es-
crow analyses required by RESPA
and its own internal policies,

o fajling to send appropriate and timely
notices of payment change,

e fajling to abide by bankruptcy court
orders and rules,

cus in this case has been on the specific facts
attending the Hill case. The recent “global”
settlement between Countrywide and the FTC
might well be indicative of the existence of
systemic issues.

685



548 437 BANKRUPTCY REPORTER

e failing to properly respond to inquiries
of the Debtor and her attorney,

e failing to respond to inquiries by the
Penngsylvania Attorney General,

e failing to timely advise of false notices
of payment change

o failing recognize the effect of the
bankruptey discharge order when fil-
ing a foreclosure action,

e failing to abide by admonitions of the
bankruptey judge regarding applicable
law by continuing settlement negotia-
tions based upon letters it knew ap-
peared authentic but in reality were
not.

Throughout this matter, Sharon Hill did
everything she was supposed to do. She
dutifully met her obligations under the
Chapter 13 Plan during its five year dura-
tion. Upon receiving her discharge, she
immediately assumed responsibility for her
post-bankruptey  obligations and re-
sumed—or at least attempted to resume—
making her mortgage payments. When
that failed, she tried to work things out
with Countrywide but her entreaties were
repeatedly ignored. She was “pushed
back” at every opportunity for Country-
wide to do the right thing and correct the
wrong being done to her. Yet, Country-
wide didn’t discriminate, maintaining its
cavalier approach throughout. It re-
mained consistent in it’s modus operandi.
Not only did it ignore the Debtor’s inqui-
ries, but it ignored the inquiries from the
PA Attorney General and warnings from
the Debtor’s personal attorney, as well.

But for Atty. Julie Steidl noticing the
address change while preparing for work
that morning on December 20, 2007, quite
possibly she, the Debtor, and this Court,
may never have known about the “after
the fact” creation of the payment change
letters or any of the other insensitive and
inexcusable conduct Countrywide dis-
played in handling this account, from start
to finish.

Most likely Countrywide would have
continued to exercise its might and de-
mand “tribute” to settle the case, despite
prior admonitions from the bankruptey
court that it had no basis for its position,
in amounts with no real relationship to
what was owed—in this case—nothing. At
some point the Debtor would have had to
seriously consider, and most likely accept
because of the mounting expenses her
fight against Goliath was causing her to
incur, capitulation. Soon, a practical, busi-
ness decision most likely would require her
to forego “principle” and settle the matter
in an amount she could afford so as to
make the obligation current, post bank-
ruptey, and make the problem go away.
Fortunately for her, that bridge never had
to be crossed. But how many other, simi-
larly situated debtors will be so fortunate?

Although originally alleged, the Court
was not presented with any evidence to
support a finding for the existence of a
systemic problem with loan servicing at
Countrywide. Perhaps, this case was just
an inexplicable aberration—where what
could go wrong, did go wrong—although
the Court highly doubts it. If only Coun-
trywide, in particular, and the mortgage
lender/servicer industry, in general, would
take to heart just how devastating these
kinds of mistakes can be to borrowers who
are trying to do the right thing' and honor
their obligations. If such were to occur,
and the lessons learned from this case lead
to a correction in the way in which lenders
and servicers currently do business when
dealing with borrowers, then maybe every-
thing Sharon Hill had to endure will not
have been in vain and some good will come
from it.

ORDER AND RULE TO SHOW CAUSE

AND NOW, this 5th day of October,
2010, for the reasons set forth in the ac-
companying Memorandum Opinion, it is
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ORDERED, ADJUDGED and DE-

CREED that,

(1) Items 1, 2 and 3 of the Rule to Show
Cause (“Rule”), Document No. 435, as di-
rected against Countrywide Home Loans,
Ine (“Countrywide”), and Item 5 of the
Rule, as directed against Goldbeck,
McCafferty and McKeever (“GMM”) and
Attorney Leslie Puida (“Puida”) are VA-
CATED.

(2) With respect to Item 4 of the Rule,
as directed against Countrywide, the
Court finds sufficient cause exists to sanc-
tion Countrywide pursuant to Fed.
R.Bankr.P. 9011, and that a sufficient
sanction so as to deter repetition of such
conduct in the future or comparable con-
duct by others similarly situated, is a “pub-
lic censure” of Countrywide and a remind-
er of its obligations under Fed.R.Bankr.P.
9011(b)(3) to make reasonable investiga-
tion before making factual allegations in
documents filed with the Bankruptey
Court, or any other court for that matter.
The Court’s comments in the Memoran-
dum Opinion and in this Order constitute
that censure and reminder. Therefore, no
further hearing or action is required in
regard to Paragraph (4) of the Rule.

(8) With respect to Items 6 and 7 of the
Rule as directed against GMM and Puida,
the Court finds that sufficient cause exists
to impose sanctions pursuant to the
Court’s inherent power its power pursuant
to 11 U.S.C. § 105(a) and Fed.R.Bankr.P.
7087, incorporating Fed.R.Civ.P.
37(c)(1)(C). Therefore, a hearing is sched-
uled for November 22, 2010 at 2:00 P.M.,
in the Erie Bankruptey Courtroom, U.S.
Courthouse, 17 South Park Row, Erie, PA,
for the purpose of considering and deter-
mining appropriate sanctions, at which
time Leslie M. Puida and Michael T.
McKeever, in his capacity as a representa-
tive of GMM, with authority to speak for
the firm, are directed to personally ap-
pear.

(4) With respect to the apparent mis-
conduct of Attorney Charles Townsend
(“Townsend”) as described in the Memo-
randum Opinion, a Rule to Show Cause is
hereby issued directing him to personally
appear on the November 22, 2010 at 2:00
P.M., in the Erie Bankruptey Courtroom,
U.S. Courthouse, 17 South Park Row,
Erie, PA, to show cause why sanctions
should not be imposed against him for
providing false or misleading testimony
under oath during his deposition in this
matter, which testimony was then used at
the time of trial due to Townsend’s una-
vailability. The Court further under-
stands that Townsend may no longer be
affiliated with Countrywide. If that is cor-
rect, Countrywide and its Counsel of Rec-
ord, Thomas P Connop, are directed to
effect personal service of a copy of this
Order and Rule to Show Cause, together
with the Memorandum Opinion, on Town-
send immediately after receipt of this Or-
der and file a Certificate of Service to
that effect on or before October 12, 2010.

w
Q E KEY NUMBER SYSTEM
T

In re Joseph Francis SWAIN and
Edith Mae Swain, Debtors.

Edith Mae Swain, Plaintiff,
V.
United States Department of Treasury,

Internal Revenue Service,
Defendant.

Bankruptcy No. 09-55942.
Adversary No. 09-4996.

United States Bankruptey Court,
E.D. Michigan,
Southern Division.

Sept. 27, 2010.

Background: Discharged Chapter 7 debt-
or in no-asset case filed adversary pro-
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3. Nothing in this Order or the Fran-
chise Agreement should be deemed
or construed to prevent a competing
plan proponent from seeking the re-
jection and/or termination of the
Wyndham Franchise Agreement at
or before confirmation of a plan in
this case.

4. To the extent any provisions of the
Wyndham Franchise Agreement or
related documents conflict with the
terms of this Order, this Order shall
control in all respects.

O & KEY NUMBER SYSTEM

—umzE

In re Sharon Diane HILL, Debtor,

Roberta A. DeAngelis, Acting United
States Trustee for Region 3,
Movant,

v.

Countrywide Home Loans, Inc., Gold-
beck, McCafferty and McKeever, and
Attorney Leslie Puida, Respondents.

No. 01-22574 JAD.

United States Bankruptey Court,
W.D. Penngylvania.

Nov. 24, 2010.

Background: Order to show cause was
issued against residential mortgage lender
and its attorneys as to why sanctions
should not be imposed for their alleged
misconduct in failing to properly credit
payments received under Chapter 13 debt-
or’s cure-and-maintenance plan, in at-
tempting to collect what they should have
realized was a highly doubtful deficiency,
and in engaging in allegedly deceptive con-
duct in settlement negotiations with debt-

or’s attorney and in their representations
to the bankruptey court. After the court
determined that sufficient cause existed to
sanction law firm and attorney, 437 B.R.
503, hearing was held regarding what
sanctions would be appropriate.

Holdings: The Bankruptey Court, Thom-
as P. Agresti, Chief Judge, held that:

(1) public reprimand was an appropriate
sanction for firm, and

(2) public reprimand also was an appropri-
ate sanction for attorney who lied to
the court.

So ordered.

1. Attorney and Client €59.8(1)
Bankruptcy €2187

Public reprimand was appropriate
sanction for law firm that represented res-
idential mortgage lender, where firm was
found to have made a false statement in a
motion to quash notices of Rule 2004 ex-
aminations and to have failed to promptly
notify Chapter 13 debtor’s attorney of the
fact that change-in-payment letters were
never sent, while engaging in settlement
negotiations with that attorney, and to
have deliberately or at least recklessly
misrepresented to the bankruptcy court
that the firm had apprised debtor’s attor-
ney of the fact that the letters were never
mailed; monetary sanction was not war-
ranted, given magnitude of financial loss
which the firm already had experienced in
the form of attorneys fees and lost client
revenue and the fact that a further mone-
tary sanction was unlikely to have any
significant deterrent effect, and honesty
and truthfulness were matters of character
that could not be taught through mandato-
ry continuing legal education (CLE) or
ethical training. Fed.Rules Bankr.Proc.
Rule 9011, 11 U.S.C.A.

688



648 439 BANKRUPTCY REPORTER

2. Attorney and Client &=59.8(1)
Bankruptcy 2187

Public reprimand was appropriate
sanction for attorney for law firm that
represented residential mortgage lender,
where bankruptcy court found that attor-
ney had lied to the court and had not
subsequently accepted responsibility for
doing so; attorney had already, in a sense,
been suspended from practice in the bank-
ruptey court, as firm had taken her off
assignment to any cases filed in the dis-
trict and it seemed highly unlikely that
that would change anytime soon, monetary
sanction was inappropriate as attorney al-
ready had suffered a significant financial
detriment as a result of the matter, and
mandatory continuing legal education
(CLE) training, mediation, and the like
were of no use, given that honesty and
truthfulness were matters of character
that could not be taught. Fed.Rules
Bankr.Proc.Rule 9011, 11 U.S.C.A.

Donald R. Calaiaro, Calaiaro & Corbett,
P.C., Kenneth Steidl, Steidl & Steinberg,
Robert O. Lampl, Pittsburgh, PA, for
Debtor.

MEMORANDUM ORDER

THOMAS P. AGRESTI, Chief Judge.

On October 5, 2010, the Court entered a
Memorandum Opinion and Order, Docu-
ment No. 562 1, which found that sufficient
cause existed to sanction Respondents
Goldbeck, McCafferty and McKeever
(“GMM”) and Attorney Leslie A. Puida
(“Puida”) as to Items 6 and 7 of the Rule
to Show Cause (“Rule”), Document No.
465, issued on July 29, 2009. Those two
Items provided:

1. Reported at In re Hill, 437 B.R. 503 (Bankr.

(6) Goldbeck McCafferty and McKeever
and Leslie Puida intentionally, or with
reckless disregard and/or indifference to
the applicable facts, failed to disclose to
the debtor’s attorney that three Pay-
ment Change Letters had never actually
been sent, all in an improper attempt to
collect on questionahle debt while at-
tempting to resolve a matter that was
pending before this Court.

(7) Goldbeck McCafferty and McKeever
and Leslie Puida intentionally, or with
reckless disregard and/or indifference to
the applicable facts, made inaccurate
oral statements in response to the
Court’s inquiry regarding when Leslie
Puida told the Debtor’s attorney that
the three Payment Change Letters were
not what they purported to be, but in-
stead were memoranda created years
after the event.

The Court did not actually decide what
sanctions would be imposed in the Memo-
randum Opinion and Order, instead de-
ferring that decision until after a hearing
scheduled for November 22, 2010 to allow
GMM and Puida an opportunity to present
evidence of mitigation or other pertinent
evidence going to an appropriate sanction.
Prior to the hearing, at the request of
counsel for GMM and Puida, the Court
also convened a telephonic status confer-
ence, and entered a related order, to pro-
vide further guidance as to expectations
for the hearing.

The hearing went forward as scheduled
and GMM and Puida called three wit-
nesses and submitted a number of exhibits,
Attorney Robert Bernstein was called as
an expert and opined on the practices and
procedures currently being followed at
GMM, some of them implemented as a
direct result of the Hill matter. The
Court found Atty. Bernstein to be a credi-

W.D.Pa,, October 5, 2010).
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ble witness and was gratified to hear that
GMM does seem to have taken a number
of steps that should result in improved
operations and responsiveness to legiti-
mate debtor concerns in cases being han-
dled by the firm. Of course, Atty. Bern-
stein’s testimony went only to “after-the-
fact” matters. He had no personal knowl-
edge or other insights as to the events
underlying the Rule.

Attorney Michael McKeever, one of the
principal shareholders of GMM also testi-
fled. McKeever confirmed much of the
testimony of Mr. Bernstein concerning
changes which have been implemented by
GMM in response to the Hill matter, in-
cluding an increased reliance on the pres-
ence of its own attorneys in the Western
District as opposed to the use of local
counsel. He apologized to the Court and
the other interested parties and testified
that GMM has been damaged by this
whole matter in a number of ways. On a
strictly monetary level, the firm has in-
curred out-of-pocket attorney and expert
fees approaching $400,000 which will not
be reimbursed by insurance coverage.
McKeever also testified that two large
clients have suspended referrals to the
firm as a result of this matter, although
the extent of that “loss” is somewhat un-
clear because it does not apply to cases
already in the pipeline, and no information
was provided as to how long the suspen-
sion will last.?

McKeever also described the damage to
GMM’s professional reputation, which he
said has been significant. He stated that
the firm has “self-reported” to the Penn-
sylvania Disciplinary Board, although the
extent of that reporting was left somewhat

2. It is perhaps worth noting that Respondent
Countrywide Home Loans, Inc., now under
the umbrella of Bank of America, is not one of
the clients that has suspended referrals to
GMM.

unclear. The firm has also notified its
clients as to “what happened” in this mat-
ter although the specific content and de-
scription of the notice being communicated
was not identified. While still commend-
able, the mitigatory value of this action
was somewhat tempered by the fact that it
was only undertaken after a client made
inquiries with the firm indicating that it
was aware of this matter.® McKeever tes-
tified that the firm is committed to efforts
to restore its reputation and improve its
internal processes.

The final witness presented was Puida
who testified emotionally as to the effect
this matter has had on her individually.
From an economic standpoint, GMM has
reduced her compensation significantly as
a result of the findings in the Memoran-
dum Opinion and Order. This has hit her
especially hard since she is the breadwin-
ner for her family. She is now under an
“action plan” at the firm designed to im-
prove her professional and case manage-
ment skills, including the documentation of
all “substantive” communications in the
cases she is handling. Puida testified that
she is committed to being more aware of
what is going on in her cases and better
prepared to respond to any issues which
might arise in the hearings she attends.

Although the evidence presented by
GMM and Puida at the hearing was helpful
as far as it went, it really did not go the
core of the Rule, i.e., a finding that Puida,
and by extension GMM, had not been hon-
est with this Court. In closing remarks at
the sanction hearing counsel for the Unit-
ed States Trustee noted that the evidence
had been focused on competence rather
than character. The Court largely agrees

3. McKeever testified that the issue of “client
notification’’ was under discussion at the time
this inquiry came into the office.
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with that sentiment. No matter how ex-
tensive the procedures and checklists and
forms that a high volume law firm like
GMM may implement, they are not a sub-
stitute for the character of the individual
persons who are supposed to be abiding by
them. The Court was disappointed by the
lack of any evidence to show a recognition
by GMM, generally, of the need for its
attorneys to employ a policy of absolute
candor in dealing with this and other
courts.

The Court was also disappointed by the
apparent lack of recognition of this need
by Puida. When asked what was the most
important lesson she had learned from this
entire matter, she replied that she needed
to do a better job of documenting her
communications. When asked point blank
by counsel for the UST whether she want-
ed to now “change her story” about what
had really happened between her and At-
torney Ken Steidl, and despite being given
assurances by the Court that she could
invoke her Fifth Amendment protections if
she wished without any consequence in
this proceeding or as to the sanction ulti-
mately imposed, Puida again insisted that
she had informed Mr. Steidl about the
letters and simply failed to document it.

The Court finds this lack of acceptance
of responsibility, troubling. Its prior find-
ing that Puida lied was not made lightly,

4. The Court made clear in a prior order that
the hearing on sanctions was not intended to
be a retrial of the findings previously made.
However, knowing that she was going to con-
tinue to refuse to acknowledge that she lied
about what she had told Mr. Steidl, Puida
should have been prepared to offer something
in support thereof more than just her bare
assertions, which have already been heard
and rejected by the Court. In that regard, it
is worth noting that the Court commented
both at trial and in the Memorandum Opinion
and Order about its surprise that no telephone
billing records had been introduced to bolster
Puida’s contentions about her conversations

nor in the end was it a close call—the
Court would have made the same finding
even if the applicable evidentiary standard
had been clear and convincing rather than
merely a preponderance. Furthermore,
this was not a “shades of gray” type situa-
tion—either Mr. Steidl or Puida was lying
and the Court found it to be Puida. The
evidence that Puida lied was considerable.
For Puida to thus continue to fall back on
a “lack of documentation” as her only “sin”
does give the Court some pause as to
whether she truly appreciates the gravity
of the situation.

Having said all of the above, the Court
is left with deciding appropriate sanctions
to be imposed against GMM and Puida.
The UST filed a helpful Preliminary Rec-
ommendation Regarding Sanctions, Docu-
ment No. 575, and her counsel further
expounded on those recommendations at
the close of the hearing. The UST sug-
gests that Puida should be suspended from
practicing before this Court for a period of
a year and that GMM should be required
to pay a monetary sanction of $50,000.°
The UST also raised a number of other
possible sanctions for the Court’s consider-
ation, including the imposition of a CLE
requirement, public reprimand or censure,
or the requirement to perform pro bono
client representation or mediation services.

with Mr. Steidl. See 437 B.R. at 535 n. 7.
Assuming such billing records actually tend to
support Puida, yet had been overlooked as
evidence for trial, it seemed natural to at-
tempt their introduction at this stage, if they
in fact existed, as mitigation evidence in sup-
port of her obviously hollow contention that
she did not lie to the Court, but no effort was
made in that regard.

w

Counsel for the UST candidly admitted that
his suggestion of $50,000 as a monetary sanc-
tion was in effect an arbitrary number, not
based on any sort of calculation or formula.
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[1] Turning first to GMM, the Court
will not impose a monetary sanction as
suggested by the UST. Given the magni-
tude of the financial loss which GMM has
already experienced in the form of attor-
ney fees and lost client revenue as a result
of this matter, a further monetary sanction
near the amount suggested by the UST is
unlikely to have any significant further
deterrent effect on GMM. If the Court
were to impose a sanction in a much high-
er amount, it could jeopardize the contin-
ued operation of GMM, possibly threaten-
ing the livelihoods of innocent employees
who had nothing to do with the violations
addressed in the Rule. The Court also
rules out any requirement for mandatory
CLE or ethical training. As indicated at
the hearing, the essence of the Rule is a
lack of honesty. The Court does not be-
lieve it is necessary to undertake training
in order to know that dishonesty is wrong
despite the potential consequences of tell-
ing the truth. Honesty and truthfulness
are matters of character that cannot be
taught, if at all, in a few hours of CLE
training. As for a pro bono requirement
for client representation, that is something
the attorneys in the firm should already be
doing voluntarily, Pa. R.P.C. 6.1, so the
Court does not find it to be an appropriate
sanction for this matter. Finally, the firm
will need to restore its professional reputa-
tion before it can effectively function as a
mediator, ruling out any sanction requiring
that it act as a pro boro mediator.

The Court therefore finds that the pur-
pose behind the Rule will be best served
by having the Memorandum Opinion and
Order, together with this Order, serve as a
public reprimand of GMM. In addition,
GMM will be required to serve a copy of
the Memorandum Opinion and Order,
and this Order, on the Disciplinary Board
of the Supreme Court of Pennsylvania.

[2] As for Puida, the UST’s primary
suggestion of a suspension is rejected.

Puida has already, in a sense, been sus-
pended from practice in this Court. The
firm has taken her off assignment to any
cases filed in this Distriet, and it seems
highly unlikely that is going to change
anytime soon. Were the Court to order a
suspension of Puida, it would thus add
very little to the current reality, at the
expense of burdening the District Court
with a request for a suspension, and possi-
bly jeopardizing other GMM personnel in
unintended ways. The other suggestions
related to CLE training, mediation and the
like are rejected for reasons similar to
those stated above in the discussion as to
GMM. The Court did consider a monetary
sanction against Puida, however that is
rejected as well. She has already suffered
a significant financial detriment as a result
of this matter, and the Court is concerned
that any further monetary sanction would
be unnecessarily punitive and could harm
her family.

The Court therefore concludes that, as
with GMM, the purposes behind the Rule
will best be served as to Puida by having
the Memorandum Opinion and Order, to-
gether with this Order, serve as a public
reprimand of her. Puida will be required
to serve a copy of the Memorandum Opin-
1on and Order, and this Order, on the
Disciplinary Board of the Supreme Court
of Pennsylvania, as well as on the Ameri-
can Bankruptey Institute in connection
with her effort to be certified as a bank-
ruptey specialist by that organization.

AND NOW, this 24th day of November,
2010, for the reasons stated above and on
the record at the time of the hearing, it is
ORDERED, ADJUDGED and DE-
CREED that:

(1) The Memorandum Opinion and Or-
der of October 5, 2010, together with this
Order, are intended to serve as a public
reprimand of Respondents Goldbeck,
McCafferty and McKeever (“GMM”) and
Attorney Leslie A. Puida (“Puida”) for the
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misconduct as described in Items 6 and 7
of the Rule to Show Cause, Document No.
465, issued on July 29, 2009.

(2) On or before December 3, 2010,
GMM shall serve a copy of this Order,
together with the Memorandum Opinion
and Order of October 5, 2010, on the Disci-
plinary Board of the Supreme Court of
Pennsylvania, and shall file a certificate of
service to that effect with the Court within
three days of doing so.

(3) On or before December 3, 2010, Pui-
da shall serve a copy of this Order, togeth-
er with the Memorandum Opinion and
Order of October 5, 2010, on the Disciplin-
ary Board of the Supreme Court of Penn-
sylvania and the American Bankruptey In-
stitute, and shall file a certificate of service
to that effect with the Court within three
days of doing so.

(4) On or before December 3, 2010,
Counsel for Respondents GMM and Puida
shall electronically file copies of the exhib-
its that were introduced at the hearing,
those being Exhibits 1 through 18 and 22
though 35.

w
O E KEY NUMBER SYSTEM
T

In re CIRCUIT CITY STORES,
INC., et al., Debtors.

Robert Gentry, et al., Appellants,
v,
Circuit City Stores, Inc.,
et al,, Appellees.
Case No. 08-35653.

Civil No. 3:10CV567-HEH.
United States District Court,
E.D. Virginia,

Richmond Division.

Oct. 29, 2010.

Background: Claimants, who had brought
state labor-law class actions against Chap-

ter 11 debtors in state court, moved for
application of class certification rule to
their class proofs of claim, The United
States Bankruptcy Court for the Eastern
District of Virginia, 2010 WL 2208014, de-
nied motion, disallowing proofs of claim as
to all unnamed claimants. Claimants ap-
pealed.

Holdings: The District Court, Henry E.
Hudson, J., held that:

(1) denial of motion was not abuse of dis-
cretion, and

(2) publication notice provided to unnamed
claimants under class proofs of claim
was adequate under due process prin-
ciples.

Affirmed.

1. Bankruptcy ¢=2895.1, 3784

Granting or denying a motion to apply
class certification rule to proofs of claim is
within the discretion of the bankruptcy
court, and district court reviews that deci-
sion only for an abuse of discretion. Fed.
Rules Bankr.Proc.Rules 7023, 9014(c), 11
U.S.CA.

2. Bankruptcy €=2895.1

Bankruptcy court’s findings that pro-
posed class litigation of claims against
Chapter 11 debtors for alleged violations
of state labor laws would be inferior to
individual bankruptcy claims resolution
process and would unduly complicate ad-
ministration of other claims before court
against debtors were not clearly errone-
ous, and therefore denial of motion to ap-
ply class certification rule to class proofs of
claim was not abuse of discretion. Fed.
Rules Bankr.Proc.Rules 7023, 9014(c), 11
U.S.C.A.

3. Bankruptcy €=2895.1

Filing of a class proof of claim is not a
matter of right, but a matter solely within
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[91 Here, in contrast, the -equities
weigh heavily in favor of reopening the
case. First, the refusal to reopen would
be unjust to the creditors, as the Accounts
Receivable Action is potentially a signifi-
cant asset to the three estates. Second,
the Trustee purposely closed the bank-
ruptey cases, but he did not intend thereby
to abandon the Accounts Receivable Ac-
tion. In closing the cases, he apparently
(and mistakenly) believed that he could
administer the assets of ACEI, CCT, and
ATSCO via the lead ARI bankruptcy case.
His continued pursuit of the Accounts Re-
ceivable Action demonstrates that he did
not intend to abandon this adversary pro-
ceeding. Likewise, the Defendants’ con-
tinued participation in discovery after the
cases were closed demonstrates that they
did not believe the Trustee had abandoned
the Accounts Receivable Action. Unlike in
Arboleda, the Accounts Receivable Action
was commenced prior to closing the ACEI,
CCT, and ATSCO cases. The Trustee
filed the original complaint more than a
year before the cases were closed.

Under Rule 15(c)(1)(B) an amendment
relates back to the date of the original
complaint if “the amendment asserts a
claim or defense that arose out of the
conduct, transaction, or occurrence set
out—or attempted to be set out—in the
original pleading.” Clearly, the amended
complaint asserts a claim that arose out of
the same conduct, transactions, or occur-
rences set forth in the original complaint.

Accordingly, this Court will sua sponte
reopen the bankruptcy cases of ACEI,
CCT, and ATSCO to permit the Trustee to
continue pursuit of the Accounts Receiv-
able Action.!

1. The Court will also deny the Defendants’
motion to dismiss as to the ‘““turnover claims,”
“quantum meruit claims,” and “unjust enrich-
ment claims,” as all of these are the same
with respect to the amounts of accounts re-

Conclusion

For the reasons discussed above, I will
order that the bankruptey cases for ACEI,
CCT, and ATSCO be reopened and I will
deny the Defendants’ motion to dismiss.
Furthermore, the three orders that closed
the cases will be vacated.

ORDER

For the reasons set forth in the Court’s
memorandum opinion of this date, the De-
fendants’ motion to dismiss is denied and
the orders that closed the Chapter 7 cases
of Automotive Caliper Exchange Incorpo-
rated (Case No. 05-20026, D.I. 8), Car
Component Technologies, Inc. (Case No.
05-20027, D.I. 8 and ATSCO Products,
Inc. (Case No. 05-20025, D.I. 8) are here-
by vacated.

w
O E KEY NUMBER SYSTEM
T

In re SHUBH HOTELS PITTSBURGH,
LLC, Debtor.

No. 10-26337JAD.

United States Bankruptcy Court,
W.D. Pennsylvania.

Nov. 23, 2010.

Background: Chapter 11 debtor-hotel
owner moved for authority to execute 15—
year franchise agreement with operator of
large hotel franchise, so as to re-flag hotel
following termination of debtor’s previous
franchise. Secured lender objected.

ceivable. As such, these additional counts
will not likely result in any additional evi-
dence being presented at trial, and so this
Court will refrain from ruling on these counts
until the conclusion of trial.
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Holdings: The Bankruptcy Court, Jeffery
A. Deller, J., held that:

(1) proposed agreement was appropriate
exercise of debtor’s business judgment;
(2) approval of franchise agreement would
not amount to prohibited sub rosa or
de facto plan of reorganization; and

(3) assuming that transaction violated loan
documents, lender was entitled only to
adequate protection for transaction.

Motion granted.

1. Bankruptcy &=3061, 3070, 3085

When debtor seeking to use, sell, or
lease estate property outside ordinary
course of business establishes a prima fa-
cie case supporting contemplated transac-
tion, an objector to the proposed transac-
tion is required to produce some evidence
supporting its objection; mere argument or
conclusory allegation is not enough. 11
U.S.C.A. § 363(b)(1).

2. Bankruptcy €=3061, 3069, 3085

In reviewing debtor’s exercise of its
business judgment, in deciding motion for
authorization to use, sell, or lease estate
property outside ordinary course of busi-
ness, court looks at whether the proposed
transaction (1) represents a business deci-
sion, (2) is made with disinterestedness, (3)
is made with due care, (4) is made in good
faith, and (5) does not constitute an abuse
of discretion or waste of corporate assets.
11 U.S.C.A. § 363(b)(1).

3. Bankruptcy €=3061

Chapter 11 debtor-hotel owner’s pro-
posed 15-year franchise agreement with
large hotel franchisor, which would result
in re-flagging of debtor’s hotel following
termination of its previous franchise, was
appropriate exercise of debtor’s business
judgment; transaction did not involve self-
dealing with any insider of debtor, transac-
tion was closely scrutinized by debtor’s

management, creditors committee, United
States Trustee (UST), and court, transac-
tion represented good-faith effort to re-
flag debtor’s hotel, and transaction was not
abuse of discretion or waste of corporate
assets, but would benefit estate and reor-
ganization efforts. 11 U.S.CA.
§ 363(b)(1).

4. Bankruptcy €=3061

Court’s approval of transaction in
which Chapter 11 debtor-hotel owner
sought to enter into 15-year franchise
agreement with operator of large hotel
franchise would not amount to prohibited
sub rosa or de facto plan of reorganization,
inasmuch as agreement did not articulate
terms for plan of reorganization, agree-
ment did not require secured lender or
other creditor to vote in favor of any reor-
ganization plan, terms of agreement did
not dictate priority scheme or timing and
amount of money to be paid to creditors,
and adoption of franchise would not re-
quire lender or other entities to release
their claims against debtor or its officers
or directors. 11 U.S.C.A. § 363(b)(1).

5. Bankruptcy €=3061

Where a transaction has the effect of
dictating the terms of a prospective Chap-
ter 11 plan, it will constitute a prohibited
sub rosa plan.

6. Bankruptcy e=3061

Transaction amounts to prohibited sub
rosa Chapter 11 plan of reorganization if it
(1) specifies the terms of any future reor-
ganization plan, (2) restructures creditors’
rights, and (3) requires that all parties
release claims against the debtor, its offi-
cers and directors, and its secured credi-
tors.

7. Bankruptcy €=3061

That a transaction affects Chapter 11
debtor’s reorganization does not automati-
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cally convert the contemplated transaction
into prohibited sub rosa plan.

8. Bankruptcy €=3062

Assuming that Chapter 11 debtor-ho-
tel owner’s entry into proposed franchise
agreement with large hotel franchisor vio-
lated secured lender’s loan documents,
lender was entitled only to adequate pro-
tection for transaction. 11 TU.S.C.A.
§ 363(b)(1), (e).

9. Bankruptcy €=3062

Secured lender was adequately pro-
tected with respect to Chapter 11 debtor’s
proposed franchise agreement with opera-
tor of large hotel franchise by equity cush-
ion that existed in value of debtor’s hotel
and by debtor’s willingness to make peri-
odic interest payments to lender. 11
U.S.C.A. § 363(b)(1), (e).

David K. Rudov, Rudov & Stein, Scott
M. Hare, Pittsburgh, PA, for Debtor.

Joseph M. Fornari Jr., Norma Hilden-
brand, Pittsburgh, PA, for U.S. Trustee.

Christopher A. Boyer, David W. Lampl,
John M. Steiner, Leech Tishman Fuscaldo
& Lampl, LLC, Pittsburgh, PA, for Credi-
tor Committee.

MEMORANDUM OPINION!

JEFFERY A. DELLER, Bankruptey
Judge.

The matter before the Court is Shubh
Hotels Pittsburgh, LLC’s motion to exe-
cute a Franchise Agreement with Wynd-
ham Hotels and Resorts, LLC. This mat-
ter is a core proceeding over which this
Court has jurisdiction pursuant to 28

1. This Memorandum Opinion constitutes the
Court’s findings of fact and conclusions of law

U.S.C. §§ 157(b)(2)(M), 157(b)(2)(0), and
1334(b).

Shubh Hotels Pittsburgh, LLC (the
“Debtor”) is the current owner of a 713
room hotel located at or near Pittsburgh’s
Point State Park. The Debtor acquired the
hotel, which is Pittsburgh’s largest and
arguably most recognizable given its loca-
tion, in 2006. The hotel had operated as
Hilton Hotel since the time of its construc-
tion in 1959 until September of 2010 when
the Hilton company terminated the Debt-
or’s franchise. Since the termination of
the Hilton flag, the Debtor has operated
its hotel as an independent hotel with no
prominent flag.

By the motion, the Debtor wants to
enter into a fifteen year franchise agree-
ment with Wyndham Hotels and Resorts,
LLC. By this non-ordinary course transac-
tion, the Debtor will re-flag the hotel as a
“Wyndham Grand,” which is a quality full
service hotel brand sponsored by Wynd-
ham.

[1] Section 363(b)(1) of the United
States Bankruptcy Code provides that a
debtor “may use, sell, or lease, other than
in the ordinary course of business, prop-
erty of the estate.” 11 U.S.C. § 363(b)(1).
Courts have held that in determining
whether to authorize a debtor’s use, sale
or lease of property of the estate under
Section 363(b)(1), the debtor-in-possession
is required to show that a sound business
purpose justifies the debtor’s contemplat-
ed actions. In re Montgomery Ward
Holding Corp., 242 B.R. 142, 147 (D.Del.
1999); see also In re Lionel Corp., 722
F.2d 1063, 1071 (2d Cir.1983); In re Con-
tinental Air Lines, Inc., 780 F.2d 1223,
1226 (5th Cir.1986); and In re Titusville
Country Club, 128 B.R. 396, 399 (Bankr.

pursuant to Fed.R.Bankr.P. 7052.
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W.D.Pa.1991). Courts have also held that
a court should accept a debtor’s business
judgment, unless there is evidence of bad
faith. In re: Grand Prix Associates, Inc.,
No. 09-16545DHS, 2009 WL 1850966, *5
(Bankr.D.N.J. June 26, 2009) (citing In re
Sycom Enterprises, L.P., 310 B.R. 669,
675 (Bankr.D.N.J.2004), In re Aerovox,
Inc., 269 B.R. 74, 80 (Bankr.D.Mass.2001)
and In re Logical Software, Inc., 66 B.R.
683, 686 (Bankr.D.Mass.1986)). of
course, when the debtor establishes a pri-
ma facie case supporting its contemplated
transaction, an objector to the proposed
transaction is also required to produce
some evidence supporting its objection as
mere argument or conclusory allegation is
not enough. See Lionel, supra, at 1071.

The Wyndham transaction proposed by
the Debtor is supported by the Official
Committee of Unsecured Creditors. The
Debtor’s secured lender, Carbon Capital
Real Estate II CD0O-2005-1 Ltd. through
its servicer Black Rock Financial Manage-
ment, Inc. (collectively, the “Lender”) has
objected to the proposed franchise transac-
tion. A fair reading of the Lender’s objec-
tion is that the secured creditor contends
that the Wyndham transaction has been
proposed by the Debtor in bad faith and as
a litigation tactic to stall the Lender’s fore-
closure efforts. The Lender also com-
plains that the Wyndham franchise should
not be approved because the Lender (pur-
suant to its loan documents with the Debt-
or) has some sort of veto power over the
re-flagging of the hotel. The Lender also
contends that the hotel is better off as a
Hilton franchise, as opposed to being re-
flagged as a Wyndham Grand.

The record reflects that Dr. Kiran Patel
directly or indirectly owns and controls the
Debtor. While the documentation formal-
ly turning over control of the Debtor to
Dr. Patel provides that he acquired his
interest after the filing of this bankruptcy

for little or no consideration, the record
reflects that Dr. Patel had a fair amount of
involvement with the Debtor in the year or
so leading up to the Debtor’s bankruptcy
filing. In terms of bad faith, the Lender
contends that the franchise motion is part
of a scheme by Dr. Patel and his associates
(including Mr. Jai Lalwani and Mr. Lal-
wani’s companies known as Black Diamond
Hospitality, Black Diamond Super Group
and Fuel Group) to “kill” the Lender’s
interests.

The Court has previously noted that the
Debtor’s transactions with Dr. Patel and
his affiliates “raise some eyebrows.” The
evidence introduced throughout these pro-
ceedings reflects that Dr. Patel and his
associates appeared to control hotel opera-
tions prior to the Debtor’s bankruptey fil-
ing and thereafter as “one team.” From
time to time, Dr. Patel and his associates
diverted hotel revenues away from the ho-
tel (and the Lender’s security interest) for
their own benefit all the while trade ven-
dors of the hotel remained unpaid. The
diversion of funds also occurred all the
while major construction and renovation
projects remained uncompleted and pro-
tracted at the hotel (which, in turn, was
one of the reasons why Hilton terminated
the Debtor’s flag). The record also in-
cludes evidence of the fact that hotel reve-
nues were improperly diverted to other
Patel/Lalwani projects in other parts of
the country.

Dr. Patel, however, defended these
transactions by claiming that he has been
duped by Mr. Lalwani. But, the record
reflects that Dr. Patel has not immediately
disassociated himself from Mr. Lalwani.
In fact, the record reflects that Mr. Lal-
wani was permitted to continue to interject
himself into the Debtor’s affairs post-peti-
tion as the hotel sought out a new flag. In
addition, the record reflects that immedi-
ately after the bankruptcy filing, the Debt-
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or remitted unauthorized post-petition
payments to or for the benefit of Mr.
Lalwani or his companies. The Debtor
also remitted funds to Mr. Lalwani’s “legal
quarterback,” Jonathan Kamin, Esq.?

All of the questionable transactions pro-
vided the Court with ample cause pursuant
to 11 U.S.C. § 1104 to both appoint an
examiner in this case to monitor the Debt-
or’s receipts and disbursements and to ter-
minate the Debtor’s exclusive period to
propose a plan of reorganization pursuant
to 11 U.S.C. § 1121. Indeed, this Court
did so by way of bench order on November
4, 2010, which was later memorialized by
way of written Order dated November 8,
2010. But for the fact that this case has a
very active Official Committee of Unse-
cured Creditors that is represented by
competent legal counsel,® the Court may
have appointed a trustee. Instead, the
Court elected to exercise its discretion and
defer inserting a trustee at this time.
Notwithstanding the short shrift given in
the pleadings filed by the Debtor and Dr.
Patel with respect to the questionable
transactions, the Court cautions such par-
ties that if any more shenanigans occur,
the Court will appoint a trustee.

Now, does all of this background mean
that the Wyndham transaction is a bad
faith litigation tactic? The Court con-
cludes that it is not.

The fact is Hilton terminated the Debt-
or’s flag, which in-turn resulted in this
bankruptecy case. By summarizing the

2. Attorney Kamin had entered his appearance
in this bankruptcy case as “special counsel”
for the Debtor. But, no formal application
has ever been filed pursuant to 11 U.S.C.
§ 327. Nor has any affidavit of disinterested-
ness or disclosure of compensation been filed
as required by 11 U.S.C. § 329 and Fed.
R.Bankr.P. 2014, 2016 and 2017. The Court
notes that the Office of the U.S. Trustee has
been present at various hearings on this mat-
ter. The Court assumes that the Office of the

events this way, the Court is not suggest-
ing that Hilton’s termination of the Debt-
or’s franchise was wrong. That decision
(either positively or negatively) is poten-
tially left for another day. The record
nonetheless, reflects that the Debtor, its
officers and its agents have a significant
amount of responsibility for the Debtor’s
state of affairs. No matter what has oc-
curred, the undisputed record is that this
hotel needs a new flag.

In determining whether the Debtor has
exercised its sound business judgment in
proposing the Wyndham franchise, the
question is not whether the Court would
rather have the hotel be a Hilton (or some
other hotel franchise for that matter) or a
Wyndham Grand. The question also is not
whether the Court or any individual credi-
tor (such as the Lender) would make a
better business decision. Rather, the
question is whether the Debtor, when it
chose to enter into the Wyndham transac-
tion, appropriately exercised its business
judgment.

[2,3] In reviewing the Debtor’s exer-
cise of its business judgment, the Court
looks at whether the proposed transaction
(1) represents a business decision, (2) is
made with disinterestedness, (3) is made
with due care, (4) is made in good faith,
and (5) does not constitute an abuse of
discretion or waste of corporate assets.
See e.g. In re Adelphia Communications
Corp., No. 02-41729REG, 2004 WL
1634538, *2 (Bankr.S.D.N.Y. June 22,
2004).*

U.S. Trustee, whose duties include monitoring
a debtor’s transactions with attorneys, is un-
dertaking whatever investigation it deems ap-
propriate with respect to the transactions that
have come to light in these proceedings.

3. See 11 U.S.C.§ 1103(c).
4. In the sale context, some courts examine (1)

whether there is a sound business purpose for
the sale; (2) whether the proposed sale price
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It is undisputed that the transaction
proposed with Wyndham is a business de-
cision—so the first factor is met. As to
the second factor—disinterestedness—this
element is met because there is no evi-
dence that the Wyndham transaction con-
stitutes any self-dealing with any insider of
the Debtor. The third criterion—due
care—appears to be challenged by the
Lender. In this regard, the Lender com-
plains that the Wyndham transaction is
moving along with “light speed.” The
Lender also complains regarding: (a) the
due diligence, or lack thereof, conducted
by Wyndham, and (b) the fact the Dr.
Patel never met face-to-face with Wynd-
ham executives.

With respect to the speed of the transac-
tion, it has not been at light speed. The
Motion was filed on September 20th—
more than a month ago. In fact, the delay
occasioned by the intervening litigation has
caused this transaction to be closely scruti-
nized not only by the Debtor’s manage-
ment, but also by the Official Committee of
Unsecured Creditors, the U.S. Trustee,
and all of the professionals involved in this
case. Of course, the Court has scrutinized
the transaction closely as well. It there-
fore appears that this transaction has had
more than a sufficient amount of, and time
for, deliberation.

With respect to due diligence, Wynd-
ham’s due diligence is irrelevant as there
is no dispute that the transaction is an
arm’s length transaction in which Wynd-
ham has proceeded in good faith. To the
extent Wyndham’s due diligence is rele-
vant, the Court would note that Jeff Wag-

is fair; (3) whether the debtor has provided
adequate and reasonable notice of the trans-
action; and (4) whether the buyer has acted
in good faith. See Lionel, 722 F.2d at 1071.
There is no dispute that notice of the pro-
posed Wyndham transaction has been ade-
quate. As to the remaining factors set forth
in Lionel, they are subsumed in the five-part

oner—the President of Wyndham Hotels
and Resorts—was present at much of the
trial of this matter and counsel of Wynd-
ham was present throughout. If Wynd-
ham’s eyes were not open at the outset of
these proceedings, they surely are now.’

As to the Debtor’s deliberations, it also
is not material that Dr. Patel never met
Mr. Wagoner personally. The record re-
flects the Dr. Patel’s surrogates undertook
due diligence on his behalf, and both Dr.
Patel and the Debtor are represented by
sophisticated counsel. In addition, the
Court is not convinced that Dr. Patel never
met with Wyndham executives, as both
Mr. Wagoner and Dr. Patel spent several
days together in this Court’s courtroom.

With respect to the fourth criterion—
good faith—this Court has already deter-
mined above that the Wyndham transac-
tion has not been proposed for an improp-
er purpose. The transaction represents a
good faith effort to re-flag the hotel.

As to the fifth criterion, this Court finds
that the contemplated Wyndham transac-
tion does not constitute an abuse of discre-
tion or waste of corporate assets.
Throughout the evidentiary hearing on this
matter, the Debtor has highlighted the
importance of re-flagging the hotel; that
is, re-flagging is key to the Debtor recap-
turing of lost revenue and mitigating the
concerns of existing reservation holders
and employees regarding the long-term vi-
ability of the hotel. Specifically, the evi-
dence shows that re-flagging the hotel as a
Wyndham Grand will eliminate the con-

examination set forth above in the body of
this Memorandum Opinion.

5. Mr. Wagoner also testified that Wyndham
representatives visited the hotel, and as part
of its due diligence inspected it, met with the
hotel’s manager, and obtained various finan-
cial information.
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tinuing harm to the Debtor and this bank-
ruptey estate resulting from continued op-
eration of the hotel as an “independent”
unbranded guest lodging facility. In this
regard, the evidence of record indicates:

(i) The Debtor has been without a
national reservation system and has
been deprived of 21% to 25% of its
historic revenue for almost three
months. That circumstance has signifi-
cantly harmed the Debtor. A represen-
tative of Wyndham testified that it is
prepared to immediately provide the ho-
tel with access to its national reservation
system once the Wyndham Franchise
Agreement is authorized. The Debtor’s
witnesses testified that participation in
the Wyndham national reservation sys-
tem will enhance revenue and profitabili-
ty.

(ii) A significant percentage of hotel
revenue is derived from conference/con-
vention business; and brand affiliation
and resources play a large role in at-
tracting that business. The absence of a
national flag and the present uncertainty
surrounding the Debtor’s desire to a
become a Wyndham Grand places the
Debtor at a disadvantage to compete for
the 2011 conference/convention business.
Wyndham’s representative testified at
trial about Wyndham’s extensive con-
tacts with some of the largest corpora-
tions and organizations in both this mar-
ket and nationally and further testified
that it would immediately provide the
Debtor with assistance from Wyndham’s
group sales team with respect to confer-
ence/convention business.

(iii) Since the termination of its for-
mer franchise agreement, the Debtor
has gone without significant marketing
campaigns. The absence of marketing
traditionally provided by its franchisor
has harmed the Debtor’s business.
Wyndham’s representative has testified
as to Wyndham’s commitment to imple-

ment a marketing campaign for the ho-
tel once the Wyndham Franchise Agree-
ment is authorized.

(iv) Additional improvements to the
hotel are needed. The Wyndham Fran-
chise Agreement contains a list of prop-
erty improvements and provides for a
loan of up to $1,000,000 by Wyndham to
the Debtor which would fund the agreed
upon improvements to the hotel. Wynd-
ham’s representatives have also repre-
sented that Wyndham is prepared to
make the improvement loan immediately
available to the hotel, pursuant to the
terms of the Franchise Agreement and
related agreements, once same are ap-
proved and effectuated.

(v) Since the termination by its for-
mer franchisor, the Debtor has operated
without: (i) the support of famous trade-
marks or copyrights, (i) access to cus-
tomer loyalty or referral programs, or
(iii) centralized franchisor support func-
tions such as a proprietary property
management system, promotional pro-
grams, management and personnel
training and/or operational standards,
procedures and techniques. The lack of
these privileges, which have been tradi-
tionally enjoyed by the hotel through
Hilton, have been and remain harmful to
the Debtor’s business. Wyndham has
represented that it will provide all of
these benefits to the hotel, as set forth
in the Franchise Agreement, once the
Wyndham Franchise Agreement is au-
thorized.

(vi) The hotel is more valuable as a
Wyndham Grand. The only appraisal
and expert value testimony presented to
the Court valued the hotel at $54 million
as of September 7, 2010 and this ap-
praisal further valued the hotel at $58
million as of December 31, 2010 if the
property is franchised as a Wyndham
Grand.
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(vii) The absence of a national flag
and present uncertainty surrounding ap-
proval of the Debtor’s business judg-
ment to become a Wyndham Grand is
jeopardizing existing business and caus-
ing instability in the marketplace. The
Debtor contends that concern about the
viability of events already planned (or to
be planned) and the drop off in group
sales which has occurred while the hotel
has operated as an independent hotel, is
largely attributable to the lack of affilia-
tion with a quality national brand. The
evidence submitted by the Debtor sup-
ports the conclusion that approval of the
Wyndham Franchise Agreement would
restore confidence, stabilize and improve
this situation.

(viii) Many of the Debtor’s employees
have expressed concern over the lack of
a quality flag for the hotel. Association
with one of the largest franchisors in the
world would provide a level of comfort
for over 300 employees of the Debtor
and would help the Debtor retain key
employees due to flag stability.

Based on the record before the Court,
the preponderance of the evidence is that
the Debtor’s reorganization efforts and the
estate are benefitted by the Debtor’s elec-
tion to enter into the Wyndham Franchise
Agreement. The evidence and testimony
presented throughout the evidentiary
hearing on this matter demonstrates that
Wyndham is “a reputable and experienced
franchisor.” Specifically, the Lender’s ex-
pert admitted that Wyndham is not only “a
reputable franchisor,” but also that Wynd-
ham has experience in flagging hotel prop-

6. The evidence presented also included testi-
mony to the effect that Wyndham has agreed
to provide the Debtor with favorable pricing
terms under its Franchise Agreement.

7. The Court is not suggesting or holding that
the Lender has acted unreasonably, arbitrari-
ly or capriciously in not approving Wyndham
as a qualified franchisor. At trial, the Lender

erties in similar “size, scope, use and val-
ue” as the hotel property in question.’
Based on this admission and the testimony
presented by Wyndham and various ex-
perts before the Court, the Debtor’s selec-
tion of Wyndham as a franchisor appears
to be neither a waste of corporate assets
nor an abuse of discretion.”

[4] This Court must also reject the
Lender’s allegation that approval of the
Wyndham Franchise Agreement would
amount to a sub rosa or de facto plan of
reorganization.

[5,6] Where a transaction has the ef-
fect of dictating the terms of a prospective
chapter 11 plan, it will constitute a prohib-
ited sub rosa plan. See In re Capmark
Fin. Group Inc., 438 B.R. 471, 513 (Bankr.
D.Del.2010) (citing Official Comm. of
Unsecured Creditors of Tower Auto. v.
Debtors & Debtors in Possession (In re
Tower Auto. Inc.), 241 F.R.D. 162, 168
(S.D.N.Y.2006)). As articulated by the
United States Court of Appeals for the
Fifth Circuit, a transaction would amount
to such a sub rosa plan of reorganization if
it: 1) specifies the terms of any future
reorganization plan; 2) restructures credi-
tors’ rights; and 3) requires that all par-
ties release claims against the Debtor, its
officers and directors, and its secured
creditors. Official Comm. of Unsecured
Creditors v. Cajun Elec. Power Coop. by &
through Mabey (In re Cajun Elec. Power
Coop.), 119 F.3d 349, 354 (5th Cir.1997)
(citing Pension Benefit Guar. Corp. v.
Braniff Airways, Inc. (In re Brawiff Air-

articulated a number of justifications as to
why it preferred Hilton over Wyndham as the
franchisor of the Debtor’s hotel. Notwith-
standing these justifications, the fact remains
it is the Debtor’s business judgment, and not
the Lender’s business judgment, that is at
issue.
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ways, Inc.), 700 F.2d 935, 940 (5th Cir.
1983)).

The contemplated Wyndham transaction
does not appear to be a sub rosa plan.
The Court reaches this conclusion because
the Wyndham Franchise Agreement does
not articulate terms for a plan of reorgani-
zation; nor does it require the Lender (or
any other creditor) to vote in favor of any
reorganization plan. Further, the terms of
the Franchise Agreement do not dictate
the priority scheme or dictate the timing
and amount of money to be paid to credi-
tors. Finally, adoption of the franchise
would not require the Lender or other
entities to release their claims against the
Debtor, or the Debtor’s officers or di-
rectors.

[71 All that will be accomplished
through the Wyndham transaction is the
adoption of a franchise flag for the hotel.
While it is true that this transaction affects
the Debtor’s reorganization, it is also true
that many transactions are done in bank-
ruptey that affect a debtor’s ability to reor-
ganize. For example, as the Debtor cor-
rectly points out in its legal memoranda,
prior to plan confirmation a debtor may
change a marketing strategy, close unprof-

8. The record reflects that the Debtor has a
plan of reorganization on file. However, ex-
clusivity has been terminated thus enabling
competing plans to be filed by the Debtor’s
creditors. To the extent there is a concern
that competing plans would be prejudiced by
having the Wyndham Franchise Agreement
approved (because a competing plan propo-
nent may desire to subsequently reject the
Franchise Agreement thereby giving rise to a
large termination claim), the Debtor and
Committee have successfully negotiated with
Wyndham for the subordination of any termi-
nation claim that may be asserted by Wynd-
ham in this bankruptcy case. Specifically,
while the language of the Wyndham docu-
ments may differ to a degree, Counsel to the
Debtor and Counsel to the Committee have
represented to the Court that any termination
claim that could be asserted by Wyndham

itable locations, open more desirable loca-
tions, reduce inventory, or enter into
agreements with different vendors, fran-
chisors or suppliers. The fact that a
transaction affects a debtor’s reorganiza-
tion does not automatically convert the
contemplated transaction into a sub rosa
plan® To hold otherwise would impede a
debtor’s ability to successfully reorganize,
keep a bankrupt debtor in a constant state
of limbo, and possibly negatively impact
the going concern value of the bankruptcy
estate. All of these consequences are ex-
actly what the Bankruptcy Code is de-
signed to avoid.

[8,9]1 Lastly, the Lender complains
that the Wyndham transaction violates the
Lender’s loan documents. This allegation
may be true; however, bankruptey causes
certain provisions of a loan document to be
suspended. This is one of those instances.
All that Lender is entitled to here is ade-
quate protection for the contemplated
transaction. See 11 U.S.C. § 363(e). The
evidence and testimony presented to date
indicate that the Wyndham transaction
does not harm the Lender’s collateralized
position. The record reflects that the
Lender is owed approximately $50 million

shall be subordinate to any and all allowed
unsecured claims in this case (including any
allowed unsecured claim that may be asserted
by the Lender). The Court understands this
representation to mean that in essence any
termination charges or debt asserted by
Wyndham is subordinate to any and all priori-
ty claims and administrative expenses, and
that the termination charges or debt of Wynd-
ham (if any) would only be senior to both the
interests of equity and creditor claims, if any,
that are (under principles of equitable subor-
dination) adjudicated to be subordinate.
Thus, a competing plan proponent who seeks
to place another flag on the hotel will not be
faced with an additional multi-million dollar
administrative expense claim which could im-
pede reorganization of the hotel assets and
business.
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on its pre-petition claim,® and the collateral
is presently worth $54 million.’® Further-
more, there is no evidence indicating that
the collateral is declining in value and the
evidence of record suggests that re-brand-
ing the hotel as a Wyndham Grand would
result in an increase in the value of the
hotel to $58 million. Under these circum-
stances, the Court finds that the Lender is
more than adequately protected by the
equity cushion and by the fact that the
Debtor has been agreeable to making peri-
odic interest payments to the Lender.!
See Doc. # 13 (Cash Collateral Motion)
para. 21(c).

WHEREFORE, for the reasons stated
above, the Court shall approve the Debt-
or’s request for authority to execute the
proposed Franchise Agreement with
Wyndham Hotels and Resorts, LLC.

ORDER OF COURT

AND NOW, this 23rd day of November,
2010, for the reasons expressed in the
accompanying Memorandum Opinion, the
court hereby ORDERS, ADJUDGES and
DECREES as follows:

1. The Debtor’s request for authority
to execute the proposed Franchise
Agreement with Wyndham Hotels
and Resorts, LLC is GRANTED.

2. To the extent there is a concern that
competing plans could be prejudiced
by having the Wyndham Franchise
Agreement approved (because a

9. The Lender is also a post-petition lender.
The record does not contain the exact amount
of post-petition advances made by the Lender,
if any. However, it is believed that such
sums, if there are any that are due, are less
than $2 million.

10. The Lender’s own internal documents sug-
gest that the hotel is worth $56 million.

11. The Court recognizes that the Lender con-
tends that the Debtor’s proposed plan of reor-
ganization does not provide the Lender with

competing plan proponent may de-
sire to subsequently reject the Fran-
chise Agreement thereby giving rise
to a large termination claim), it is
hereby ORDERED that any debt or
obligation due Wyndham arising out
of, or relating to termination or re-
jection of the Franchise Agreement
is subordinated. Specifically, any
termination claim, debt or other ob-
ligation that could be asserted by
Wyndham arising out of or relating
to termination at or before plan con-
firmation in this bankruptcy case
shall be subordinate to any and all
allowed unsecured claims in this
case (including any allowed unse-
cured claim that may be asserted by
the “Lender” as such term is defined
in the Memorandum Opinion). Any
such termination charges, debts or
other obligations that could be as-
serted by Wyndham as a result of
such termination is also subordinate
to any and all allowed priority claims
and allowed administrative ex-
penses, and that the termination
charges or termination related debts
or obligations that may become due
to Wyndham (if any) will only be
senior to both the interests of equity
and creditor claims, if any, that are
(under principles of equitable subor-
dination) adjudicated to be subor-
dinate by the Court.

the “indubitable equivalent” of its legal and
equitable interests under its loan documents.
The Court further recognizes that the Debtor’s
proposed plan seeks to re-write many of the
other terms and conditions of the Debtor’s
loan documents. The Court does not address
today whether the provisions of the Debtor’s
plan of reorganization provides, or fails to
provide, the Lender with the indubitable
equivalent of the Lender’s interests. Rather,
all that the Court is deciding today is that the
Lender is adequately protected by the equity
cushion that exists in the value of the hotel.
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3. Nothing in this Order or the Fran-
chise Agreement should be deemed
or construed to prevent a competing
plan proponent from seeking the re-
jection and/or termination of the
Wyndham Franchise Agreement at
or before confirmation of a plan in
this case.

4. To the extent any provisions of the
Wyndham Franchise Agreement or
related documents conflict with the
terms of this Order, this Order shall
control in all respects.

w
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In re Sharon Diane HILL, Debtor,

Roberta A. DeAngelis, Acting United
States Trustee for Region 3,
Movant,

V.

Countrywide Home Loans, Inc., Gold-
beck, McCafferty and McKeever, and
Attorney Leslie Puida, Respondents.

No. 01-22574 JAD.

United States Bankruptey Court,
W.D. Pennsylvania.

Nov. 24, 2010.

Background: Order to show cause was
issued against residential mortgage lender
and its attorneys as to why sanctions
should not be imposed for their alleged
misconduct in failing to properly credit
payments received under Chapter 13 debt-
or’'s cure-and-maintenance plan, in at-
tempting to collect what they should have
realized was a highly doubtful deficiency,
and in engaging in allegedly deceptive con-
duct in settlement negotiations with debt-

or’s attorney and in their representations
to the bankruptcy court. After the court
determined that sufficient cause existed to
sanction law firm and attorney, 437 B.R.
503, hearing was held regarding what
sanctions would be appropriate.

Holdings: The Bankruptcy Court, Thom-
as P. Agresti, Chief Judge, held that:

(1) public reprimand was an appropriate
sanction for firm, and

(2) public reprimand also was an appropri-
ate sanction for attorney who lied to
the court.

So ordered.

1. Attorney and Client &=59.8(1)
Bankruptcy ¢=2187

Public reprimand was appropriate
sanction for law firm that represented res-
idential mortgage lender, where firm was
found to have made a false statement in a
motion to quash notices of Rule 2004 ex-
aminations and to have failed to promptly
notify Chapter 13 debtor’s attorney of the
fact that change-in-payment letters were
never sent, while engaging in settlement
negotiations with that attorney, and to
have deliberately or at least recklessly
misrepresented to the bankruptey court
that the firm had apprised debtor’s attor-
ney of the fact that the letters were never
mailed; monetary sanction was not war-
ranted, given magnitude of financial loss
which the firm already had experienced in
the form of attorneys fees and lost client
revenue and the fact that a further mone-
tary sanction was unlikely to have any
significant deterrent effect, and honesty
and truthfulness were matters of character
that could not be taught through mandato-
ry continuing legal education (CLE) or
ethical training. Fed.Rules Bankr.Proc.
Rule 9011, 11 U.S.C.A.
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United States Bankruptcy Court,
W.D. Pennsylvania.

Inre: SHUBH HOTELS
PITTSBURGH, LLC, Debtor.
Carbon Capital IT Real Estate CDO 2005—

1 Ltd., and Blackrock Financial Management,
Inc., as subspecial servicer to Carbon Capital
IT Real Estate CDO 2005-1 Ltd's special
servicer, Midland Loan Services, Inc., Movants,
V.

Shubh Hotels Pittsburgh, LLC, Respondent.

No. BR 10-26337 JAD, 312.
|

Feb. 1, 2011.

ORDER DIRECTING THE APPOINTMENT
OF A CHAPTER 11 TRUSTEE

JEFFERY A. DELLER, U.S. Bankruptcy Judge.

Chapter 11

*1 AND NOW, this 1 day of February, 2011 and for
the reasons set forth in the accompanying Memorandum
Opinion, the Court hereby directs that a Chapter 11
Trustee be appointed for this bankruptcy estate.

SO ORDERED.

MEMORANDUM OPINION

On October 25, 2010, Carbon Capital IT Real Estate CDO
2005-1 Ltd ., and BlackRock Financial Management,
Inc., as subspecial servicer to Carbon Capital II Real
Estate CDO 2005-1 Ltd's special servicer, Midland Loan
Services, Inc., (“Carbon Capital”) filed an Emergency
Motion for an Order Appointing a Chapter 11 Trustee and
for related relief (the “Trustee Motion™).

After due consideration of the evidence presented over
many days of trial, this Court exercised its discretion and
(a) appointed an examiner, (b) held the request for the
appointment of trustee in abeyance, and (c) stayed certain
litigation that had been both consuming this Court's
docket and draining the bankruptcy estate's financial
resources (collectively, the “Examiner Appointment”).
The findings and conclusions of the Court with respect
to the Examiner Appointment are incorporated herein by
reference (see Doc.399, 419, 420 at pp. 138-145).

As this Court previously noted, the Debtor's transactions
with Dr. Kiran Patel and his affiliates are cause for
concern. The evidence introduced throughout these
proceedings showed that hotel operations appeared to be
controlled by Dr. Kiran Patel and his affiliates as “one
team” well before the commencement of this bankruptcy
case and thereafter. The evidence also showed that hotel
revenues were diverted from time to time by Dr. Patel and
his associates for their own benefit despite the fact that
trade vendors of the hotel remained unpaid. The diversion
of funds also took place while major hotel construction
and renovation projects were incomplete. Hotel revenues
were also diverted to other projects owned or managed by
Dr. Patel and his associate, Mr. Jai Lalwani, elsewhere in
the country.

Dr. Patel attempted to counter these transactions by
alleging to be duped by Mr. Lalwani. Yet, the record
reflected that Mr. Lalwani continued to be a part of the
postpetition affairs of the Debtor as the hotel searched
for a new “flag” (i.e., a national or international hotel
franchiser for which the Debtor may partner). Indeed,
Mr. Lalwani continued to be active in the Debtor's affairs
even though the Debtor represented to the Court that Mr.
Lalwani had no involvement with the hotel subsequent to
the commencement of this bankruptcy case. Interestingly,
despite this clear and convincing evidence with respect to
Mr. Lalwani's involvement with the Debtor, the Debtor
and Dr. Patel continue to this day maintain that Mr.
Lalwani occupied no role in the hotel's management. (See
Dkt. # 674, p. 10). Such a statement is simply inaccurate
and is refuted by e-mail communications in evidence,
which reflect that Mr. Lalwani was intimately involved
in both the Debtor's re-flagging of the hotel and in the
litigation strategy employed by the Debtor and Dr. Patel
with respect to motions filed by the Lender in this case.
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*2 When the Court appointed an Examiner, the Court
did not take the step of appointing a Chapter 11 Trustee at
that time because the Court was hopeful that an examiner
would (a) operate as a monitor of the Debtor's finances
given the blatant financial irregularities of the Debtor, and
(b) reduce the continuous conflict that has consumed the
estate.

The Examiner appointed in this case has performed her
job admirably and competently with respect to monitoring
the Debtor's finances. However, because the powers and
duties of an examiner in bankruptcy are limited, it appears
to the Court that a powerless examiner lacks sufficient
Court (and/or Bankruptcy Code) authority to rein-in or
curb the litigation that continues to mount between the
Debtor and the Lender. In this regard, and due to no
fault of the Examiner, it is obvious that the Examiner
Appointment has not had the salutary effect intended by
the Court.

The distracting nature of the litigation that permeates this
case can be illustrated by the matters heard on the Court's
calender of January 31, 2011. One motion concerned
a settlement of certain union claims in the case. The
background of the union claim need not be addressed
in length, except to note that the claim related to the
diversion of funds from an account created by the Debtor
in which employer withheld union dues were placed. The

funds were previously diverted I and not remitted to the
union. The settlement motion, filed by the union and not
the Debtor, sought to authorize the Debtor to remit new
funds to the union in satisfaction of certain sums due the
union. The Lender had no opposition to the proposed
payment to the union, but instead made the reasonable
request that any claim or cause of action that the union
or employees might have as a result of the diversion of
the funds be assigned to the bankruptcy estate. In this
regard, the Lender even drafted a proposed order to this
effect, and the union agreed to it. Now, did the debtor-
in-possession agree to it or request such relief? No it
did not. The Court inquired the reason why, and the
Debtor unconvincingly suggested that the proposed order
somehow granted the Lender rights it did not have. The
Court found the Debtor's argument to be unavailing as
the proposed order made no final determination as to the
rights of the Lender in any funds.

Now, why would the Debtor oppose the order proposed
by the union and Lender when the estate clearly benefitted

by it? Is it because the order assigned to the estate and
reserved claims against the persons or entities which
caused the diversion of funds in the first place? The
Court appreciates that this is a delicate question to
ask. However, there have been other instances in this
case where the Court has inquired whether a Dr. Patel
controlled Debtor is advocating the interests of the estate
generally as opposed to advocating Dr. Patel's own special
interests.

By way of example, there were many hearings in this
case regarding debtor-in-possession financing. Dr. Patel
desired to lend the estate funds, but was adamant on
obtaining a lien that primed the Lender's equity. Given

the Lender's willingness to provide alternative financing, 2
and the relatively small equity cushion in this case

compared to the size of the Lender's claim, 3 the Court
made it clear that it would not approve financing by Dr.
Patel on a priming basis. Here, did the Debtor ask Dr.
Patel to provide financing on a basis that did not prime the
Lender? No it did not, much to the surprise of the Court.
Instead, the Court held numerous hearings on this matter
before an ultimate resolution could be had.

*3 Similarly, the Court had some concerns with respect
to the manner in which the debtor-in-possession adhered
to its duties relating to the funding available from
the Debtor's franchisorWyndhamunder the franchise
agreement approved by the Court. As reflected in this
Court's prior Memorandum Opinion and Order, Wyndham
had committed to fund $1 million toward the Debtor's
property improvement plan. See In re Shubh Hotels
Pittsburgh, LLC, 439 B.R. 637 (Bankr.W.D.Pa.2010).
Apparently such obligations are guaranteed by Dr. Patel.
However, as reported by the Examiner, Dr. Patel failed to
cause the Debtor to draw upon such funds even though the
Debtor's property improvement plan remains incomplete.
According to the Examiner, “When asked about this loan,
Dr. Patel's attorney ... explained that since Dr. Patel is
guaranteeing the Franchise Agreement, the Debtor has
chosen not to use these funds at this time .” See First Status
Report of Examiner Margaret M. Good at p. 10 (Dkt. #

487).

The Court's calender of January 31, 2011 also included the
competing objections to disclosure statements filed by the
Lender and the Debtor. The objections filed by each party
reflect that these two parties cannot even agree as to the
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basic background facts behind the Debtor's bankruptcy

case.” Instead, each party desires to use the disclosure
statement dissemination process to wage a public relations
campaign to advocate the litigation interests of Dr. Patel
and the Lender, respectively.

Indicative of this course of action, the disclosure statement
proposed by Dr. Patel and the Debtor declined to
identify material information to creditors in the form of
the identity of which financial institutions would issue
letters of credit securing, in part, payment obligations
of the plan proposed by the Debtor and Dr. Patel. This
material information was withheld purportedly out of
a fear of prospective interference by the Lender with
such letters of credit. When pressed as to why such
a non-disclosure (and averment of an expectation of
interference) was appropriate in a disclosure statement,
the Debtor/Dr. Patel team could offer no explanation that
was convincing. Instead, when pressed on the issue, they
agreed that the footnote should be deleted in its entirety.
Of course, this little tussle over a footnote in a proposed
disclosure statement is indicia of the level of animosity that

exists between these parties. 6

The Court is not confident that the animosity and
acrimony between the Lender and a Dr. Patel controlled
Debtor will cease anytime soon. The Court reaches this
conclusion because there is no level of trust between a Dr.
Patel controlled Debtor and the Lender.

As this Memorandum Opinion is being written, the Court
has received the latest status report filed by the Examiner,
which outlines a few of the instances which illuminate
the level of distrust between the parties. In her report
dated February 1, 2011, the Examiner notes that the
Lender has strong opposition to the management of
the Debtor's construction projects being handled by Mr.

Frank Amedia,  an alleged insider of the Debtor, and

Footnotes

his company MAC Construction. 8 Based on the record
made in the hearings on the Trustee Motion, the Court
understands that the Lender's heartburn in this regard
stems not only from the fact that Mr. Amedia is an insider,
but also from other factors. The Examiner reports that
the Debtor's construction project has since been stalled

because each side is firmly entrenched in their positions. ?

*4 The level of animosity and acrimony in this case must

stop. 10 Otherwise, the costs of the estate will continue
to skyrocket and the chances of reorganization will go
down. This reorganization has already taken its toll on
the morale of the Debtor's employees. In fact, almost
twenty employees appeared in court at the hearings held
on January 31, 2011, with representatives expressing their
concern over the direction of this case (including the

direction of present management and ownership). 1

In light of all of the circumstances of this case, the record is
clear and convincing that a Chapter 11 Trustee should be
appointed pursuant to 11 U.S.C. § 1104(a)(1) and (2). See
also In re Marvel Entertainment Group, Inc., 140 F.3d 463
(3d Cir.1998)(appointment of trustee appropriate given
high level of acrimony in complicated case). In rendering
its decision to direct the appointment of a Chapter 11
Trustee, the Court is nonetheless mindful of the costs
associated with the appointment of a trustee. However,
without the interjection of a neutral third party, it is clear
to the Court that litigation costs will bury this case in the
absence of a change of direction.

For all of the reasons stated above, the Court shall direct
that the Office of the U.S. Trustee appoint a Chapter 11
Trustee in this case. An appropriate order shall be issued.

All Citations

Slip Copy, 2011 WL 7145601

1 The Debtor remitted the funds to the Debtor's “special counsel” who was also described in e-mails as being Mr. Lalwani's
“legal quarterback.” Such funds which were paid post-petition to “special counsel” have purportedly been repaid to the

Debtor after these matters came to light.

2 In order to obtain financing, secured by a priming lien pursuant to 11 U.S.C. § 364(d), the debtor must demonstrate
that no suitable alternative financing is available from other sources, and that the proposed post-petition arrangement
adequately protects the existing lienholders's interests. See e.g., Suntrust Bank v. Den—Mark Construction, Inc., 406 B.R.

683, 689 (E.D.N.C.2009).
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Courts have held that an equity cushion alone does not per se result in a finding of adequate protection. Suntrust Bank,
406 B .R. at fn. 24. In the matter sub judice, the Court would note that while a small equity cushion exists using a going
concern value for the Debtor's hotel, statements by counsel in this case suggest that if the case were to be converted
to a liquidation, there would be no equity in the Lender's collateral. Cf. In re Phoenix Steel Corp., 39 B.R. 218, 22627
(D.Del.1984)(adopting an intermediate value when there is some probability that the debtor will avoid a forced liquidation).
The Court still does not know whether the $1 million property improvement loan was drawn upon.

The record also reflects that the parties could not even agree as to whether disputes in this case should be mediated.
It was only after the Court overruled the Lender's objection to mediation that mediation became a possibility. Nothing
contained herein should be deemed or construed to preclude the parties from mediating their disputes. In fact, the Court
encourages the parties to try and work out an economic solution to their differences.

The Court, of course, recognizes that it takes “two to tango.” As such, it does not place the blame of the state of affairs
entirely on the Debtor or Dr. Patel. Rather, the Lender bears some responsibility too.

The record reflects that Mr. Lalwani introduced Mr. Amedia to Dr. Patel.

The Examiner also noted that the Lender has strong opposition to the hotel employing Mr. Amedia's two daughters.
The Examiner recommends that bids for construction manager be sought from qualified firms.

The Examiner's latest report states that the competing plan process appears to be working. The Court agrees that a
competing plan process works in that it gives competing plan proponents the incentive to increase consideration to be
paid to creditors. However, that process has not diminished the level of acrimony between the respective parties, and that
acrimony and animosity does come with a cost to the detriment of unsecured creditors and the employees of the Debtor.
The employees addressed the Court with no objection by the Debtor or any other parties in interest in attendance. At least
one of the employees raised concerns regarding the Debtor's franchisorWyndham. The Court would note that it previously
approved the Debtor's entry into the Wyndham franchise agreement, and nothing contained in this Memorandum Opinion
should be deemed or construed to be a finding or conclusion that Wyndham is not performing its end of the bargain
approved by the Court.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Memorandum, it is hereby ORDERED
that:

1. The Debtor’s Motion is DENIED.
2. NWT’s Motion is DENIED.

O ¢ KEY NUMBER SYSTEM

—“Hnms=

In re SHUBH HOTELS PITTSBURGH,
LLC, Debtor.

Dr. Kiran C. Patel, Pittsburgh Grand,
LLC and Meridian Financial Advis-
ors, Ltd., Trustee of the Shubh Hotel
Creditor Trust, Objectors,

V.
Shubh Hotels, LLC, Claimant.
No. 10-26337JAD.

United States Bankruptey Court,
W.D. Pennsylvania.

July 24, 2012.

Background: Objections were filed to
proof of claim filed in Chapter 11 case of
bankrupt limited liability company (LLC)
on ground, inter alia, that advances under-
lying proof of claim were not in nature of
loans, but equity contributions. Objectors
moved for summary judgment.

Holding: The Bankruptey Court, Jeffery
A. Deller, J., held that alleged loans to
bankrupt limited liability company (LLC)
underlying proof of claim had to be rechar-
acterized as equity contributions, and
proof of claim had to be disallowed.

Motions granted; claim disallowed.

1. Bankruptcy €=2926

Burden of proof in objecting to proof
of claim is shifting one. 11 U.S.C.A.
§ 502.

2. Bankruptcy ¢=2926, 2927, 2928

When objection to proof of claim is
filed, objecting party bears initial burden
of producing sufficient evidence to over-
come the presumptive validity of properly
filed claim. Fed.Rules Bankr.Proc.Rule
3001(f), 11 U.S.C.A.

3. Corporations and Business Organiza-
tions ¢=1285

Expectation of repayment of advance
only when entity to which advance is made
has cash flow available is the very essence
of investment transaction or equity infu-
sion.

4. Corporations and Business Organiza-
tions ¢1285

Determination as to whether alleged
loan should be recharacterized as equity
contribution is appropriately based on in-
tent of parties, not on labels ascribed to
certain transactions.

5. Corporations and Business Organiza-
tions ¢1285

Whether party intended a transfer of
funds to constitute a loan or equity contri-
bution may be inferred from party’s ac-
tions, text of its contracts, and economic
reality of surrounding circumstances.

6. Corporations and Business Organiza-
tions ¢=1285

Among factors that courts consider to
decide whether alleged loan to corporation
should be recharacterized as equity contri-
bution are: (1) names given to instruments,
if any, evidencing the indebtedness; (2)
presence or absence of fixed maturity date
and schedule of payments; (3) presence or
absence of fixed rate of interest and inter-
est payments; (4) source of repayment; (5)
adequacy or inadequacy of capitalization;
(6) identity of interest between creditor
and stockholder; (7) the security, if any,
for advances; (8) corporation’s ability to

709



182 476 BANKRUPTCY REPORTER

obtain financing from outside lending insti-
tutions; (9) extent to which advances were
subordinated to claims of outside creditors;
(10) extent to which advances were used to
acquire capital assets; and (11) presence or
absence of sinking fund to provide repay-
ment.

7. Bankruptcy €=2827

Alleged loans to bankrupt limited lia-
bility company (LLC) underlying proof of
claim filed in its Chapter 11 case had to be
recharacterized as equity contributions,
and proof of claim had to be disallowed,
where claimant’s principal admitted that
there was no interest rate connected to
advances, no definitive repayment sched-
ule, and no writing documenting the na-
ture of transactions, as well as that the
LLC’s obligation to repay advances de-
pended on profitability of its hotel proper-
ty or whether property could be sold at
profit, and where advances were also listed
as equity contributions on the LLC’s own
books and records, and only evidence that
loans were intended was conclusory testi-
mony of claimant’s principal, characteriz-
ing advances as loans in hindsight. 11
U.S.C.A. § 502(b).

8. Corporations and Business Organiza-
tions ¢=1285
What is most determinative in distin-
guishing between “equity” and “debt” is
intent of parties as it existed at time of
transaction.

9. Bankruptcy €=2164.1

While summary judgment is generally
inappropriate when intent is issue, it may
be granted when all reasonable inferences
defeat claims of party, or when party has
rested merely on unsupported speculation.

David K. Rudov, Rudov & Stein, Pitts-
burgh, PA, James R. Walsh, Spence Cus-

ter Saylor Wolfe & Rose, Johnstown, PA,
Scott M. Hare, Pittsburgh, PA, for Debtor.

MEMORANDUM OPINION

JEFFERY A. DELLER, Bankruptcy
Judge.

The matter before the Court consists of
two motions for summary judgment on the
Objection of Dr. Kiran C. Patel and Pitts-
burgh Grand, LLC to Claim of Shubh
Hotels, LLC. The matter is a core proceed-
ing over which this Court has subject mat-
ter jurisdiction pursuant to 28 U.S.C.
§8 157(b)(2)(B) and 1334(b). For the rea-
sons set forth below, the Court finds that
no genuine issue of material fact exists to
move the issue to trial. Consequently,
summary judgment shall be granted and
the claim disallowed.

L

This Court shall grant a motion for sum-
mary judgment only if the moving party
shows that there are no genuine disputes
as to material facts and that it is entitled
to judgment as a matter of law. See Fed.
R.Civ.P. 56 (applicable in bankruptcy pro-
ceedings through Fed. R. Bankr.P. 7056);
see also Celotex Corp. v. Catrett, 477 U.S.
317, 322-23, 106 S.Ct. 2548, 91 L.Ed.2d 265
(1986). A factual dispute is genuine “if the
evidence is such that a reasonable jury
could return a verdict for the nonmoving
party.” Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248, 106 S.Ct. 2505, 91
L.Ed.2d 202 (1986). When deciding a mo-
tion for summary judgment courts may
consider all materials of record including
depositions, documents, affidavits or decla-
rations, stipulations, admissions and inter-
rogatory answers. Fed.R.Civ.P. 56(c).
All inferences drawn from underlying facts
are to be viewed in the light most favor-
able to the nonmoving party. Rosen .
Bezner, 996 F.2d 1527, 1530 (3d Cir.1993)
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(citing Matsushita Elec. Indus. Co., Ltd. v.
Zenith Radio Corp., 475 U.S. 574, 587, 106
S.Ct. 1348, 89 L.Ed.2d 538 (1986)). In the
instant matter, the following facts are un-
disputed.!

11

Shubh Hotels, LLC (“Shubh Hotels”) is
a limited liability company that at the di-
rection of its sole managing member, Atul
Bisaria (“Bisaria”), transferred funds be-
tween various hotel entities in which Bisa-
ria maintained an interest. (See Doc.
# 2148, 128; see also Doc. # 2193, 113,
10).2 At all times relevant to the instant
litigation, Bisaria had full authority to act
on behalf of Shubh Hotels and was the
decision maker for Shubh Hotels Pitts-
burgh, LLC (the “Debtor”). (See Doc.
#2193, 113, 17-18). The Debtor is a
limited liability company consisting of two
members: Shubh Hotels Pittsburgh In-
vestments, LLC and Shubh Hotels Pitts-
burgh Acquisitions, LLC that formerly op-
erated the Pittsburgh Hilton Hotel at 600
Commonwealth Place, Pittsburgh, Penn-
sylvania. (See id. 113, 14-15).

On September 7, 2010, the Debtor filed
a voluntary petition for relief under Chap-
ter 11 of the Bankruptcy Code. (See id.
11). Shubh Hotels filed a proof of claim

1. The facts listed represent an amalgam of
facts admitted by Shubh Hotels, LLC and
alleged in the Statement of Undisputed Facts
in Support of Motion for Partial Summary
Judgment on Objection to Claim No 68 of
Shubh Hotels, LLC (Doc. # 2148) and the
Objectors’ Amended Statement of Undisputed
Facts in Support of Motion for Summary Judg-
ment on Objection to Claim # 68 of Shubh
Hotels, LLC (Doc. #2193). (See Doc.
## 2182, 2183, 2212).

2. Dr. Kiran C. Patel and Pittsburgh Grand,
LLC originally filed a statement of material
facts at Doc. # 2152. However, through the
Claimants’ Motion to Strike, or Alternative Re-
sponse to Objectors’ Statement of Undisputed
Facts in Support of Motion for Summary Judg-
ment on Objection to Claim # 68 of Shubh

against the Debtor (the “Claim”) on Janu-
ary 18, 2011, asserting a general unsecured
claim in the amount of $15,227,670.09 for
“Loans to corporation.” (See Doc. # 2148,
14). In support of the Claim, Shubh Ho-
tels attached a list of funds transferred in
and out of the Debtor’s accounts between
January 7, 2007 and July 29, 2009 (the
“Advances”). (See id. 7. No loan
agreements, promissory notes, term
sheets, payment schedules, bank records,
canceled checks, or other documents are
attached to the list. (See id.).

On April 6, 2011, Dr. Kiran C. Patel and
Pittsburgh Grand, LLC (the “Plan Propo-
nents”) filed a Modified Second Amended
Chapter 11 Plan [Doc. # 927] and a Modi-
fied Second Amended Disclosure State-
ment i Connection with Modified Second
Amended Plan of Reorganization Dated
April 6, 2011 [Doc. # 929]. (See id. 138).
On April 22, 2011, the Plan Proponents
objected to the Claim. (Doc. # 991). The
objection asserted that, to the extent the
funds were transferred from Shubh Hotels
to the Debtor, they constituted equity con-
tributions and not loans. (See Doe. # 991
115). The objection also asserted a right
of setoff in the Debtor. (See id. 117).
The Official Committee of Unsecured

Hotels, LLC, Shubh Hotels requested that the
statement of material facts be stricken for
failure to cite the record in violation of this
Court’s Amended Scheduling Order entered
at Doc. # 2068. (See Doc. # 2183). Pursuant
to an oral directive of the Court at the hearing
held March 27, 2012, Dr. Kiran C. Patel and
Pittsburgh Grand, LLC filed the Objectors’
Amended Statement of Undisputed Facts in
Support of Motion for Summary Judgment on
Objection to Claim # 68 of Shubh Hotels, LLC
(Doc. # 2193), correcting the technical defi-
ciencies present in its previously filed state-
ment of material facts. As a housekeeping
matter, this Court shall deny as moot Shubh
Hotels’ motion to strike as part of the Order
attached to this Memorandum Opinion.
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Creditors of Shubh Hotels Pittsburgh,
LLC joined in the Plan Proponents’ objec-
tion to the Claim for the limited purpose of
preventing Shubh Hotels from voting on
the proposed plan. (See Doc. # 1070,
111).

On May 4, 2011, Shubh Hotels filed a
motion seeking temporary allowance of its
Claim for voting purposes only. (See Doc.
#1083). Following a hearing held May
12, 2011, this Court denied said motion.
(See Doc. # 1340). This Court entered an
order confirming the plan on May 20, 2011.
(Doec. # 1390).

Through its response to the Plan Propo-
nents’ objection to the Claim, Shubh Ho-
tels conceded that the amount of its origi-
nal claim should be reduced to
$13,314,084.42. (See Doc. # 1447, unnum-
bered p. 1, n. 1). Shubh Hotels also as-
serted that the transfers to the Debtor’s
accounts were not investments because
Shubh Hotels was not an equity holder of
the Debtor and denied any right to setoff.
(See Doc. # 1447).

Subsequent to the effective date of the
plan (June 9, 2011), a Creditor Trust was
created that appointed Meridian Financial
Advisors, Ltd. as trustee. The Creditor
Trust filed a supplemental objection to the
Claim asserting that as the possible recipi-
ent of fraudulent transfers or recoverable
property, Shubh Hotels’ claim should be
denied pursuant to 11 U.S.C. § 502(d).
(See Doc. # 1954).

In February of 2012, both the Plan Pro-
ponents and the Creditor Trust (collective-
ly, the “Objectors”) filed motions for sum-
mary judgment. The Motion for Partial
Summary Judgment on Objection to
Claim No. 68 of Shubh Hotels, LLC filed
by the Creditor Trust requests this Court
limit the allowed amount of Claim to
$337,216.11, representing the total amount
of Advances sent directly from Shubh Ho-
tels to the Debtor, and reserves the right

to assert an objection for complete disal-
lowance of the Claim at trial. (See Doec.
# 2146, p. 6). The Objectors’ Motion for
Summary Judgment on Objection to
Claim # 68 of Shubh Hotels, LLC (“Sum-
mary Judgment Motion”), primarily alleg-
es that no issue of material fact exists as to
whether the Shubh Hotels’ fund transfers
were equity contributions as opposed to
“loans” to the Debtor. (See Doc. # 2153,
pp. 15-23). The Summary Judgment Mo-
tion also asserts that there is no genuine
issue of material fact that the Debtor has a
complete setoff defense against the Claim.
(Id. at pp. 23-24). In the alternative, the
Plan Proponents joined in the Creditor
Trust’s request to limit the Claim to
$337,216.11. (Id. at p. 24).

Shubh Hotels objects to both motions
for summary judgment. Shubh Hotels ar-
gues that genuine issues of material fact
exists as to all three grounds for summary
judgment asserted through the Objectors’
motions. (See Doc. ## 2181, 2184). Pri-
marily, Shubh Hotels argues that it is
inappropriate for this Court to grant the
Summary Judgment Motion as a genuine
issue of material fact exists as to whether
this Court should consider the Advances
loans or equity contributions. (See Doc.
# 2184, pp. 24; see generally Audio Re-
cording of Hearing Held in Courtroom D,
March 27, 2012).

I1I.

The primary question before this Court
is whether the funds transferred to the
Debtor that form the basis for the Claim
(the Advances) are properly characterized
as either “loans” or “equity contributions.”
If the Advances are characterized as
“loans” giving rise to a debt, Shubh Hotels
would have a right to repayment of debt,
thereby supporting its Claim. See 11
U.S.C. § 101(5) and (12). Conversely, if
the Advances are characterized as capital
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contributions, or equity interest obli-
gations, they will not be considered debt
obligations sufficient to support the Claim.
Citicorp Real Estate, Inc. v. PWA, Inc. (In
re Georgetown Bldg. Associates, Ltd.
P’shp), 240 B.R. 124, 139 (Bankr.D.D.C.
1999).

[1,2] The burden of proof in objecting
to a claim is a shifting one. In re Alleghe-
ny Int’l, Inc, 954 F.2d 167, 173-74 (3d
Cir.1992). Once a claimant has alleged
facts sufficient to support its claim, the
claim is prima facie valid. See id.; see
also Fed. R. Bankr.P. 3001(f). When an
objection to a proof of claim is filed, the
objecting party bears the burden of pro-
ducing sufficient evidence to overcome the
presumed validity of the filed claim. In re
Benninger, 357 B.R. 337, 347 (Bankr.
W.D.Pa.2006) (citing Allegheny Int’l, Inc.,
at 173-74). To lodge a successful motion
for summary judgment at this stage, the
Objectors have the burden of proving that
no genuine issues of material fact exist
regarding the allowance of the Claim. In
re Planet Hollywood Int’l, 274 B.R. 391,
394 (Bankr.D.Del.2001) (citing Matsushita,
475 U.S. at 586 n. 10, 106 S.Ct. 1348).

In support of the Summary Judgment
Motion, the Objectors argue that the
Claim is not supported by any debt owed
by the Debtor because the Advances
should be “recharacterized” as equity con-
tributions. In combination with other au-
thority, the Objectors cite the United
States Court of Appeals for the Third Cir-
cuit opinion, In re SubMicron Sys. Corp.,
432 F.3d 448 (3d Cir.2006), insisting that
“recharacterization” is appropriate based
on the intent of the parties at the time the
Advances were made.?

3. The term ‘recharacterization” is actually
somewhat of a misnomer as the inquiry really
focuses on “the proper characterization in the

To support recharacterization under the
instant circumstances, the Objectors prof-
fer testimony from the Chief Operating
Officer of Shubh Hotels, Harris Mathis
(“Mathis”), that the Advances were record-
ed on the Debtor’s books as equity. The
Objectors also cite documentary evidence
including: (1) the Debtor’s balance sheet
prepared just seven days prior to the
Debtor’s petition date that does not show
any money owed to Shubh Hotels; and (2)
the Debtor’s bankruptcy schedules signed
under penalty of perjury by Bisaria that
do not show any money owed to Shubh
Hotels. Finally, the Objectors offer an
expert report, which concludes “to a rea-
sonable degree of accounting and profes-
sional certainty, that the transactions be-
tween Shubh Hotels, LLC and the Debtor
were appropriately accounted for as equity
transactions.” (Doc. # 2152, Exhibit 3, p.
9). Citing this evidence in combination
with the alleged lack of any record evi-
dence to the contrary, the Objectors insist
that summary judgment is appropriate.

A.

Since the Objectors have carried their
initial burden, Shubh Hotels must cite to
particular materials in the record to show
the existence of a genuine factual dispute
over the nature of the funds it transferred
to the Debtor. Fed.R.Civ.P. 56(c)(1)(A-B).
To successfully object to the Summary
Judgment Motion, Shubh Hotels must do
more than merely demonstrate that there
is some “metaphysical doubt as to the ma-
terial facts” and must present “specific
facts showing that there is a genuine issue
for trial.” Matsushita, 475 U.S. at 586-87,
106 S.Ct. 1348 (citations omitted). If
Shubh Hotels fails to properly address the
Objectors’ assertion that the Advances

first instance of an investment.” SubMicron,
432 F.3d at 454.
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were equity contributions, this Court may
consider this alleged fact undisputed and
grant summary judgment if the motion
and supporting materials show that the
Objectors are entitled to it. Fed.R.Civ.P.
56(e).

While Shubh Hotels has consistently ar-
gued that the advances were loans (see
Doc. ## 1447, 2181-2184), it has failed to
cite any specific facts or materials in sup-
port of this argument. Rather, Shubh Ho-
tels offers only the self-serving statements
of Bisaria, its managing member, in sup-
port of its position.* (See Doc. # 2184, pp.
3-4). Specifically, Bisaria  alleged
throughout his deposition that Shubh Ho-
tels would “borrow” funds from income
producing hotel properties and other
sources and in turn “loan” money to the
Debtor. (See, e.g., Doe. # 2152, Exhibit
# 1, Deposition of Atul Bisaria (hereinaf-
ter “Bisaria Deposition ”), p. 22:12-19, pp.
40:3-42:17, pp. 120:9-121:18). Bisaria also
testified at his deposition that Shubh Ho-
tels often “lent” money to the Debtor indi-
rectly through Bisaria’s personal bank ac-
count. (Bisaria Deposition, p. 144:10-25).

Much of Bisaria’s deposition testimony
with regard to the Advances is controvert-
ed by the deposition testimony of Mathis,
the only other corporate designee for
Shubh Hotels. Mathis testified that he is
the Chief Operating Officer of Shubh Ho-
tels, and from 2004 to 2010, was the Chief
Operating Officer of the Debtor. (See
Mathis Deposition, pp. 8:20-9:2, p. 11:12—
14, pp. 13:21-14:6, p. 14:15-24, pp. 22:10-
23:4). Mathis admits that the Debtor

4. Shubh Hotels also argues that the list of
fund transfers attached to its Claim supports
its position that the Advances were loans.
(See Doc. # 2211, unnumbered pp. 1-2). The
transaction list attached to the Claim offers
no support to Shubh Hotels’ allegation that
the Advances were “loans” because it simply
denotes when and in what amount transfers
occurred with no indication of the intent be-

booked all of the Advances as equity, re-
gardless of whether they were transferred
directly from Shubh Hotels, Bisaria’s per-
sonal bank account, or other sources. (See
id. at p. 32:1-13, p. 91:8-25). Mathis also
admits that he was not aware of any docu-
ment indicating that the Advances were to
be treated as a loan, and he was not aware
of any interest rate or maturity date asso-
ciated with the funds Advanced to the
Debtor. (See id. at pp. 94:25-96:5).

[3] Bisaria’s attempt to characterize
the Advances as loans is also controverted
by the bankruptcy schedules containing
the list of creditors signed by Bisaria un-
der penalty of perjury. Those schedules
(at Schedules D, E and F) reflect no out-
standing loans of Shubh Hotels to the
Debtor. Furthermore, Bisaria’s position
in this case is undermined by his very own
testimony. For example Bisaria testified
at his deposition that the possibility of
repayment was directly tied to the finan-
cial stability of the Debtor’s hotel proper-
ty, or the possible intervention of a third
party to purchase the Debtor’s hotel prop-
erty. (Bisaria Deposition, pp. 92:20—
93:21). This expectation of repayment
from the Debtor only “[w]henever it had
the cash flow available” (id. at p. 91:13) is
the very essence of an investment transac-
tion or equity infusion. See, e.g., In re
First NLC Fin. Services, LLC, 415 B.R.
874, 881 (Bankr.S.D.F1a.2009) (“to be con-
sidered a debt rather than equity, court
have stressed that a reasonable expecta-
tion of repayment must exist which does
not depend solely on the success of the

hind the transfers. Indeed, the list actually
undercuts Shubh Hotels’ position as Mathis
explained that he formed the list by examin-
ing the Debtor’s general ledger and listing
only the transactions involving the Debtor’s
equity accounts. (Doc. # 2152, Exhibit # 2,
Deposition of Harris Mathis (hereinafter
“Mathis Deposition "), p. 27:1-9, p. 29:2-21).
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borrowers business.”) (quoting In re Lane,
742 F.2d 1311, 1314 (11th Cir.1984)); Offi-
cial Comm. of Unsecured Creditors v.
Fairchild Dornier GmbH (In re Dornier
Awviation (N. Am.), Inc.), Bankr.No. 02—
82003SSM, Adv. No. 02-8199SSM, 2005
WL 4781236, *19 (Bankr.E.D.Va. Feb. 8§,
2005) aff’d 453 F.3d 225 (4th Cir.2006)
(“Indeed, the hope of payment out of fu-
ture profits is exactly what characterizes
an equity investor.”). Therefore, Bisaria’s
own admission as to his intent at the time
the advances were made belies any asser-
tion that the advances were intended as
“loans.” ®

B.

[4] In its opposition to the Summary
Judgment Motion, Shubh Hotels insists
that this Court must focus on the intent of
Shubh Hotels in characterizing the Ad-
vances. (See Doc. # 2184, p. 3). It is true
that recharacterization analysis is appro-
priately based on the intent of the parties,
not the labels ascribed to certain transac-
tions (see SubMicron, 432 F.3d at 457);
however, Shubh Hotels has not put forth
even a scintilla of evidence to suggest that
the Advances may be properly “recharac-
terized” as loans to the Debtor.

[5,6] Whether a party intended a
transfer of funds to constitute a loan or
equity contribution may be inferred from
the party’s actions, the text of its con-
tracts, and “the economic reality of the
surrounding circumstances.” Id. at 456.
Courts have generated a number of differ-
ent factors to determine whether debt
should be recharacterized as equity. See
Fairchild Dornier GmbH v. Official

5. Bisaria’s admission regarding a lack of for-
mal repayment terms is further supported by
Shubh Hotels’ admission in its response to
the interrogatories that the books and records
of the Debtor do not reflect that the Advances
“constituted obligations of the Debtor repaya-
ble to [Shubh Hotels].” (Doc. # 2152, Exhib-

Comm. of Unsecured Creditors (In re Offi-
cial Committee Of Unsecured Creditors
For Dornier Aviation (N. Am.) ), 453 F.3d
225, 233-34 (4th Cir.2006). Among these
factors are:

(1) the names given to the instruments,
if any, evidencing the indebtedness; (2)
the presence or absence of a fixed matu-
rity date and schedule of payments; (3)
the presence or absence of a fixed rate
of interest and interest payments; (4)
the source of repayments; (5) the ade-
quacy or inadequacy of capitalization;
(6) the identity of interest between the
creditor and the stockholder; (7) the
security, if any, for the advances; (8)
the corporation’s ability to obtain financ-
ing from outside lending institutions; (9)
the extent to which the advances were
subordinated to the claims of outside
creditors; (10) the extent to which the
advances were used to acquire capital
assets; and (11) the presence or absence
of a sinking fund to provide repayments.

Id. (quoting In re AutoStyle Plastics, Inc.,
269 F.3d 726, 749-50 (6th Cir.2001)).

[7]1 While the Third Circuit Court of
Appeals has rejected mechanical applica-
tion of these factors (see SubMicron, 432
F.3d at 456), courts within the Third Cir-
cuit have utilized the eleven factors listed
above to determine whether recharacteri-
zation is appropriate under a given set of
circumstances. See, e.g., Neilson v. Agnew
(In re Harris Agency, LLC), 465 B.R. 410,
421 (Bankr.E.D.Pa.2011); Official Comm.
of Unsecured Creditors v. Highland Capi-
tal Mgmt., L.P. (In re Moll Indus., Inc.),
454 B.R. 574, 581 (Bankr.D.Del.2011).

it 1-1, Request for Admission # 8). This char-
acterization is also supported by statements
from Mathis who explained that in his role of
monitoring and reviewing the Advances he
did not consider the Debtor to be “borrow-
ing” the funds. (See Mathis Deposition, p.
24:9-21).
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When using these factors as a framework
for evaluating the instant matter, it is clear
that the Advances are properly character-
ized as equity contributions and not loans.

The items supporting characterization of
the Advances as equity contributions span
the majority of the factors listed. For
example, Shubh Hotels has not produced
any documents supporting its characteriza-
tion of the Advances as loans, and counsel
for Shubh Hotels admitted that there was
no documentation evidencing a loan obli-
gation. (See Bisaria Deposition, pp.
35:20-36:7, p. 90:14-23; see also Audio Re-
cording of Hearing Held in Courtroom D,
March 27, 2012 (11:17-11:18 AM)). Addi-
tionally, Bisaria admitted that the Ad-
vances were provided interest free (see
Bisaria Deposition, p. 91:7-9), and there
was never any allegation by Shubh Hotels
that the Advances were secured by an
interest in the Debtor’s property.

A review of the Debtor’s balance sheet
dated January 31, 2010 shows that the
Debtor was not adequately capitalized be-
cause if the Advances were considered
“debt”, the Debtor would have had a sub-
stantial amount of negative capital. (See
Doc. # 2152, Exhibit 1-10). Moreover,
there was never any allegation by Shubh
Hotels that the Debtor obtained or even
attempted to obtain funds from an outside
lending source as an alternative to obtain-
ing the Advances from Shubh Hotels. Fi-
nally, Bisaria testified that repayment of
the Advances was subordinate in priority
to repayment of the loan obligation to the
secured third-party lender. (Bisaria De-
position, pp. 98:14-99:25).

C.

Shubh Hotels also argues that because it
did not maintain, and did not receive a

6. Bisaria refused to disclose the identity of
Shubh Hotel’s equity holders. (See Doc.
# 2152, Exhibit 1-1, Answers to Interrogato-
ries ## 3-4). However, Bisaria admitted

membership or equity interest in the Debt-
or as a result of the Advances, this Court
cannot recharacterize the Advances as eq-
uity contributions. (See Doc. # 2184, p. 3).
Aside from its failure to cite any authority
in support of this position, Shubh Hotels’
argument is belied by the sixth factor as
Bisaria admits that he was in control of
both the transferor of the Advances
(Shubh Hotels) and the recipient transfer-
ee (the Debtor).® Bisaria also testified
that he is the majority owner of the two
entities that are the members of the Debt-
or. (Bisaria Deposition, pp. 49:8-50:25).
Thus, “consideration” or an expansion of
control of the Debtor entity would be of
little practical effect under the circum-
stances. In addition, the undisputed fact
that Bisaria maintained in interest in both
the transferor and transferee entities sup-
ports a characterization of the Advances as
equity. See, e.g., In re Newfound Lake
Marina, Inc., Bankr.Nos. 04-12192MWYV,
04-1372TMWV, 2007 WL 2712960, *6
(Bankr.D.N.H. Sep. 14, 2007) (unpublished
opinion) (holding that debt was properly
recharacterized as equity based in part on
the fact that the alleged creditor was also
the sole principal, officer, and director of
the debtor) (citing In re Hyperion Enters.,
Inc., 158 B.R. 555, 561 (Bankr.D.R.L.
1993)); In re Hog Farm, Inc., Bankr No.
09-17778, 2012 Bankr.LEXIS 1415, *9-10
(Bankr.S.D.Ohio Apr. 2, 2012) (holding
that debt was properly recharacterized as
equity based in part on the fact that the
claimants were also the equity owners of
the debtor).

[8] Aside from the many factors sup-
porting characterization of the Advances
as equity contributions, Shubh Hotels ad-

during his deposition that he was in “control”
of both Shubh Hotels and the Debtor at the
time the Advances were made. (Bisaria De-
position, pp. 58:6-59:15).
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mits that the Advances transferred indi-
rectly through Bisaria’s bank account to
the Debtor were not intended to qualify as
loans. Bisaria explained during his depo-
sition, that the purpose of funneling some
of the Advances through his personal bank
account was to avoid violating certain cove-
nants in a preexisting loan agreement be-
tween the Debtor and a third-party lender,
which allegedly capped the amount of
loans it could receive directly from Shubh
Hotels. (See Bisaria Deposition, pp. 45:3—
47:21). This description was confirmed by
counsel for Shubh Hotels at the hearing on
the Swmmary Judgment Motion, where
counsel admitted that Bisaria intended to
structure the Advances so that they would
not be classified as loans by the secured
lender. (See Audio Recording of Hearing
held in Courtroom D, March 27, 2012
(11:18-11:20 AM)). Yet, Shubh Hotels
now asks this Court to characterize the
Advances as loans for the purpose of its
Claim. The Third Circuit Court of Ap-
peals holds that what is most determina-
tive in distinguishing between “equity” and
“debt” is the intent of the parties, “as it
existed at the time of the tramsaction.”
Machne Menachem, Inc. v. Spritzer, 456
Fed.Appx. 163, 165 (3d Cir.2012) (unpub-
lished decision) (emphasis added) (quoting
SubMicron, 432 F.3d at 457). Allowing
the Shubh Hotels’ hindsight characteriza-
tion of the Advances to prevail over its
confessed intent at the time the Advances
were made, would run contrary to this well
established precedent.

D.

[9] Finally, Shubh Hotels argues that
summary judgment is not appropriate be-
cause the intent of Shubh Hotels regarding
the Advances is at issue. (See Audio Re-
cording of Hearing Held in Courtroom D,
March 27, 2012 (11:19-11:20)). Though
summary judgment is generally inappro-
priate when intent is an issue, it may be

granted when all reasonable inferences de-
feat the claims of a party, or that party
has rested merely on unsupported specula-
tion. See, e.g., Medina—Munoz v. R.J.
Reynolds Tobacco Co., 896 F.2d 5, 8 (1st
Cir.1990) (“Even in cases where elusive
concepts such as motive or intent are at
issue, summary judgment may be appro-
priate if the nonmoving party rests merely
upon conclusory allegations, improbable in-
ferences, and unsupported speculation.”)
(citations omitted); Gertsch v. Johnson &
Johmson, Fin. Corp. (In re Gertsch), 237
B.R. 160, 165 (9th Cir. BAP 1999) (“Where
intent is at issue, summary judgment is
seldom granted (citation omitted); howev-
er, ‘summary judgment is appropriate if all
reasonable inferences defeat the claims of
one side, even when intent is at issue.””)
(citing Newman v. Checkrite California,
Inc., 912 F.Supp. 1354, 1380 (E.D.Cal.
1995)); Hines v. Marchetti, 436 B.R. 159,
169 (M.D.Ala.2010) (“[IIn the bankruptcy
context a summary judgment denying a
debtor’s discharge is sometimes appropri-
ate even when intent is at issue.”) (cita-
tions omitted).

In the instant case, Shubh Hotels relies
on bald assertions of fact made by Bisaria
in professing that the Advances were
loans. Bisaria has admitted that there
was no interest rate connected to the fund
transfers, no definitive repayment sched-
ule, and that he does not recollect any
writing documenting the nature of the
funds. Additionally, Bisaria’s description
of repayment of the Advances as depen-
dent on profitability of the Debtor’s hotel
property or its profitable sale, is a blatant
admission that the Advances were intend-
ed as equity contributions. The fact that
such Advances were intended equity con-
tributions is further corroborated by the
Debtor’s own books and records, as Mathis
testified that he formed the transaction list
at issue by examining the Debtor’s general
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ledger and listed only the transactions in-
volving the Debtor’s equity accounts. (See
Mathis Deposition, p. 27:1-9, p. 29:2-21).

This Court recognizes that whether the
Advances should be characterized as debt
or equity is an issue of fact. SubMicron,
432 F.3d at 457. Nevertheless, because
the Objectors’ Summary Judgment Mo-
tion was properly made and supported, the
burden to come forward with specific facts
showing that there exists a genuine issue
for trial rested with Shubh Hotels.
Anderson, 477 U.S. at 248, 106 S.Ct. 2505.
As this Court has previously held, this
stage of the case is the “put up or shut up”
time for the party opposing a properly
supported motion for summary judgment.
In re Figard, 382 B.R. 695, 706 (Bankr.
W.D.Pa.2008) (citing Berckeley Inv.
Group, Ltd. v. Colkitt, 455 F.3d 195, 201
(3d Cir.2006)).

The time for Shubh Hotels to produce
something beyond the self-serving and hol-
low characterization of the Advances by
Bisaria has passed. Bisaria’s unsupported
and oft contradicted testimony concerning
his alleged intent at the time of the Ad-
vances is not sufficient to demonstrate that
any genuine issue for trial exists in the
instant matter. See Jersey Cent. Power &
Light Co. v. Lacey Twp., 772 F.2d 1103,
1109 (38d Cir.1985) (To show the existence
of a genuine issue, “the evidence must
create a fair doubt, and wholly speculative
assertions will not suffice.”) (citing Ross .
Commumnications Satellite Corp., 759 F.2d
355, 364 (4th Cir.1985)). Without citing suf-
ficient evidence on the record to support
its assertion, Shubh Hotels has not met its
burden and summary judgment may be
appropriately entered in favor of the Ob-
jectors. See Fed.R.Civ.P. 56(e).

E.

As this Court has found a grant of sum-
mary judgment based on the lack of a

genuine issue of material fact regarding
the characterization of the Advances sup-
porting the Claim as equity contributions,
the Court need not reach the other
grounds for summary judgment alleged by
the Plan Proponents. Similarly, because
this Court will disallow the Claim in its
entirety, this Court need not address the
alternative relief requested by the Objec-
tors reducing the amount of the Claim to
$337,216.11 based on the exclusion of funds
transferred to the Debtor directly from
Bisaria or third parties that did not file a
proof of claim.

.

Having failed to cite any specific mate-
rials on the record to convince this Court
that the Advances were intended as
“loans” to the Debtor, Shubh Hotels has
failed to establish that a genuine issue of
material fact exists to move the matter to
trial. With no genuine issues of material
fact for trial, this Court grants the Sum-
mary Judgment Motion filed by the Ob-
jectors, and shall enter an Order disal-
lowing the Claim of Shubh Hotels in its
entirety. An appropriate Order shall be
entered. An Order shall also be entered
which denies the Creditor Trust’'s Motion
for Partial Summary Judgment on OD-
jection to Claim No. 68 of Shubh Hotels,
LLC as the relief requested therein is
moot because it is subsumed by the Ob-
jector’s motion (which, in turn, is being
granted by the Court).

w
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The Court stated that if Ocwen still
claimed a defense to the action, the infor-
mation was still relevant. Counsel agreed
to provide anything that it had not yet
produced. Ocwen has since provided an-
swers to the interrogatories. (See Doc.
# 56, Ex. A).

Ocwen also indicated that they are cor-
recting all the things that need to be cor-
rected. Among those things to be cor-
rected, in accordance with Ocwen’s own
argument that it is not seeking to collect
outstanding fees and expenses, are the
billing statements sent to the Debtor. If
Ocwen is not attempting to collect the fees
or expenses as argued, there is no reason
for those fees and expenses to be included
in any fashion on the monthly billing
statements. Such inclusion only creates
confusion and requires the recipient to in-
terpret the intentions of Ocwen.

[9]1 Accordingly, as a sanction for fail-
ure to comply with this Court’s orders
related to discovery, Ocwen will be re-
quired to revise the monthly billing state-
ments sent to the Debtors commensurate
with its own arguments. That is, all fu-
ture billing statements commencing forth-
with shall not include any reference to fees
and expenses that Ocwen is not attempting
to collect. Those sections of the billing
statement reflecting prepetition or unau-
thorized postpetition outstanding fees and
expenses shall reflect zero balances to
avoid future confusion. In addition,
Ocwen shall immediately take whatever
steps are required internally to remove all
reference to these costs as outstanding.

An appropriate order shall issue.
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In re SHUBH HOTELS PITTSBURGH,
LLC, Debtor.

Meridian Financial Advisors, Ltd,
Trustee of the Shubh Hotel
Creditor Trust, Plaintiff,

V.

Contract Purchase & Design, Inc.
and C & M Installations,
Inc., Defendants.

Bankruptcy No. 10-26337-JAD.
Adversary No. 12-02353-JAD.

United States Bankruptey Court,
W.D. Pennsylvania.

July 9, 2013.

Background: President and sole share-
holder of corporations named as defen-
dants in strong-arm fraudulent transfer
avoidance proceeding moved to intervene,
for purposes of seeking indefinite stay of
proceedings while criminal prosecution
against him was pending.

Holdings: The Bankruptey Court, Jeffery
A. Deller, J., held that:

(1) motion to intervene in strong-arm
fraudulent transfer avoidance proceed-
ing was procedurally deficient;

(2) president could not intervene either as
of right or permissively; and

(3) even assuming that president were al-
lowed to intervene, bankruptcy court
would not grant his motion for indefi-
nite stay of proceedings.

So ordered.

1. Bankruptcy €=2160

Motion to intervene in strong-arm
fraudulent transfer avoidance proceeding
by sole shareholder, director, and presi-
dent of corporate defendants was proce-
durally deficient based on movant’s failure
to attach copy of pleading to his motion or

719



IN RE SHUBH HOTELS PITTSBURGH, LLC 275

Cite as 495 B.R. 274 (Bkrtcy.W.D.Pa. 2013)

to set out any claim or defense for which
intervention was sought. 11 U.S.C.A.
§ 544; Fed.Rules Civ.Proc.Rule 24(c), 28
U.S.C.A.

2. Bankruptcy 2160

Failure to comply with procedural re-
quirements of Federal Rule of Civil Proce-
dure governing motions to intervene will
generally result in denial of motion.

3. Bankruptcy =2160

It was inappropriate to relieve presi-
dent and sole shareholder of corporations
named as defendants in strong-arm fraud-
ulent transfer avoidance proceeding of pro-
cedural requirements for motion to inter-
vene and to excuse his failure to attach
copy of pleading to his motion or to identi-
fy claim or defense for which intervention
was sought, where president and sole
shareholder had sought to intervene solely
for purpose of seeking indefinite stay of
proceeding, a stay that would be prejudi-
cial to creditor trust pursuing these
strong-arm claims, while criminal prosecu-
tion against him was pending. 11 U.S.C.A.
§ 544; Fed.Rules Civ.Proc.Rule 24(c), 28
U.S.C.A.

4. Bankruptcy ¢=2160

Federal Rule of Civil Procedure gov-
erning motions to intervene is meant to
prevent multiplicity of suits. Fed.Rules
Civ.Proc.Rule 24, 28 U.S.C.A.

5. Bankruptcy €=2160, 2205

Parties in interest have absolute right
to intervene in adversary proceedings in
Chapter 11 case, pursuant to bankruptcy
statute granting such parties the right to
appear and be heard on any issue. 11
U.S.C.A. § 1109(b).

6. Bankruptcy €=2205

Courts must determine on case-by-
case basis whether prospective party in
interest has a sufficient stake in proceed-

ing to qualify as “party in interest” with
right to appear and be heard on any issue
in Chapter 11 case. 11 U®S.CA.
§ 1109(b).

7. Bankruptcy €=2205

“Party in interest,” with right to ap-
pear and be heard on any issue in Chapter
11 case, is anyone who has legally protect-
ed interest that could be affected by bank-
ruptey proceeding. 11 U.S.C.A. § 1109(b).

See publication Words and Phras-

es for other judicial constructions
and definitions.

8. Bankruptcy €=2205

Mere economic interest in outcome of
litigation is generally insufficient to qualify
individual as “party in interest,” with right
to appear and be heard on any issue in
Chapter 11 case. 11 U.S.C.A. § 1109(b).

9. Bankruptcy €=2160, 2205

President and sole shareholder of cor-
porations named as defendants in strong-
arm fraudulent transfer avoidance pro-
ceeding, whose only interest in proceeding
was economic one, based on his ownership
interest in companies, did not qualify as
“party in interest,” with statutory right to
intervene as one authorized to appear and
be heard on any issue in Chapter 11 case.
11 U.S.C.A. §§ 544, 1109(b).

10. Bankruptcy €=2160

President and sole shareholder of cor-
porations named as defendants in strong-
arm fraudulent transfer avoidance pro-
ceeding could not intervene as of right, for
purpose of seeking indefinite stay thereof
while criminal prosecution against him was
pending, where his interests were closely
aligned with those of corporate defendants,
and he failed to demonstrate any adversity
of interest, collusion, or nonfeasance. 11
U.S.C.A. § 544; Fed.Rules Civ.Proc.Rule
24(a)(2), 28 U.S.C.A.
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11. Bankruptcy €=2160

Applicant is entitled to intervene as of
right under Federal Rule of Civil Proce-
dure when: (1) application for intervention
is timely; (2) applicant has sufficient inter-
est in litigation; (3) that interest may, as
practical matter, be affected or impaired
by disposition of litigation; and (4) interest
is not adequately represented by existing
party to litigation. Fed.Rules Civ.Proc.
Rule 24(a)(2), 28 U.S.C.A.

12. Bankruptcy €=2160

Applicant bears burden of demon-
strating that it has met all four require-
ments for intervention as of right pursuant
to Federal Rule of Civil Procedure. Fed.
Rules Civ.Proc.Rule 24(a)2), 28 U.S.C.A.

13. Bankruptcy €=2160

Interest in litigation, of kind required
to support intervention as of right, must be
a legal interest, as opposed to interest of a
general and indefinite character, and appli-
cant must demonstrate that there is tangi-
ble threat to that legally cognizable inter-
est. Fed.Rules Civ.Proc.Rule 24(a)(2), 28
U.S.C.A.

14. Bankruptcy €=2160

In deciding whether to grant motion
for intervention as of right upon ground
that movant’s interest may be affected or
impaired by litigation, court must assess
the practical consequences of litigation,
and may consider any significant legal ef-
fect on applicant’s interest. Fed.Rules
Civ.Proc.Rule 24(a)(2), 28 U.S.C.A.

15. Bankruptcy €=2160

To support intervention as of right, it
is not sufficient that an interest be inciden-
tally affected; rather, there must be tangi-
ble threat to applicant’s legal interest.
Fed.Rules Civ.Proc.Rule 24(a)©2), 28
U.S.C.A.

16. Bankruptcy 2160

Burden is on the one seeking to inter-
vene as of right to show that his interests
are not adequately represented by existing
parties. Fed.Rules Civ.Proc.Rule 24(a)(2),
28 U.S.C.A.

17. Bankruptcy €=2160

When party seeking to intervene as of
right has same ultimate objective as party
to suit, presumption arises that its inter-
ests are adequately represented, and in
order to overcome this presumption of ad-
equate representation, would-be intervenor
must ordinarily demonstrate adversity of
interest, collusion, or nonfeasance on part
of party to suit. Fed.Rules Civ.Proc.Rule
24(a)(2), 28 U.S.C.A.

18. Bankruptcy €=2160

President and sole shareholder of cor-
porations named as defendants in strong-
arm fraudulent transfer avoidance pro-
ceeding would not be allowed to intervene
permissively pursuant to Federal Rule of
Civil Procedure, where intervention was
not sought to enable president to assert
any claim or defense, but merely to seek
stay of proceeding while criminal proceed-
ings against him were pending, and indefi-
nite stay would prejudice other parties.
11 U.S.C.A. § 544; Fed.Rules Civ.Proc.
Rule 24(b), 28 U.S.C.A.

19. Bankruptcy 2160

In exercising its diseretion whether to
allow permissive intervention, court must
consider whether intervention will unduly
delay or prejudice adjudication of original
parties’ rights. Fed.Rules Civ.Proc.Rule
24(b), 28 U.S.C.A.

20. Action €68

Stay of civil case is extraordinary
remedy.
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21. Action ¢=69(5)

Stay of civil proceeding during pen-
dency of criminal proceedings against po-
tential witness in civil suit is not required
on Fifth Amendment grounds. U.S.C.A.
Const.Amend. 5.

22. Action €68

Stay of civil proceeding may be grant-
ed as incident to power inherent in every
court to control disposition of causes on its
docket with economy of time and effort for
itself, for counsel, and for litigants.

23. Action =68

Decision by court whether to exercise
inherent power that it has to control dispo-
sition of causes on its docket in order to
stay civil proceeding calls for the exercise
of judgment, which must weigh competing
interests and maintain an even balance.

24. Action &69(5)

In deciding whether to stay civil case
pending resolution of criminal proceeding,
courts often consider the following factors:
(1) extent to which issues in civil and crim-
inal cases overlap; (2) status of criminal
proceedings, including whether any defen-
dants have been indicted; (3) plaintiff’s in-
terest in expeditious civil proceeding
weighed against prejudice to plaintiff
caused by delay; (4) burden on defendants;
(5) interests of court; and (6) the public
interest.

25. Action €=69(5)

Even assuming that president and
sole shareholder of corporations named as
defendants in strong-arm fraudulent trans-
fer avoidance proceeding were allowed to
intervene, bankruptcy court would not
grant his motion for indefinite stay of pro-
ceeding while criminal proceedings against
him was pending, though lack of stay
forced him to choose between testifying in
avoidance proceeding or exercising his
Fifth Amendment rights, where indefinite

stay would prejudice other parties, and
there was no showing the president’s testi-
mony was crucial to defense of avoidance
claims, and that there were not other wit-
nesses who could testify to relevant events.
U.S.C.A. Const.Amend. 5; 11 U.S.C.A.
§ 544.

Crystal H. Thornton-Illar, Leech Tish-
man Fuscaldo & Lampl, LLC, Pittsburgh,
PA, for Plaintiff.

Ronald B. Roteman, The Stonechipher
Law Firm, Pittsburgh, PA, for Defen-
dants.

MEMORANDUM OPINION

Jeffery A. Deller, Bankruptcy Judge.

The matters before the Court are a Mo-
tion to Intervene for the Limited Purpose
of Filing a Motion for Stay and a Motion
to Stay filed by proposed intervenor, Mr.
Steve Lewis (“Mr. Lewis”). These mat-
ters are core proceedings over which the
Court has subject matter jurisdiction pur-
suant to 28 U.S.C. §§ 157(b)(2)(A) and
1334.

These motions concern a criminal defen-
dant’s assertion of his Fifth Amendment
privilege against self-incrimination and the
court’s interest in “secur[ing] the just,
speedy, and inexpensive determination of
every action and proceeding.” See Fed.
R.Civ.P. 1.

It has been asserted that Mr. Lewis’
role as the sole shareholder and president
of the defendants, Contract Purchase &
Design, Ine. and C & M Installations, Inc.
(together, the “Defendants”), makes him a
possible witness in this adversary proceed-
ing (the “Adversary Proceeding”). Mean-
while, it has also been asserted that his
indictment in a pending criminal action in
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the Northern District of Illinois implicates
his privilege against self-incrimination un-
der the Fifth Amendment. In essence,
Mr. Lewis would like to use his privilege
against self-incrimination as a shield pre-
venting the prosecution of this civil adver-
sary proceeding against his companies all
the while he is under criminal indictment
in the Northern District of Illinois. For
the reasons set forth more fully below, the
Court denies the motions filed by Mr.
Lewis. As such, his intervention request
will be denied, and the related motion to
stay shall also be denied.

L

The debtor, Shubh Hotels Pittsburgh,
LLC (the “Debtor”), filed a voluntary peti-
tion under chapter 11 of the Bankruptcy
Code on September 7, 2010 in case number
10-26337-JAD (the “Lead Bankruptcy
Case”). The Debtor’s amended chapter 11
plan filed April 6, 2011 (the “Plan”) was
confirmed on May 20, 2011. (See Case No.
10-26337-JAD, Doc. # 1390). Under the
Plan, a creditor trust was to be formed
pursuant to a separate trust agreement for
the purpose of, among other things, prose-
cuting and settling avoidance actions. (See
Case No. 10-26337-JAD, Doc. # 927,
§ 1.1, p. 12). Pursuant to these provisions
of the confirmed Plan, a creditor trust was
created on or about June 9, 2011, to which
plaintiff Meridian Financial Advisors, Ltd.
was appointed as trustee (the “Creditor
Trust”). (See Case No. 12-02353-JAD,
Doe. # 1, 119-10).1

On September 6, 2012, the Creditor
Trust initiated the Adversary Proceeding
by filing a complaint (the “Complaint”),
claiming that the Debtor fraudulently
transferred estate property to the Defen-
dants in connection with proposed renova-

1. All subsequent docket references refer to
Case No. 10-02353-JAD unless otherwise spe-

tions to the Pittsburgh Hilton Hotel (the
“Hotel”), which the Debtor operated prior
to filing for bankruptcy. (See Doc. # 1).
In the Complaint, the Creditor Trust spe-
cifically avers that on or about May 19,
2006, the Debtor obtained a $42,700,000
loan from Column Financial, Inc. to fund
renovations to and the purchase of the
Hotel from Hilton Hotels Corporation.
(See id. at 118). The Creditor Trust fur-
ther asserts that on or about May 2006,
the Debtor contracted with the Defendants
to provide goods and/or services related to
the Hotel renovations (see id. at 121), and
between June 2006 and November 2007,
Contract Purchase & Design, Inc. and/or C
& M Installations, Inc. received either di-
rectly or indirectly over $13,000,000 for
goods and services allegedly provided to
the Debtor for renovations to the Hotel
(see id. at 122).

Subsequently, on or about August 17,
2007, the Debtor refinanced its loan with
Column Financial, Inc., increasing the loan
balance to $49,600,000, of which $4,800,000
was earmarked to fund a physical expan-
sion of the Hotel (the “Expansion Re-
serve”). (See id. at 1123-24). On or
about October 12, 2007, $2,464,109 from
the Expansion Reserve was wire trans-
ferred directly to Contract Purchase 8b
Design, Inc. and/or C & M Installations,
Inc. (the “Transfer”). (See id. at 926).
The gravamen of the Creditor Trust’s
Complaint is that the Debtor received no
goods or services of value from Contract
Purchase & Design, Inc. and/or C & M
Installations, Inc. in exchange for the
Transfer. (See id. at 128). The Creditor
Trust alleges that the Defendants have
been unjustly enriched, and seeks to avoid
and recover the value of the Transfer pur-
suant to the Pennsylvania Uniform Fraud-

cifically noted.
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ulent Transfer Act, 12 Pa.C.S.A.
§§ 5104(a)(1), 5104(a)(2), and 5105.

After the filing of the Complaint, the
parties filed a Stipulation to Extend Time
for Defendants to File an Answer to the
Complaint on October 9, 2012, and a sec-
ond stipulation to further extend the time
on November 7, 2012. (See Doc. ## 6, 8).
The Defendants then filed a Motion to
Extend Time for Filing a Response to the
Complaint on November 29, 2012. (See
Doc. #9). On the same day, Mr. Lewis
filed a Motion to Intervene and Motion to
Stay Adversary Proceedings (see Doc.
# 10), which he re-filed at the Court’s re-
quest to correctly file as a two-part motion
on December 6, 2012 (see Doec. # 13). The
Court granted the Defendant’s Motion to
Extend Time for Filing a Complaint on
December 4, 2012, extending the deadline
to file a response for a period of thirty
days following the determination on the
Motion to Interveme and the Motion to
Stay the Adversary. (See Doc. # 12).

In Mr. Lewis’ Motion to Intervene and
Motion to Stay the Adwversary filed on
December 6, 2012, Mr. Lewis asserts that
his indictment in a pending criminal mat-
ter necessitates his intervention in the Ad-
versary Proceeding. Mr. Lewis’ request
to intervene is made pursuant to 11 U.S.C.
§ 1109(a) and Fed.R.Civ.P. 24 (made appli-
cable to the Adversary Proceeding by Fed.
R. Bankr.P. 7024), and his stay request is
made pursuant to the Fifth Amendment of
the United States Constitution and Fed.
R.Civ.P. 26 (made applicable to the Adver-
sary Proceeding through Fed. R. Bankr.P.
7026). (See Doc. # 13, 14).

On or about October 9, 2012, Mr. Lewis
and Mr. Atul Bisaria (“Mr. Bisaria”) 2 were

2. The Creditor Trust also filed a separate ad-
versary proceeding within the Lead Bankrupt-
cy Case against Mr. Bisaria at Case No. 12—
02357-JAD, alleging in its complaint therein
that Mr. Bisaria, the sole officer and member
of the Debtor, caused the Debtor to fraudu-

indicted in the United States District
Court for the Northern District of Illinois
at Case No. 12-CR-791 (the “Criminal
Proceeding”). (See Doec. # 13, Exhibit C,
hereinafter the “Indictment”). The Indict-
ment includes ten counts against Mr. Lew-
is and Mr. Bisaria and a forfeiture allega-
tion for wire fraud and bank fraud in
violation of 18 U.S.C. §§ 1343, 1014, and 2.
Specifically, the indictment alleges that
Mr. Lewis and Mr. Bisaria participated in
a scheme to defraud Broadway Bank of
Chicago, Illinois and Mutual Bank of Har-
vey, Illinois by falsely representing that
loan proceeds from those banks were to be
used to pay for renovations at the Ramada
Plaza Hotel in Cincinnati, Ohio and the
Doubletree Guest Suites in Boca Raton,
Florida, when in fact the funds were di-
verted for other purposes. (See Indict-
ment, 13, 11, 15, 17, 22, 26, and 33-35).
Mr. Lewis asserts that his intervening in
and staying of the Adversary Proceeding
is necessary because the Criminal Pro-
ceeding involves issues “substantiality re-
lated to the claims and defenses in this
[Aldversary [Plroceeding,” and as such,
“will each require Lewis’ presence and
participation, and involve many of the
same documents, issues, claims and de-
fenses.” (See Doc. # 13, 11).

The Creditor Trust filed an Objection to
the motions on January 22, 2013. (See
Doc. # 20). The Defendants filed a Sup-
plemental Response and Joinder to Mr.
Lewis’ Motion to Intervene on the same
day. (See Doc. # 21). A hearing was held
January 29, 2013. Parties filed Post-Trial
Briefs on February 12, 2013, and Replies
on February 19, 2013. (See Doc. ## 24,
25, 27, 28).> The matter is now ripe for
decision.

lently transfer funds to Bisaria himself and to
Shubh Hotels, LLC.

3. The Defendants and Mr. Lewis jointly filed
their Post-Trial Brief and Reply. (See Doc.
## 24, 28).

724



280 495 BANKRUPTCY REPORTER

II.

[1] As a preliminary matter, the Court
will address the Creditor Trust’s argument
that Mr. Lewis failed to attach a pleading
and assert a claim or defense, thereby
failing to comply with the requirements of
Fed.R.Civ.P. 24(c). Pursuant to Rule
24(c), “[a] motion to intervene ... must
state the grounds for intervention and be
accompanied by a pleading that sets out
the claim or defense for which intervention
is sought.” It is undisputed that Mr. Lew-
is did not attach a pleading to his motion.
Because Mr. Lewis did not attach plead-
ing, and also because he has not articulat-
ed any claim or defense that relates to the
underlying substance of the Complaint, the
Court denies Mr. Lewis’ Motion to Inter-
vene as procedurally deficient.

[2] Failure to comply with the require-
ments of Rule 24(c) will generally result in
the denial of a motion to intervene. See
Township of S. Fayette v. Allegheny Coun-
ty Housing Authority, 183 F.R.D. 451
(W.D.Pa.1998), affirmed 185 F.3d 863 (3d
Cir.1999) (motion to intervene dismissed
when movants did not submit the requisite
proposed pleading); School Dist. Of Phila-
delphia v. Penwnsylvania Milk Marketing
Bd., 160 F.R.D. 66 (E.D.Pa.1995) (motion
to intervene denied for failure to attach a
pleading setting forth the claim or defense
for which intervention was sought). How-
ever, courts have not required strict com-
pliance with Rule 24(c) in certain circum-
stances. See, e.g., William v. Taylor, 465
F.Supp.2d 1267, 1273 n. 3 (N.D.Ga.2000)
(motion to intervene granted despite fail-
ure to attach complaint where intervenor’s
claims were identical to plaintiffs’, inter-
vention would not unduly delay or preju-
dice rights of original parties, and the in-
tervenor attached proposed complaint with
explanation of the claims to a reply brief);
McCausland v. Shareholders Management
Co., 52 F.R.D. 521 (S.D.N.Y.1971) (failure

to attach a pleading to motion to intervene
not fatal when affidavit in support stated
that proposed intervenors would adopt the
present complaint).

[3] For example, the Defendants and
Mr. Lewis directed the Court’s attention to
U.S. ex rel. Frank M. Sheesley Co. v. St.
Paul Fire & Marine Ins. Co., 239 F.R.D.
404, 413 (W.D.Pa.2006), where the court
granted a motion to intervene despite the
intervenor’s failure to attach a pleading.
The Defendants and Mr. Lewis assert that
the instant case is similar to that of Shees-
ley, where there was a “sufficient common-
ality of law or facts underl[ying] the appli-
cant’s claim and the main action.” (See
Doc. # 24, p. 8, citing Sheesley, 239 F.R.D.
at 414). However, the Creditor Trust ar-
gues that this case is easily distinguishable
from Sheesley, where “there was no real
prejudice to the [original parties] in waiv-
ing the procedural requirements of Rule
24(c),” since “the underlying dispute
moved forward in another forum, [specifi-
cally] arbitration.” (See Doc. # 25, p. 5).
The Creditor Trust asserts that “in this
matter, Mr. Lewis seeks to intervene and
stay the underlying dispute for an indefi-
nite period of time potentially resulting in
great prejudice to the Creditor Trust.”
(See id.). The Court finds Sheesley distin-
guishable from the instant case, because
there is not a sufficient commonality of law
or facts underlying the Adversary Pro-
ceeding and the Criminal Proceeding, and
because the Creditor Trust would be prej-
udiced.

[4] Unlike in Sheesley, here there is no
threat of multiple suits because there is no
unity of interest between the two proceed-
ings. “Rule 24 is meant to prevent the ...
multiplicity of suits.” 239 F.R.D. at 415,
citing Wash. Elec. Coop., Inc. v. Mass.
Mun. Wholesale Elec. Co., 922 F.2d 92, 97
(2d Cir.1990) (“The purpose of the rule
allowing intervention is to prevent a multi-
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plicity of suits where common questions of
law or fact are involved.”). “Rather than
have different tribunals examine these is-
sues at different times, notions of judicial
economy suggest aggregating them in a
single proceeding.” 239 F.R.D. at 415.
Here, the Court has not been persuaded
that there are common questions of law or
fact among the two proceedings.

The movant in Sheesley was asking “for
a stay in [the] litigation and for an order
compelling [the original plaintiff] to arbi-
trate its grievances.” 239 F.R.D. at 408.
Because “a plethora of questions to be
raised in a potential arbitration proceeding
[were] common with the issues in the main

. action,” and the claims presented in
the complaint in the main action “share[d]
the same factual history” with any cross-
claim that could be raised in arbitration,
the Sheesley court found that “[i]dentical
questions [would] ground the defenses
available in [the court] and the claims that
the [a]pplicant may bring before an arbi-
trator.” 239 F.R.D. at 414.

Here, the Criminal Proceeding and the
Adversary Proceeding do not share com-
mon questions of law or fact, and there is
no overlap of issues or parties. The Crim-
inal Proceeding involves allegations that
Mr. Lewis defrauded two banks located in
Illinois by falsely representing that loan
proceeds from those banks were to be
used to pay for renovations at the Ramada
Plaza Hotel in Cincinnati, Ohio and the
Doubletree Guest Suites in Boca Raton,
Florida, when in fact the funds were di-
verted for other purposes. (See Indict-
ment, 13, 11, 15, 17, 22, 26, and 33-35).
The Adversary Proceeding, meanwhile, in-
volves different defendants, a loan from a
different bank, and renovations to a differ-
ent hotel than those in the Criminal Pro-
ceeding. Specifically, the Creditor Trust’s
Complaint alleges that the Defendants
were unjustly enriched by an alleged

fraudulent transfer of estate property from
the Debtor in connection with proposed
renovations to the Pittsburgh Hilton Hotel.
Mr. Lewis’ actions regarding the Transfer
in the Adversary Proceeding are not at
issue in the Criminal Proceeding, nor are
his actions regarding the fraud allegations
within the Criminal Proceeding at issue in
the Adversary Proceeding. There is no
threat here of multiplicity of suits, as there
was in Sheesley. The instant case does
not present the situation that Rule 24 is
meant to prevent.

Furthermore, the Sheesley court ac-
knowledged that when courts waive proce-
dural defects under Rule 24, such waiver
“is often prompted by the merits of the
motion itself, the lack of prejudice to the
parties, and the principle that Rule 24 is
intended simply to notice the parties as to
the applicant’s position and arguments.”
239 F.R.D. at 411. Waiving Mr. Lewis’
failure to attach a pleading is not appropri-
ate here, where the Court agrees with the
Creditor Trust that they would be preju-
diced by an indefinite delay.

Mr. Lewis is asking for a stay of the
litigation for an indefinite period, during
which time the Creditor Trust would not
be able to pursue its claims against the
Defendants in another forum. Not only
would a stay delay the Adversary Proceed-
ing, but also the Lead Bankruptcy Case,
which the Creditor Trust avers is “moving
toward conclusion,” as “most of [the other]
adversary proceedings associated with the
bankruptcy case have been resolved to
date,” and “the [PJlan has been con-
firmed.” (See Doec. # 20, pp. 12-13, 157;
see also Case No. 10-26337-JAD, Doc.
# 1390). The Court also notes that during
a stay of the Adversary Proceeding and
Bankruptcy Case, the Debtor’s estate
would be required to continue paying
quarterly fees to the United States trustee
for each quarter until the case is converted
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or dismissed. See 28 U.S.C. § 1930(a)(6).
The longer the case is stayed, the greater
the statutory fees that must be paid under
this provision by the estate, thus reducing
the amount of estate funds available for
the Creditor Trust to enforce and prose-
cute the Debtor’s obligations. Because the
Creditor Trust is prejudiced by an indefi-
nite delay of the Adversary Proceeding,
waiver of Mr. Lewis’ procedural defect is
not appropriate in the instant case.

Mr. Lewis’ Motion to Intervene is also
procedurally deficient because it does not
set out a claim or defense related to the
existing case, as required by Rule 24(c).
“The words ‘claim or defense’ manifestly
refer to the kinds of claims or defenses
that can be raised in courts of law as part
of an actual or impending law suit.” Dia-
mond v. Charles, 476 U.S. 54, 76-77, 106
S.Ct. 1697, 1711, 90 L.Ed.2d 48 (1986)
(internal citations omitted). Here, Mr.
Lewis has simply not raised any claim or
defense; he has only asserted that he
seeks to intervene for the limited purpose
of staying the proceeding.

Thus, the Court finds that Mr. Lewis’
Motion to Intervene is procedurally defi-
cient in that if fails to conform with Fed.
R.Civ.P. 24(c).

III.

Even if Mr. Lewis’ Motion to Intervene
were proper, it is deficient in substance.
Mr. Lewis seeks to intervene under Fed.
R.Civ.P. 24(a), which provides:

On timely motion, the court must permit

anyone to intervene who: (1) is given an

unconditional right to intervene by fed-
eral statute; or (2) claims an interest
relating to the property or transaction
that is the subject of the action and is so

4. The Court further notes that the Criminal
Proceeding was continued on May 7, 2013,
when the Honorable John Z. Lee in the Unit-
ed States District Court for the Northern Dis-

situated that disposing of the action may
as a practical matter impair or impede
the movant’s ability to protect its inter-
est, unless existing parties adequately
represent that interest.

For the reasons set forth below, the
Court denies Mr. Lewis’ request to inter-
vene under both Rule 24(a)(1) and 24(a)(2).

A.

[5] Pursuant to Rule 24(a)(1), courts
must allow parties to intervene that hold
an unconditional right to intervene pursu-
ant to federal statute. The Third Circuit
has determined that parties in interest
have an absolute right to intervene in ad-
versary proceedings pursuant to Rule
24(a)(1) and 11 U.S.C. § 1109(b). Phar-
Mo, Inc. v. Coopers & Lybrand, 22 F.3d
1228 (3d Cir.1994); Official Unsecured
Creditors Comm. v. Michaels (In re Marin
Motor Oil, Inc.), 689 F.2d 445 (3d Cir.
1982). Mr. Lewis asserts that he has an
unconditional right to intervene pursuant
to 11 U.S.C. § 1109(b), and thus must be
permitted to intervene under Rule 24(a)(1).
Section 1109(b) asserts:

A party in interest, including the debtor,
the trustee, a creditors’ committee, an
equity security holders’ committee, a
creditor, an equity security holder, or
any indenture trustee, may raise and
may appear and be heard on any issue
in a case under this chapter.

Because the Court finds that Mr. Lewis is
not a “party in interest” under section
1109(b), the Court denies his request to
intervene under Rule 24(a)(1).

[6] While the term “party in interest”
is not statutorily defined, section 1109(b)
lists several examples of parties that are

trict of Illinois granted Mr. Lewis’ oral mo-
tion “for additional time to review extensive
discovery due to the complexity of the case.”
(See Case No. 12-CR-791, Doc. # 37).
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considered “parties in interest,” including
“the debtor, the trustee, a creditors’ com-
mittee, an equity security holders’ commit-
tee, a creditor, an equity security holder,
or any indenture trustee.” 11 U.S.C.
§ 1109(b). It is clear that this is not an
exhaustive list of parties that may be “par-
ties in interest.” In re Combustion Eng’g,
Inc., 391 F.3d 190, 214 n. 21 (3d Cir.2004).
“Consequently, courts must determine on
a case by case basis whether the prospec-
tive party in interest has a sufficient stake
in the proceeding so as to require repre-
sentation.” In re Amatex Corp., 755 F.2d
1034, 1042 (3d Cir.1985).

In the instant case, the Defendants and
Mr. Lewis assert that Mr. Lewis has a
sufficient stake in the Adversary Proceed-
ing which requires representation for the
following reasons:

(i) without [Mr.] Lewis’ participation in

the defense of the [Adversary Proceed-

ing], [the Defendants] “are effectively
and completely defenseless; (i) in the
event this Court should make any ...
adverse inferences against [the Defen-
dants] as a result of [Mr.] Lewis’ tempo-
rary inability to assist in the defense of
the [Adversary Proceeding], a judgment
will likely be entered against [the Defen-
dants]; and (iii) any such judgment will
likely be in an amount that would cripple
the businesses, resulting in their dissolu-
tion and destruction, as well as Lewis’
inability to continue to earn a living.

(See Doc. # 24, p. 6).

The Creditor Trust, however, argues
that Mr. Lewis does not have a sufficient
stake in the outcome of the Adversary
Proceeding because his interest is “contin-

5. The Creditor Trust also argues that Mr.
Lewis fails to prove that he has a sufficient
stake which requires representation because
“any interest Mr. Lewis might have in the
Adversary Proceeding is being adequately rep-
resented by the Defendants and would not
require that he be separately represented.”

gent” and solely regards impairment of
“his personal rights.” (See Doc. # 20, p. 6,
125).> The Court agrees with the Credi-
tor Trust that Mr. Lewis does not have a
sufficient stake as required under section
1109(b), because Mr. Lewis has not per-
suaded this Court that his reasons for
intervening constitute “legally protected
interests” that could be affected by the
Adversary Proceeding.

[71 In In re Global Industrial Technol-
ogies, Inc., the Third Circuit adopted a
test set forth by the Seventh Circuit to
define a party in interest as “anyone who
has a legally protected interest that could
be affected by a bankruptcy proceeding.”
645 F.3d 201, 210 (3d Cir.2011), citing In
re James Wilson Associates, 965 F.2d 160,
169 (7th Cir.1992). Using that definition
of “party in interest,” the Global Industri-
al Technologies court held that the debt-
or’s insurers, whose policies were to be
transferred to a settlement trust under the
debtor’s chapter 11 plan, had standing to
challenge the plan as parties in interest
because they had legally protected inter-
ests which were affected by the debtor’s
plan. See also In re Combustion Engg,
Inc., 391 F.3d 190 (3d Cir.2004) (debtor’s
insurers did not have standing to object to
confirmation of debtor’s chapter 11 plan
where a confirmation plan did not materi-
ally alter the insurers liability). Mr. Lew-
is fails to be a party in interest under this
test.

[8,9]1 None of the three arguments
presented by the Defendants and Mr.
Lewis assert a legally protected interest

(See Doc. # 20, p. 6, 125). The Court reaches
the issue of adequate representation in its
analysis of Mr. Lewis’ request to intervene
pursuant to Rule 24(a)(2), and finds that any
interest Mr. Lewis has in the Adversary Pro-
ceeding is adequately represented by the De-
fendants.
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that could be affected by this proceeding.
The first two relate to the Defendants’
interest in having Mr. Lewis testify, rather
than an interest of Mr. Lewis himself. In
as much as the first two arguments could
relate to Mr. Lewis’ own interest in the
Adversary Proceeding, they concern only
Mr. Lewis’ economic interests in his com-
panies. “A mere economic interest in the
outcome of the litigation is [generally] in-
sufficient to support a motion to inter-
vene.” Mountain Top Condominium As-
sociation v. Dave Stabbert Master Builder,
Inc., 72 F.3d 361, 366 (3d Cir.1995), citing
US. v. Alcan Aluminum Inc., 25 F.3d
1174, 1185 (3d Cir.1994). Because Mr.
Lewis’ interest in the financial viability of
his companies is merely economic, it is not
a “sufficient stake” in the Adversary Pro-
ceeding to warrant intervening.

Similarly, the third argument, although
phrased as a personal interest of Mr. Lew-
is, also fails to support the Motion to
Intervene. Mr. Lewis’ personal interest in
continuing to operate his businesses is an
economic concern, and does not present a
legally protected interest which could be
affected by this proceeding. The Court
therefore finds that Mr. Lewis is not a
party in interest under section 1109(b).

Moreover, Mr. Lewis and the Defen-
dants have not presented this Court with
any case where a shareholder of a defen-
dant was found to have standing to inter-
vene in a chapter 11 bankruptey proceed-
ing. The Court finds persuasive the case
of In re WHET, Inc., 33 B.R. 438, where
the court found that the chief executive
officer and president of the debtor did not
have standing to be heard in a chapter 11

6. The Court also notes the similarity of this
case to In re Refco, Inc., where the Second
Circuit Court of Appeals found that a debtor’s
investors were not a party in interest under
section 1109(b). 505 F.3d 109, 117 (2nd Cir.
2007). The Refco court held that although
debtor’s investors ‘“‘maintain a financial ‘inter-

case. 33 B.R. 438, 442 (Bankr.D.Mass.
1983). The In re WHET, Inc. court
looked to In re O.P.M. Leasing Services,
Inc., 21 B.R. 983, for guidance in determin-
ing whether officers of a corporation have
standing. The In re O.P.M. Leasing Ser-
vices, Inc. court held that a former presi-
dent of a chapter 11 debtor and 50% owner
of the company which was the sole share-
holder of the debtor was not a party in
interest under section 1109(b); the mov-
ant’s former position as an officer of the
debtor did not create any inherent rights
in the bankruptcy case. 33 B.R. 438, 442,
citing In re O.P.M. Leasing Services, Inc.,
21 B.R. 983 (D.N.Y.1981). The In e
WHET, Inc. court extended this reasoning
to current officers, finding that the debt-
or’s president and chief executive officer
did not have standing in that debtor’s
bankruptey case. Id. Similarly, Mr. Lew-
is’ role as a shareholder of the debtor does
not create any basis for standing in the
debtor’s chapter 11 Bankruptcy Case or
the Adversary Proceeding.’

Thus, the Court denies Mr. Lewis’ re-
quest to intervene pursuant to Rule
24(a)(1) and section 1109(b).

B.

[10] The Court also denies Mr. Lewis’
request to intervene under Rule 24(a)(2),
as he fails to satisfy the four part test
applied by courts in the Third Circuit to
determine whether an applicant may inter-
vene in an action as of right.

[11,12] An applicant is entitled to in-
tervene under Rule 24(a)(2) when: (1) the
application for intervention is timely; (2)

est’” in [the debtor entity], they are not a party
in interest within the meaning of the Bank-
ruptcy Code”’; rather, “[t]he party in interest
in the bankruptcy sense, representing the in-
vestors’ financial interest, is [the debtor enti-

ty]”. Id.
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the applicant has a sufficient interest in
the litigation; (3) the interest may be af-
fected or impaired, as a practical matter
by the disposition of the action; and (4)
the interest is not adequately represented
by an existing party in the litigation.
Harris v. Pernsley, 820 F.2d 592, 596 (3d
Cir.1987), cert. denied, 484 U.S. 947, 108
S.Ct. 336, 98 L.Ed.2d 363 (1987) (citation
omitted). Although these requirements
are intertwined, each must be met to inter-
vene as of right. Id. The applicant bears
the burden of demonstrating that it has
met all four prongs. Development Fi-
nance Corp. v. Alpha Housing & Health,
54 F.3d 156, 162 (3d Cir.1995), United
States v. Alcan Aluminum, Inc., 25 F.3d
1174, 1181 n. 9 (8d Cir.1994). As the first
factor, timeliness, is not in dispute, the
Court will analyze factors two through
four below.

[13] Regarding the second factor, a
“sufficient interest in the litigation,” the
Supreme Court has determined that an
intervenor’s interest must be one that is
“significantly protectable.” Donaldson v.
United States, 400 U.S. 517, 531, 91 S.Ct.
534, 542, 27 L.Ed.2d 580 (1971). In defin-
ing a “significantly protectable” legal in-
terest under Rule 24(a)(2), Third Circuit
courts have held that “the interest must be
a legal interest as distinguished from in-
terests of a general and indefinite charac-
ter,” and “[t]he applicant must demon-
strate that there is a tangible threat to a
legally cognizable interest to have the
right to intervene.” Mountain Top Con-
dominium Association v. Dave Stabbert
Master Builder, Inc., 72 F.3d 361, 366 (3d
Cir.1995), citing Harris v. Pernsley, 820
F.2d at 601 (citations omitted). “This in-
terest is recognized as one belonging to or
being owned by the proposed intervenor.”
Mountain Top, 72 F.3d at 366, citing Unit-
ed States v. Alcan Aluminum, Inc., 25

F.3d 1174, 1185 (3d Cir.1994). The issue is
whether Mr. Lewis is a real party in inter-
est. Harris v. Pernsley, 820 F.2d at 596—
598. See also United States v. Alcan Alu-
minum, Inc., 25 F.3d 1174, 1185 (3d Cir.
1994) (“a party has more than an economic
interest where it is the real party in inter-
est and where the applicant would have
standing to raise the claim.”); Mt. Hawley
Ins. Co. v. Sandy Lake Properties, 425
F.3d 1308, 1311 (11th Cir.2005) (“a legally
protectable interest is something more
than an economic interest ... [; t]hus, a
legally protectable interest is an interest
that derives from a legal right.”).

The Court notes the similarity of the
second Harris v. Pernsley factor to the
requirements for intervening under section
1109(b) and Rule 24(a)(1) discussed above.
Just as Mr. Lewis failed to prove to the
Court that he was not a party in interest
under section 1109(b), he again fails to
persuade the Court that he is a real party
in interest under Rule 24(a)(2).

Here, the original Defendants are the
real parties in interest, not Mr. Lewis.
Because Mr. Lewis has not met his burden
in proving to the Court that his interest in
the outcome of the litigation is not merely
economic or that there is a tangible threat
to a legally cognizable interest, he fails to
satisfy the second Harris v. Pernsley fac-
tor.

Because Mr. Lewis does not have a le-
gally protectable interest giving rise to a
right to intervene, he also fails to satisfy
the third factor, which requires that such
interest will be impaired by the disposition
of the action. The only non-economic in-
terest Mr. Lewis has asserted which is
arguably derived from a legal right is that
he must choose between exercising his
Fifth Amendment right to avoid self-in-
crimination and testifying on behalf of his
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companies.” But even if the Court were to
consider this choice to invoke the Fifth
Amendment privilege an “interest” suffi-
cient to satisfy the second Harris v. Perns-
ley factor, because Mr. Lewis maintains
the ability to invoke the privilege, the
Court finds that such interest is not im-
paired for purposes of 24(a)(2).

[14,15] In determining whether an in-
terest may be affected or impaired within
the meaning of Rule 24(a)(2), the court
must assess “the practical consequences of
the litigation,” and “may consider any sig-
nificant legal effect on the applicant’s in-
terest.” Brody By and Through Sugzdi-
nis v. Spang, 957 F.2d 1108, 1123 (3d
Cir.1992) (citations and internal quotations
omitted). It is not sufficient that the claim
be incidentally affected; rather, there
must be “a tangible threat” to the appli-
cant’s legal interest. Id.; see also Devel-
opment Finance Corp. v. Alpha Housing
and Health Care, Inc., 54 F.3d at 162.
Since Mr. Lewis is still able to assert his
Fifth Amendment right, his interest in as-
serting his right to avoid self-incrimination
is not affected or impaired as a practical
matter by the disposition of the action for
purposes of Rule 24(a)2). Thus, even if
the Court were to determine that Mr.
Lewis’ decision between two choices con-
stitutes an interest derived by a legal
right, Mr. Lewis still could not satisfy the
third Harris v. Pernsley factor.

[16,17] Lastly, the Court finds that
Mr. Lewis’ interests are adequately repre-
sented by the original Defendants, because
their interests are presumed to be one and
the same. The “burden ... is on the
applicant for intervention to show that his
interests are not adequately represented
by the existing parties.” In re Sheesley,
239 F.R.D. at 409, citing Brody, 957 F.2d

7. The Court considers this issue as a potential
argument for a legal interest for purposes of
intervention under Rule 24(a)(2), although

at 1123. Though often minimal, the bur-
den can rise when the interests of an
existing party are presumed -coincident
with those of the potential intervenor.
“[Wlhen the party seeking intervention
has the same ultimate objective as a party
to the suit, a presumption arises that its
interests are adequately represented.” In
re Cmty. Bank of N. Va. & Guar. Nat'l
Bank of Tallahassee Second Mortgage
Loan Litig., 418 F.3d 277, 315 (3d Cir.
2005). In order to overcome the presump-
tion of adequate representation, “the pro-
posed intervenor must ordinarily demon-
strate adversity of interest, collusion, or
nonfeasance on the part of a party to the
suit.” Id. See also Gen. Star Indem. Co. v.
V.I. Port Auth., 224 F.R.D. 372, 376 (D.Vi.
2004) (“Because any interest [plroposed
[ilntervenors have or may have is identical
to [the defendant’s], there must be a con-
crete showing of circumstances in the par-
ticular case that make the representation
inadequate.” (internal citations omitted)).
Here, Mr. Lewis has not asserted any
adversity of interest, collusion, or nonfea-
sance which would overcome the presump-
tion of adequate representation, and the
Court therefore finds that any interest Mr.
Lewis has in the Adversary Proceeding is
adequately represented by the existing
Defendants.

Lastly, Mr. Lewis asserts that without
his “direct involvement in the litigation in
his capacity as [the Defendant’s] sole
shareholder and director, president, and
the person most familiar with the day to
day operations of the corporate entities,
... [the Defendants] ... cannot adequate-
ly protect [Mr.] Lewis without his direct
and intimate involvement in the [Adver-
sary Proceedingl.” (See Doc. # 24, p. 7).

Mr. Lewis does not argue this point directly
in support of his Motion to Intervene, but
rather in support of his Motion to Stay.
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While the Court appreciates the Defen-
dants’ interest in Mr. Lewis’ ability to
testify freely to bolster their case, the
Court does not find persuasive the argu-
ment that the Defendants cannot defend
the Adversary Proceeding without Mr.
Lewis’ testimony. A transfer of funds in
exchange for a service generally requires
both a transferor and a transferee. It is
logical to conclude that persons other than
solely Mr. Lewis must have been involved
in the Hotel’'s expansion project, such as
employees of the Hotel, employees of the
Defendants, and employees of the Debtor.
As such, the Court is not convinced that
Mr. Lewis is the only person capable of
being called as a witness to testify to the
circumstances surrounding the Transfer at
issue in the Adversary Proceeding.

For these reasons, the Court finds that
Mr. Lewis’ interests are adequately repre-
sented without allowing him to intervene
in the Adversary Proceeding. The Court
denies Mr. Lewis’ request to intervene
pursuant to Rule 24(a)(2).

IV.

[18] Mr. Lewis also seeks to intervene
under Rule 24(b), under which courts may
permit anyone to intervene who “(A) is
given a conditional right to intervene by a
federal statute; or (B) has a claim or
defense that shares with the main action a
common question of law or fact.” Fed.
R.Civ.P. 24(b)(1).8 The Court finds inter-
vening pursuant to Rule 24(b) is inappro-
priate in the instant case.

Mr. Lewis asserts section 1109 provides
him with a conditional right to intervene

8. The Creditor Trust points out that the De-
fendants’ and Mr. Lewis’ jointly-filed post-
trial brief “was the first time [they] asserted
that Mr. Lewis should be permitted to inter-
vene pursuant to Rule 24(b) as no mention of
intervention pursuant to Rule 24(b) was set
forth in the [m]otion” and ‘“‘[t]hat, alone, is

under Rule 24(b)(1)(A). The Court first
finds Rule 24(b)(1)(A) inapplicable, as the
Court determined in its analysis under
Rule 24(a)(1) that Mr. Lewis is not a party
in interest under section 1109; thus, such
statute does not provide Mr. Lewis a right,
either conditionally or unconditionally, to
intervene.

Mr. Lewis’ intervening is also inappro-
priate under Rule 24(b)(1)(B), under which
“the movant must have a ‘claim or defense’
against the defendants with questions of
fact or law in common with the main ac-
tion-not just a general interest in its sub-
ject matter or outcome.” Abney v. I.T.T.
Diversified Credit Corp. (In re Environ-
mental Electronics Systems, Inc.), 11 B.R.
962, 964 (Bankr.N.D.Ga.1981), citing 3B
Moores FEDERAL PracTicE P 24.10(2) at p.
24-352 (1977). As discussed within the
Court’s analysis of Mr. Lewis’ failure to
comply with Rule 24(c)’s pleading require-
ments, Mr. Lewis has not presented any
claim or defense, but merely seeks to in-
tervene for the limited purpose of staying
the Adversary Proceeding. As such, Mr.
Lewis has not asserted a claim or defense
against the Creditor Trust which has ques-
tions of law or fact in common with the
main action for purposes of intervening
under Rule 24(b)(1)(B). (See Doc. # 27, p.
5).

[19] Furthermore, pursuant to Rule
24(b)(3), in exercising the discretion afford-
ed to the courts under Rule 24(b), “a court
must consider whether the intervention
will unduly delay or prejudice the adjudi-
cation of the original parties’ rights.” The
Court has determined that allowing Mr.
Lewis to intervene for the sole purpose of

enough to deny this request for intervention
pursuant to Rule 24(b).” (See Doc. # 27, p.
4). The Court will address the request to
intervene pursuant to Rule 24(b) notwith-
standing the failure to include such request in
the Motion to Intervene.
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pursuing a stay of the proceeding would
unduly delay both the Adversary Proceed-
ing and the Lead Bankruptcy Case, result-
ing in prejudice to the Creditor Trust. In
the interest of encouraging judicial effi-
ciency and in light of Rule 24(c), the Court
denies Mr. Lewis’ request to intervene
pursuant to Rule 24(b).

V.

Finally, Mr. Lewis requests a stay of the
Adversary Proceeding under Fed.R.Civ.P.
26(c),” which provides:

A party or any person from whom dis-
covery is sought may move for a protec-
tive order in the court where the action
is pending—or as an alternative on mat-
ters relating to a deposition, in the court
for the district where the deposition will
be taken.

Even if the Court were to find that Mr.
Lewis has the right to and is permitted to
intervene, it would deny Mr. Lewis’ re-
quest to stay the Adversary Proceeding.

[20-23] “A stay of a civil case is an
extraordinary remedy.” Walsh Sec., Inc.
v. Cristo Prop. Mgmit., Ltd., 7 F.Supp.2d
523, 526 (D.N.J.1998) (internal citations
omitted). Furthermore “[a] stay of a civil
proceeding during the pendency of a crimi-
nal proceeding is not constitutionally re-
quired.” DeVita v. Sills, 422 F.2d 1172,
1181 (3d Cir.1970). Rather, a stay may be
granted as “incidental to the power inher-
ent in every court to control the disposi-
tion of the causes on its docket with the
economy of time and effort for itself, for
counsel and for litigants. How this can
best be done calls for the exercise of judg-
ment, which must weigh competing inter-
ests and maintain an even balance.” Lan-
dis v. North American Co., 299 U.S. 248,

9. The Creditor Trust asserts that Rule 26 is
not yet applicable to the instant case, since
“this matter has not reached the discovery
phase because the Defendants have not yet

254-55, 57 S.Ct. 163, 166, 81 L.Ed. 153
(1936).

Mr. Lewis asserts that “[a] stay of the
Adversary Proceeding is necessary (A) to
protect [his] right against self-incrimina-
tion under the Fifth Amendment of the
United States Constitution, and (B) to
avoid confusion and the consumption of
judicial resources associated with resolving
logistical and legal questions arising from
the simultaneous progression of these
cases and the consequences associated
with the invocation of the Fifth Amend-
ment.” (See Doc. # 13, 12). The Court
disagrees with Mr. Lewis that a stay of the
Adversary Proceeding is necessary in this
instance.

First, Mr. Lewis’ Fifth Amendment
right against self-incrimination is not im-
paired, as he is able to assert it in the
Adversary Proceeding. See Paul Harri-
gan & Soms, Inc. v. Enterprise Animal Oil
Co., 14 F.R.D. 333, 334 (E.D.Pa.1953)
(while corporations do not have Fifth
Amendment privileges, a witness called to
testify regarding the conduct of a corpora-
tion or on its behalf may be entitled to
invoke the Fifth Amendment privilege for
himself).

[24,25] Further, application of the fac-
tors commonly used by courts to decide
whether to grant a stay in similar circum-
stances mitigates against granting the re-
quested relief. Both parties direct the
Court to In re Adelphia, which held:

In deciding whether to stay a civil case
pending the resolution of a criminal
case, courts often consider the following
factors: (1) the extent to which the is-
sues in the civil and eriminal cases ov-
erlap; (2) the status of the criminal

filed a response to the Complaint.” The
Court agrees, but nonetheless includes its
analysis of Mr. Lewis’ request to stay the
proceedings.
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proceedings, including whether any de-
fendants have been indicted; (3) the
plaintiffs interest in the expeditious civil
proceedings weighed against the preju-
dice to the plaintiff caused by delay; (4)
the burden on the defendants; (5) the
interests of the court; and (6) the pub-
lic interest.

In re Adelphia Communs. Sec. Laitig., 2003
WL 22358819, at *3, 2003 U.S. Dist. LEX-
IS 9736, *7 (E.D.P.a May 14, 2003), citing
Walsh Securities Inc. v. Cristo Prop.
Mgmt., Ltd., 7 F.Supp.2d 523 (D.N.J.1998).
See also Golden Quality Ice Cream Co.,
Inc. v. Deerfield Specialty Papers, Inc., 87
F.R.D. 53, 56 (E.D.Pa.1980) (presenting
similar factors). Mr. Lewis has failed to
satisfy these factors to sufficiently compel
the Court to stay the Adversary Proceed-
ing pending the outcome of the Criminal
Proceeding.

Most significantly, the Court finds that
the extent to which the issues in the civil
and criminal cases overlap is minimal. See
In re Adelphia, 2003 WL 22358819, at *3,
2003 U.S. Dist. LEXIS 9736 at *8, citing
Walsh Securities, 7 F.Supp.2d at 527
(“The similarity of issues underlying the
civil and criminal actions is considered the
most important threshold issue in deter-
mining whether or not to grant a stay.”).
Mr. Lewis and the Defendants assert that
“[slimilar to the allegations against [the
Defendants] in the [Adversary Proceed-
ing], the basis for liability against Lewis in
the [Clriminal [Plroceeding involves the
alleged transfer of bank loan proceeds to
entities controlled by Atul Bisaria.” (See
Doc. #24, p. 2). The Court, however,
agrees with the Creditor Trust, who “sub-
mits that the issues in the Adversary Pro-
ceeding are distinguishable from those in
the Criminal Proceeding in that the Trans-
fer at issue is a different transaction than
that in the Criminal Proceeding and in-
volved different parties.” (See Doec. # 20,
p. 12, 152).

As discussed above, the Criminal Pro-
ceeding and the Adversary Proceeding in-
volve different defendants, different banks,
and different hotels. Mr. Lewis’ actions
regarding the Transfer in the Adversary
Proceeding are not at issue in the Criminal
Proceeding, nor are his actions regarding
the fraud allegations within the Criminal
Proceeding at issue in the Adversary Pro-
ceeding. Therefore, the Court finds the
first Adelphia factor is not satisfied, as the
overlap of issues among the proceedings is
insufficient to warrant a stay.

Mr. Lewis also cannot satisfy the second
factor, under which courts are to consider
the status of the criminal proceedings, in-
cluding whether any defendants have been
indicted. Generally, stays are issued in
civil proceedings against defendants also
facing criminal charges. “If criminal in-
dictments are returned against the civil
defendants, then a court should strongly
consider staying the civil proceedings until
the related criminal proceedings are re-
solved.” In ve Adelphia, 2003 WL
22358819, at *3, 2003 U.S. Dist. LEXIS
9736 at *9, citing Parallel Civil and Crim-
mal Proceedings, 129 F.R.D. 201, 203
(1989). This scenario does not apply to
this instant case, where a criminal indict-
ment was brought against Mr. Lewis, who
is not a defendant in the Adversary Pro-
ceeding. Therefore, the Court agrees with
the Creditor Trust that “this factor weighs
against instituting a stay in the Adversary
Proceeding.” (See Doc. # 20, p. 13, 155).

In evaluating the third factor, the plain-
tiffs burden resulting from the stay,
“courts may insist that the plaintiff estab-
lish more prejudice than simply a delay in
his right to expeditiously pursue his claim

. Instead, the plaintiff should demon-
strate a particular unique injury, such as
the dissipation of assets or an attempt to
gain an unfair advantage from the stay.”
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In re Adelphia, 2003 WL 22358819, a *4,
2003 U.S. Dist. LEXIS 9736 at *10-11
(internal citations omitted).

The Creditor Trust argues that there
exists a potential for dissipation of assets
in this case (see Doc. # 20, p. 14, 158),
although Mr. Lewis and the Defendants
assert a willingness to stipulate to an order
“mandating that there be no such dissipa-
tion of assets, expenditures or encum-
brances outside the ordinary course of
business going forward” (see Doc. # 28, p.
2). While the Court realizes that such a
stipulation is not a strict guarantee against
the dissipation of assets, it does mitigate
against weighing this factor towards deny-
ing the stay.

The Creditor Trust also argues that
they would be further prejudiced by a
stay, as they could potentially “have to get
in line behind any judgment and/or forfei-
ture obtained against [Contract Purchase
8b Design, Inc.] in the [Clriminal [Pro-
ceeding].” (See Doc. # 20, 158). Howev-
er, the Indictment is against Mr. Lewis,
not the Defendants, and does not include
any claim against the Defendants nor any
grounds to pursue a judgment therefrom.
Further, the forfeiture allegation is based
on 18 U.S.C. § 982(a)2)(A) and 21 U.S.C.
§ 853(p), which provide, in part, for forfei-
ture of “substitute property” of the named
defendant, but not from a third-party re-
cipient of such property. Thus, the Court
finds this argument unsupportive of the
third Adelphia factor in this case.

However, as discussed above, the Credi-
tor Trust convincingly argues that a stay
will not simply delay its right to expedi-
tiously pursue its claim in the Adversary
Proceeding, but will also delay the Lead
Bankruptey Case itself, resulting in in-
creased trustee and administrative fees.
Thus, the Court finds this third factor does
weigh in the Creditor Trust’s favor, based
on the Creditor Trust’s interest in seeing

both the Adversary Proceeding and the
Lead Bankruptcy Case to timely resolu-
tions.

Mr. Lewis also fails to satisfy fourth
Adelphia factor, which considers the bur-
den on the defendants. The Adelphia
court found this factor satisfied since the
defendants in the civil case were “already
under criminal indictment in a case con-
cerning identical allegations and issues,”
and so “they face[d] substantial risks of
self-incrimination.” In re Adelphia, 2003
WL 22358819, at *5, 2003 U.S. Dist. LEX-
IS 9736 at *14. Here, as the Court has
stressed throughout this Memorandum
Opinion, Mr. Lewis is only a defendant in
the Criminal Proceeding, which does not
concern allegations and issues identical to
those in the Adversary Proceeding.

Mr. Lewis and the Defendants also as-
sert that “[t]he request for a stay is
needed not just to protect Lewis’ inter-
ests,” but also “in order to preserve [the
Defendant’s] ability to competently de-
fend the [Adversary Proceeding] and en-
sure the absence of any substantial preju-
dice of their rights.” (See Doc. # 24, p.
12). However, the fact remains that the
Criminal Proceeding and the Adversary
Proceeding do not involve the same de-
fendants, and therefore the Court is not
presented with the usual concern courts
consider when analyzing the burden on
defendants in denying a stay. See also
Chorches v. Ogden (In re Bolin & Co.,
LLC), 2012 WL 3730410, at *3, 2012 U.S.
Dist. LEXIS 128446, *7-8 (D.Conn. June
27, 2012) (“In the usual case, the concern
is that a defendant in a civil action who is
also the subject of criminal charges will
face the ‘Hobson’s choice’ of making po-
tentially incriminating admissions during
discovery or asserting his Fifth Amend-
ment rights and losing his case,” but a
witness choosing between testifying and
asserting his Fifth Amendment privilege
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present a different concern, no more
“dire of unfair than that of any other
party who cannot find witnesses to testify
on his behalf.”).

Additionally, as discussed above, the De-
fendants and Mr. Lewis have not con-
vinced this Court that the Defendants
could not call any other witness to testify
on their behalf regarding whether the
Debtor received value in exchange the
Transfer at issue in the Adversary Pro-
ceeding. Furthermore, as noted at the
hearing, other options exist to protect Mr.
Lewis outside of the extraordinary remedy
of staying the proceedings. For example,
the Court can place Mr. Lewis’ testimony
under seal, or order a bond to protect the
plaintiffs. (See Hearing Held in Court-
room D, January 29, 2013 (11:31 AM)).
For the foregoing reasons, the Court finds
this factor weighs against the granting of a
stay.

The Court also finds that consideration
of both the fifth and sixth Adelphia fac-
tors, the interests of the Court and the
publie, weigh against the Court’s granting
a stay. As expressed in Adelphia, “[t]he
Court has an interest in efficiently manag-
ing its caseload.” Adelphia, 2003 WL
22358819, at *5, 2003 U.S. Dist. LEXIS
9736 at *5, citing State Farm Mutual Au-
tomobile Ins. Co. v. Beckham—FEasley, 2002
U.S. Dist. LEXIS 17896, 2002 WL
31111766 at *3. The Court agrees with the
Creditor Trust that “[glenerally allowing a
case to proceed in the normal course of
that docket will promote the interests of
the court.” (See Doc. # 20, p. 15, 163).

This is not to say that the “public inter-
est involved in Creditor Trust’s pursuit of
claims on behalf of the Debtor in the Ad-
versary Proceeding” is any greater than
the “public interest advanced in the Crimi-
nal Proceeding.” (See Doc. # 13, p. 14).
The proceedings involve different defen-
dants, and “[t]here are few overlapping

parties, documents, issues, claims, and de-
fenses among the two proceedings.” (See
Doc. #20, p. 15, 1163-64). There is a
public interest in advancing both proceed-
ings, and no public harm in allowing both
cases to proceed simultaneously.

Thus, after careful consideration of the
above factors, the Court finds Mr. Lewis’
argument for a stay of the Adversary Pro-
ceedings without merit.

VL

In conclusion, Mr. Lewis’ Motion to In-
tervene is both procedurally and substan-
tively deficient, and as such is denied.
Further, even if the Court granted Mr.
Lewis’ Motion to Intervene, it would deny
his Motion to Stay the Adversary Proceed-
ing. If, after discovery begins, some other
action may be appropriate to further pro-
tect Mr. Lewis’ Fifth Amendment right
against self-incrimination, the Court will
consider any timely requests for such. An
appropriate order will be entered here-
with.

w
O E KEY NUMBER SYSTEM
T

In re Michael R. SMITH, Sr., Debtor.

Estate of Maggie Mae Smith, Plaintiff
v.
Michael R. Smith, Sr., Defendant.

Bankruptcy No. 08-10080-JDW.
Adversary No. 08-01181-JDW.

United States Bankruptey Court,
N.D. Mississippi.

July 9, 2013.

Background: Estate of debtor’s deceased
mother, through debtor’s brother as execu-
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mation agreement under § 524(d)
after the filing of an attorney certifi-
cation under § 524(c)3) (e, re-
gardless of the resolution of the le-
gal issue described in Paragraphs J-
L above), the court concludes that it
has the authority to hold a hearing
to determine the bona fides of a
§ 524(c)(3) certification.*

N. In light of the information available
to the court regarding this reaffirma-
tion, see Paragraphs D-F, supra,
and assuming arguendo that an ap-
propriate § 524(c)(3) certification re-
moves the bankruptey court from the
reaffirmation process, the court finds
it appropriate to schedule a hearing
to consider the § 524(c)(3) certifica-
tion filed in this case and whether it
is necessary to hold to a further
hearing to make the determination
required by § 524(d)(2).

It is therefore ORDERED that:

1. A hearing to consider the issue de-

scribed in Paragraph N above is
SCHEDULED on November 8, 2017,

This is a further application of In re Laynas,
345 B.R. 505, (Bankr. E.D. Pa. 2006). In
Laynas, I held that, in determining whether a
presumption of undue hardship exists under
§ 522(m)(1), (a determination which depends
on consideration of the amount of the debt-
or's monthly income and monthly expenses,
information which has been disclosed in court
filings), the court need not accept the accura-
cy of the debtor’s financial disclosures, but
rather, may critically evaluate them in deter-
mining whether a presumption of abuse has
arisen under § 524(m)(1).

Here, the attorney has filed a certification
under § 524(c)(3) that, arguably, removes all
judicial review of a debtor’s reaffirmation
agreement. It is consistent with the protective
purposes of § 524(c) and (d) for the court to
retain the authority to confirm the legitimacy
of the attorney certification before it abdicates
its role in the reaffirmation process.

Given the nature of the inquiry at this hear-
ing, I am not requiring the Debtor to attend.

575 BANKRUPTCY REPORTER

in Bankruptey Courtroom No. 1, 2d
floor, U.S. Courthouse, 900 Market
Street, Philadelphia, PA.

2. The Debtor's counsel SHALL AT-
TEND the hearing.?

w
O E KEY NUMBER SYSTEM
T

IN RE: RUE21, INC,, et al.,! Debtors.

rue2l, inc., et al.,, Movants,
v.

Official Committee of Unsecured
Creditors, et al.?, Respondents.

Case No. 17-22045 (GLT)

United States Bankruptcy Court,
W.D. Pennsylvania.

Signed 9/8/2017

Background: Chapter 11 debtors sought
confirmation of first amended joint plan of

Of course, the Debtor may attend the hearing.
That decision is left to the Debtor and his
counsel.

—

The Debtors in these chapter 11 cases,
along with the last four digits of each Debtor’s
federal tax identification number, are: rue2l,
inc. (1645); Rhodes Holdco, Inc. (6922); r
services llc (9425); and rue services corpora-
tion (0396). The location of the Debtors’ ser-
vice address is: 800 Commonwealth Drive,
Warrendale, PA 15086.

2. The other respondents are: PREIT Services,
LLC, The State of Michigan, Department of
Treasury, Aronov Realty Management, Brix-
mor Property Group, Inc., ShopOne Centers
REIT, Inc., UBS Realty Management, and
Weitzman Management Corporation, Los Lu-
nas Investors, LLC CBL & Associates Man-
agement, Inc,, Bloomfield Holdings, LLC, IR-
EIT Louisville Dixie Valley, L.L.C., IREIT
West Valley City Lake Park, L.L.C., Yuma
Palms LeaseCo, L.L.C., Honey Creek DST,
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reorganization. Confirmation hearing was
held.

Holdings: The Bankruptcy Court, Grego-
ry L. Taddonio, J., held that:

(1) the debtor release provision of the plan
was appropriate;

(2) the third-party-release provision of the
plan was appropriate; and

(3) the plan was proposed in good faith.
Ordered accordingly.

1. Bankruptcy €=3566.1

Debtors, as proponents of proposed
Chapter 11 plan, had burden of proving
the elements of the section of the Bank-
ruptey Code governing confirmation of
Chapter 11 plans by a preponderance of
the evidence. 11 U.S.C.A. § 1129.

2. Bankruptcy 3555

Debtor-release provision of debtors’
proposed Chapter 11 plan was appropriate,
for plan-confirmation purposes, where
costs of debtors’ or reorganized debtors’
pursuit of any claims against released par-
ties, which had low probability of success,
would likely outweigh any potential benefit
from pursuing the claims, such that pur-

IRC Bradley Commons, L.L.C., IRC Golden-
rod Marketplace II, L.L.C., IRC Stone Creek,
L.L.C., IRC Timmerman Plaza, L.L.C., KRG
Aiken Hitchock, LLC, KRG Plaza Green,
Leeds Retail Center, LLC, Duluth (Gwinnett)
SSR, LLC, 3503 RP Jackson Columns, L.L.C,,
3503 RP Summerville Azalea Square, L.L.C.,
3503 RP Waco Central Limited Partnership,
Inland Western Spartanburg, L.L.C,, RPAI
Lakewood, L.L.C., RPAI Mansfield Limited
Partnership, RPAI McDonough Henry Town,
LL.C. and WHLR-Village of Martinsville,
LLC, Bloomfield Holdings, LLC, 3503 RP
Jackson Columns, L.L.C., 3503 RP Waco Cen-
tral Limited Partnership, RPAI Lakewood,
L.LC., and RPAI McDonough Henry Town,
L.L.C.,, ARC NPHUBOHO0O0!, LLC, Centennial
Real Estate Company, LLC, C.E. John Com-
pany, Inc., Deutsche Asset & Wealth Manage-
ment, Foursquare Properties, Inc., Gem Real-
ty Capital, Inc., KRE Colonie Owner, LLC,

suit of the claims was not in the best
interest of the estate’s various constituen-
cies, release was component of comprehen-
sive settlement implemented under the
plan and, thus, was integral part of plan,
release was result of arm’s-length negotia-
tion process, release properly offered pro-
tection to parties that, in participating in
debtors’ restructuring process, made sig-
nificant concessions and contributions to
debtors’ cases, including debtors’ directors
and officers, who shared identity of inter-
est with debtors, and scope of release was
properly tailored under facts and circum-
stances of cases. 11 U.S.C.A. § 1129.

3. Bankruptcy &=3555

Third-party-release provision of debt~
ors’ proposed Chapter 11 plan was appro-
priate, for plan-confirmation purposes,
where release, by incentivizing the parties
to support the plan and preventing poten-
tially significant and time-consuming liti-
gation, facilitated participation in both
debtors’ plan and the Chapter 11 process
generally, release properly offered certain
protections to parties that constructively
participated in debtors’ restructuring pro-
cess, including DIP term loan parties and

The Macerich Company, PGIM Real Estate,
Southgate Mall Associates, LLP, Starwood
Retail Partners LLC, and Vintage Real Estate,
LLC, Coventry IIl/Satterfield Helm Valley
Fair, LLC, Mt. Pleasant Shopping Center,
LLC, Adrian Acquisition, LLC, Merle Hay In-
vestors, LLC, and Capital Mall JC 1, LLC,
Surprise Marketplace Holdings, Weingarten
Realty Investors, Weingarten 1-4 Clermont
Landing, LLC, WRI Alliance Riley Joint Ven-
ture, and WRI Mueller, LLC, Experian Mar-
keting Solutions, Inc., Landlords DDR Corp.,
DLC Management Corp., GGP Limited Part-
nership, Gregory Greenfield & Associates
Ltd., Jones Lang LaSalle Americas, Inc.,
Northwest Capital Investment Group, LLC,
Regency Centers Corp., Rouse Properties,
LLC, ShopCare Properties, LP, and Wood-
mont Companies, Winthrop Resources Corpo-
ration, Spinoso Real Estate Group, Washing-
ton Prime Group Inc.
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certain other lenders and equity holders,
release was consensual and otherwise
proper under controlling law, scope of re-
lease was properly tailored under facts
and circumstances of these Chapter 11
cases, and debtors provided sufficient dis-
closure and notice with respect to release.
11 U.S.C.A. § 1129.

4, Bankruptcy €=3558

Under the totality of the circum-
stances, debtors proposed their Chapter 11
plan in good faith, warranting confirmation
of plan, where plan was proposed with
legitimate and honest purpose of maximiz-
ing the value of each of the debtors’ es-
tates for the benefit of their stakeholders
and to effectuate a successful restructuring
of debtors, plan was product of extensive
negotiations conducted at arm’s length
among debtors and certain of their key
stakeholders, and plan’s classification, in-
demnification, settlement, discharge, excul-
pation, release, and injunction provisions
were negotiated in good faith and at arm’s
length, were consistent with applicable sec-
tions of the Bankruptcy Code, and were
each necessary for debtors to consummate
a  value-maximizing transaction. 11
U.S.C.A. § 1129(a)(3).

Shireen A. Barday, Robert A. Britton,
Jonathan S. Henes, George Klidonas,
Kirkland & Ellis LLP, New York, NY, A.
Katrine Jakola, Kirkland & Ellis LLP,
Chicago, IL, Jared 8. Roach, Eric A.
Schaffer, Reed Smith LLP, Theodore A.
Schroeder, Littler Mendelson, P.C., Pitts-
burgh, PA, for Debtor.

Heather A. Sprague on Behalf of the
United States Trustee by Office of the
United States Trustee, Pittsburgh, PA, for
U.S. Trustee.

John R. Gotaskie, Jr., Fox Rothschild
LLP, Pittsburgh, PA, Cathy Hershcopf,
Jay Indyke, Michael Klein, Lauren Rei-
chardt, Max Schlan, Ian Shapiro, Seth Van
Aalten, Cooley LLP, New York, NY, Jef-
frey M. Schlerf, Fox Rothschild LLP, Wil-
mington, DE, for Creditor Committee.

Related to Docket Nos. 695 and

FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER CONFIRM-
ING DEBTORS’ FIRST AMENDED
JOINT PLAN OF REORGANIZA-
TION PURSUANT TO CHAPTER
11 OF THE BANKRUPTCY CODE

THE HONORABLE GREGORY L.
TADDONIO, UNITED STATES
BANKRUPTCY JUDGE

The above-captioned debtors and debt-
ors in possession (collectively, the “Debt-
ors”), having:

a. commenced the above-captioned
chapter 11 cases (the “Chapter 11
Cases”) by filing voluntary petitions
for relief under chapter 11 of title 11
of the United States Code (the
“Bankruptcy Code”) on May 15,
2017 (the “Petition Date™);

b. continued to operate their busi-
nesses and manage their properties
as debtors in possession pursuant to
sections 1107(a) and 1108 of the
Bankruptcy Code;

c. filed, on June 1, 2017, (i) the Debt-
ors’ Joint Plan of Reorganization
Pursuant to Chapter 11 of the Bank-
ruptey Code [Docket No. 316], which
plan and related documents were
subsequently amended, (ii) the Dis-
closure Statement for the Debtors’
Joint Plan of Reorganization Pur-
suant to Chapter 11 of the Bank-
ruptey Code [Docket No. 315], which
disclosure statement and related
documents  were subsequently
amended, and (iii) the Debtors’ Mo-
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tion for Entry of an Order (I) Ap-
proving the Disclosure Statement
for the Debtors’ Joint Plan of Reor-
ganization Pursuant to Chapter 11
of the Bankruptcy Code, (II) Ap-
proving Certain Dates Related to
Plan Confirmation, (II11) Approving
Procedures for Soliciting, Voting,
and Tabulating Votes On, and for
Filing Objections to, the Plan and
Approving the Forms of Ballots and
Notices, and (IV) Granting Related
Relief [Docket No. 314];

d. filed, on July 12, 2017, (i) the Debt-
ors’ First Amended Joint Plan of
Reorganization Pursuant to Chap-
ter 11 of the Bankruptcy Code (the
“Plan”) [Docket No. 695; and (i)
the First Amended Debtors’ Disclo-
sure Statement for the Debtors’
First Amended Joint Plan of Reor-
ganization Pursuant to Chapter 11
of the Bankruptcy Code (the “Dis-
closure Statement”) [Docket No.
697];3

e. caused solicitation materials and no-
tice of the deadline for objecting to
confirmation of the Plan to be dis-
tributed by July 21, 2017, and con-
tinuing thereafter, consistent with
the Bankruptcy Code, the Federal
Rules of Bankruptey Procedure (the
“Bankruptcy Rules”), and the Dis-
closure Statement Order (as defined
herein), which Disclosure Statement
Order also approved, among other
things, solicitation procedures (the
“Solicitation Procedures”) and relat-
ed notices, forms, Ballots, and Mas-
ter Ballots (collectively, the “Solici-
tation Packages”), as evidenced by,
among other things, the Amended

3. Unless otherwise noted, capitalized terms °

not defined in this Findings of Fact, Conclu-
sions of Law, and Order Confirming Debtors’
First Amended Joint Plan of Reorganization
Pursuant to Chapter 11 of the Bankruptcy Code

Certificate of Service of P. Joseph
Morrow IV for Solicitation Materi-
als in Connection with the Amended
Chapter 11 Plan [Docket No. 844];

f. included in the Solicitation Packages
a letter supporting the Debtors’ Plan
from the Official Committee of Unse-
cured Creditors (the “Committee
Letter of Support”);

g. caused notice of the Confirmation
Hearing (the “Confirmation Hearing
Notice”) to be published on August
3, 2017 in USA Today (National
Edition); the Pittsburgh Post-Ga-
zette as evidenced by the Affidavits
of Publication of the Notice of (I)
the Solicitation and Voting Proce-
duves, (II) the Confirmation Hear-
ing, and (III) the Plan Objection
Deadline to All Holders of Claims
and Interests and Parties in Inter-
est filed on August 10, 2017 [Docket
Nos. 852, 8531;

h. filed, on August 7, 2017, the Notice
of Filing of Assumed FKuxecutory
Contract and Unexpired Lease
Schedule [Docket No. 836];

i, filed, on August 11, 2017, the Notice
of Filing of Plan Supplement [Dock-
et No. 871}, which included the fol-
lowing documents: (i) New Organiza-
tional Documents; (@ii) Schedule of
Retained Causes of Action; (iii) the
identity of the New Board for the
Reorganized Debtors; (iv) that cer-
tain Commitment Letter dated Au-
gust 5, 2017, among the Debtors,
Bank of America, N.A. (“Bank of
America”), and Merrill Lynch,
Pierce, Fenner & Smith Incorporat-
ed (“MLPFS”) (as amended and re-

(this “Confirmation Order”’) shall have the
meanings ascribed to them in the Plan (as
defined herein). The rules of interpretation set
forth in Article I.B of the Plan shall apply to
this Confirmation Order.

740



94

575 BANKRUPTCY REPORTER

stated pursuant to that certain
Amended and Restated Commitment
Letter dated August [24], 2017,
among the Debtors, Bank of America
and MLPFS, and as otherwise
amended, restated, amended and re-
stated, supplemented or otherwise
modified prior to the date hereof, the
“Exit ABL Commitment Letter”), in-
cluding a term sheet reflecting the
the Exit ABL Credit Agreement; (v)
the term sheet reflecting the Exit
Term Loan Credit Agreement; and
(vi) the Description of Transaction

Steps (the “Plan Supplement”);
filed, on August 14, 2017, the Notice
of Filing of First Amended Assumed
Executory Contract and Unexpired
Lease Schedule [Docket No. 877];
filed, on August 21, 2017, the Analy-
sis of Potential Estate Claims Pre-
pared for the Independent Commit-
tee of the Board of Directors of
rue2l, inc. [Docket No. 914];
filed, on August 23, 2017, the Notice
of Filing of First Supplemental As-
sumed Unexpired Lease Schedule
[Docket No. 944];
filed, on August 24, 2017, the Notice
of Filing of Second Supplemental
Assumed Unexpired Lease Sched-
ule [Docket No. 947];

filed, on August 24, 2017, the Decla-
ration of Adam Gorman on Behalf
of Kurtzman Carson Consultants
Regarding Voting and Tabulation
of Ballots Accepting and Rejecting
Debtors’ First Amended Joint Plan
of Reorganization Pursuant to
Chapter 11 of the Bankruptcy Code
[Docket No. 957] (as may be amend-
ed, modified, or supplemented, the
“Voting Certification”);

filed, on August 24, 2017, the Debt-
ors’ (I) Memorandum of Law In
Support of Confirmation of the

Debtors’ First Amended Joint Plan
of Reorganization of Pursuant to
Chapter 11 of the Bankruptcy Code
and (II) Omnibus Reply to Objec-
tions Thereto [Docket No. 956] (the
“Confirmation Brief”);

filed, on August 24, 2017, the Notice
of Filing of Proposed Findings of
Fact, Conclusions of Law, and Or-
der Confirming the Debtors’ First
Amended Joint Plan of Reorganiza-
tion Pursuant to Chapter 11 of the
Bankruptcy Code [Docket No. 953];
filed, on August 24, 2017, the Decla-
ration of Stephen L. Coulombe in
Support of Confirmation of the
Debtors’ First Amended Joint Plan
of Reorganization Pursuant to
Chapter 11 of the Bankruptcy Code
[Docket No. 954] (the “Coulombe
Confirmation Declaration”);

filed, on August 24, 2017, the Decla-
ration of Jonathan Brownstein in
Support of Confirmation of the
Debtors’ First Amended Joint Plan
of Reorganization Pursuant to
Chapter 11 of the Bankruptcy Code
[Docket No. 955] (the “Brownstein
Confirmation Declaration”);

filed, on August 25, 2017, the Notice
of Filing of Third Supplemental As-
sumed Unexpired Lease Schedule
[Docket No. 978];

filed, on August 28, 2017, the Notice
of Filing of Second Amended As-
sumed Unexpired Lease Schedule
[Docket No. 984];

filed, on August 28, 2017 the Notice
of Filing of Third Amended As-
sumed Unexpired Lease Schedule
[Docket No. 996]

filed, on August 28, 2017, the Decla-
ration of Neal Goldman in Support
of Confirmation of the Debtors’
First Amended Joint Plan of Reor-
ganization Pursuant to Chapter 11
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of the Bankruptcy Code [Docket No.
987] (the “Goldman Confirmation
Declaration™);

filed, on August 28, 2017, the Sup-
plemental Declaration or Stephen
L. Coulombe in Support of Debtors’
(I) Memorandum in Support of
Confirmation of the debtors’ First
Amended Joint Plan of Reorgani-
zation Pursuant to Chapter 11 of
the Bankruptcy Code and (I1I) Om-
nibus Response to Objections
Thereto (the “Supplemental Cou-
lombe Declaration);

filed, on August 29, 2017 the Notice
of Filing Second Amended Assumed
Executory Contract Schedule [Dock-
et No. 1008]; and

This Court having:

a.

entered the Order (I) Approving the
Disclosure Statement for the Debt-
ors’ First Joint Plan of Reorganiza-
tion Pursuant to Chapter 11 of the
Bankruptcy Code; (II) Approving
Certain Dates Related to Plan Con-
firmation; (III) Approving Proce-
dures for Soliciting, Voting, and
Tabulating Votes On, and for Filing
Objections to, the Plan and Approv-
ing the Forms of Ballots and No-
tices; and (IV) Granting Related
Relief [Docket No. 719] (the “Disclo-
sure Statement Order”);

set August 21, 2017 at 5:00 p.m.
prevailing Eastern Time, as the
deadline for filing objections to the
Plan (the “Plan Objection Dead-
line”);

set August 21, 2017, at 5:00 p.m.
prevailing Eastern Time, as the
deadline for voting on the Plan;

set August 29, 2017, at 2:00 p.m.
prevailing Eastern Time, as the date
and time for the confirmation hear-
ing (the “Confirmation Hearing”)
pursuant to Bankruptcy Rules 3017

and 3018 and sections 1126, 1128,
and 1129 of the Bankruptey Code;
and rescheduling the Confirmation
hearing to August 30, 2017, at 11:00
a.m. prevailing Eastern Time;

e. reviewed the Plan, the Disclosure
Statement, the Confirmation Brief,
the Confirmation Declaration, the
Voting Certification, the Committee
Support Letter, and all pleadings,
exhibits, statements, responses, and
comments regarding Confirmation,
including all objections, statements,
and reservations of rights filed by
parties in interest on the docket of
the Chapter 11 Cases;

f. held the Confirmation Hearing;

g. heard the statements, arguments,
and objections made by counsel in
respect of Confirmation;

h. considered all testimony, documents,
filings, and other evidence admitted
at Confirmation; and

i, overruled any and all objections to
the Plan and to Confirmation and all
statements and reservations of rights
not consensually resolved or with-
drawn unless otherwise indicated
herein.

NOW, THEREFORE, this Court having
found that notice of the Confirmation
Hearing and the opportunity for any party
in interest to object to Confirmation has
been adequate and appropriate as to all
parties affected or to be affected by the
Plan and the transactions contemplated
thereby, and the legal and factual bases
set forth in the documents filed in support
of Confirmation and all evidence proffered
or adduced by counsel at the Confirmation
Hearing establish just cause for the relief
granted herein; and after due deliberation
thereon and good cause appearing there-
for, this Court hereby makes and issues
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the following Findings of Fact and Conclu-
sions of Law:

I. FINDINGS OF FACT AND
CONCLUSIONS OF LAW

IT IS HEREBY DETERMINED
FOUND, ADJUDGED, DECREED, AND
ORDERED THAT:

A. Findings and Conclusions.

1. The findings and conclusions of law
set forth herein and on the record of the
Confirmation Hearing constitute this
Court’s findings of fact and conclusions of
law pursuant to Bankruptcy Rule 7052,
made applicable to this proceeding by
Bankruptey Rule 9014. To the extent any
of the following findings of fact constitute
conclusions of law, they are adopted as
such. To the extent any of the following
conclusions of law constitute findings of
fact, they are adopted as such.

B. Jurisdiction, Venue, Core Proceed-
ing (28 U.S.C. 8§ 157(b)(2) and
1334(a)).

2. This Court has jurisdiction over the
Chapter 11 Cases pursuant to 28 U.S.C.
§ 1334. Confirmation of the Plan is a core
proceeding pursuant to 28 U.S.C. § 157(b),
and this Court has jurisdiction to enter a
Final Order determining that the Plan
complies with the applicable provisions of
the Bankruptcy Code and should be con-
firmed. Venue is proper before this Court
pursuant to 28 U.S.C. § 1408.

C. Eligibility for Relief.

3. The Debtors are entities eligible for
relief under section 109 of the Bankruptey
Code.

D. Notice and Transmittal of Solicita-

tion Materials; Adequacy of Solici-
tation Notices.

4. The Plan, the Disclosure Statement,
the Disclosure Statement Order, the bal-

lots for voting on the Plan (the “Ballots”),
the Confirmation Hearing Notice, the Plan
Supplement, and the other materials dis-
tributed by the Debtors in connection with
Confirmation of the Plan (collectively, the
“Confirmation Materials”) were transmit-
ted and served in compliance with (i)
Bankruptey Rules, including Bankruptey
Rules 3017 and 3018, (i) Loocal Bankruptey
Rules of the United States Bankruptey
Court for the Western District of Pennsyl-
vania (“W.PA.LBR”), and (iii) procedures
set forth in the Disclosure Statement Or-
der. Notice of the Confirmation Hearing
was appropriate and satisfactory based
upon the circumstances of the Debtors’
Chapter 11 Cases. The transmittal and
service of the Confirmation Materials com-
plied with the approved Solicitation Proce-
dures, was appropriate and satisfactory
based upon the circumstances of the Chap-
ter 11 Cases, was conducted in good faith,
and was in compliance with the provisions
of the Bankruptey Code, the Bankruptcy
Rules, the W.PA.LBR, and any other ap-
plicable rules, laws, and regulations. Be-
cause such transmittal and service were
adequate and sufficient, no other or fur-
ther notice is necessary or shall be re-
quired.

E. Voting.

5. On August 24, 2017, the Debtors’ filed
the Voting Certification with this Court.
As evidenced by the Voting Certification,
votes to aceept or reject the Plan have
been solicited and tabulated fairly, in good
faith, and in a manner consistent with the
Bankruptey Code, the Bankruptey Rules,
the Solicitation Procedures, and the W.PA.
LBR.

F. Good-Faith Solicitation (11 U.S.C.
§ 1125(e)).

6. Based on the record before this Court
in the Chapter 11 Cases, the Debtors, each

743



IN RE RUE21, INC. 97

Cite as 575 B.R. 90 (Bkrtcy.W.D.Pa. 2017)

of the Restructuring Support Parties and
their respective members, directors, man-
agers, officers, employees, representatives,
attorneys, financial advisors, investment
bankers, agents, restructuring advisors,
and other professionals have acted in
“good faith” within the meaning of section
1125(e) of the Bankruptcy Code and in
compliance with the applicable provisions
of the Solicitation Procedures, the Bank-
ruptcy Code, the Bankruptcy Rules, and
the W.PALBR in connection with all of
their respective activities relating to the
solicitation of acceptances of the Plan,
their participation in the Chapter 11
Cases, and the activities described in sec-
tion 1125 of the Bankruptey Code, and
therefore are entitled to the protections
afforded by section 1125(e) of the Bank-
ruptey Code.

G. Plan Supplement.

7. The filing and notice of the Plan Sup-
plement were proper and in accordance
with the Plan, the Bankruptcy Code, the
Bankruptecy Rules, and the Disclosure
Statement Order, and no other or further
notice is or shall be required. The docu-
ments contained in the Plan Supplement
are integral to, part of, and incorporated
by reference into the Plan.

H. Modifications to the Plan.

8. Pursuant to section 1127 of the Bank-
ruptey Code, any modifications to the Plan
since the commencement of solicitation de-
scribed or set forth herein constitute tech-
nical changes or changes with respect to
particular Claims made pursuant to the
agreement of the holders of such Claims
and do not materially or adversely affect
or change the treatment of any other
Claims or Interests. Pursuant to Bank-
ruptcy Rule 3019, these modifications do
not require additional disclosure under
section 1125 of the Bankruptey Code or

the resolicitation of votes under section
1126 of the Bankruptey Code, nor do they
require that the holders of Claims or In-
terests be afforded an opportunity to
change previously cast acceptances or re-
jections of the Plan.

9. This Confirmation Order contains
modifications to the Plan that were made
to address objections and informal com-
ments received from various parties-in-in-
terest. Modifications to the Plan since the
entry of the Disclosure Statement Order, if
any, are consistent with the provisions of
the Bankruptecy Code. The disclosure of
any Plan modifications prior to or on the
record at the Confirmation Hearing consti-
tutes due and sufficient notice of any and
all Plan modifications. The Plan as modi-
fied by this Confirmation Order shall con-
stitute the Plan submitted for Confirma-
tion.

I. Objections.

10. To the extent that any objections,
reservations of rights, statements, or join-
ders to Confirmation have not been re-
solved, withdrawn, waived, or settled prior
to entry of this Confirmation Order or
otherwise resolved herein or as stated on
the record of the Confirmation Hearing,
they are hereby overruled on the merits
based on the record before this Court.

J. Burden of Proof.

[1] 11. The Debtors, as the proponents
of the Plan, have met their burden of
proving the elements of sections 1129(a)
and (b) of the Bankruptcy Code by a pre-
ponderance of the evidence.

K. Bankruptcy Rule 3016.

12. The Plan is dated and identifies the
Debtors as the Plan proponents, thereby
satisfying Bankruptcy Rule 3016(a). The
filing of the Disclosure Statement satisfied
Bankruptcy Rule 3016(b).
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L. Plan Compliance with the Bank-

ruptey Code (11 U.S.C. § 1129(a)(1)).

13. The Plan complies with the applica-
ble provisions of the Bankruptecy Code,
thereby satisfying section 1129(a)(1) of the
Bankruptey Code.

a.

Proper Classification (11 U.S.C.
§§ 1122, 1123(a)(1)). As required by
section 1123(a)(1), in addition to Ad-
ministrative Claims, Professional
Fee Claims, Priority Tax Claims,
DIP ABL Claims, DIP New Money
Term Loan Claims, DIP Roll-Up
Term Loan Claims, and United
States Trustee Statutory Fees,
which need not be classified, Article
IIT of the Plan designates nine
Classes of Claims and Interests. As
required by section 1122(a) of the
Bankruptey Code, the Claims and
Interests placed in each Class are
substantially similar to other Claims
and Interests, as the case may be, in
each such Class. Valid business, fac-
tual, and legal reasons exist for sep-
arately classifying the various
Classes of Claims and Interests cre-
ated under the Plan, and such
Classes do not unfairly discriminate
among holders of Claims and Inter-
ests. Thus, the Plan satisfies sec-
tions 1122 and 1123(a)(1) of the
Bankruptey Code.

Specified Unimpaired Classes (11
U.S.C. § 1123(a)(2)). Article III of
the Plan specifies that Classes 1, 2,
3, 6 (to the extent reinstated), and 7
(to the extent reinstated) are Unim-
paired under the Plan, thereby sat-
isfying section 1123(a)(2) of the
Bankruptey Code.

Specified Treatment of Impaired
Classes (11 U.S.C. § 1123(a)(3)). Ar-
ticle III of the Plan sets forth the
treatment of Classes 4, 5, 6 (to the
extent cancelled), 7 (to the extent

cancelled), 8, and 9, which are the
Impaired Classes, thereby satisfying
section 1123(a)(3) of the Bankruptcy
Code.

No Discrimination (11 U.S.C.
§ 1123(a)(4)). Article III of the Plan
provides for the same treatment by
the Debtors for each Claim or Inter-
est in each respective Class except
to the extent that a holder of a
particular Claim or Interest has
agreed to a less favorable treatment
of such Claim or Interest, thereby
satisfying section 1123(a)(4) of the
Bankruptcy Code.

Implementation of the Plan (11
U.S.C. § 1123(a)(5)). The Plan and
the various documents included in
the Plan Supplement provide ade-
quate and proper means for imple-
mentation of the Plan, including,
without limitation: (i) the execution,
filing, and delivery of appropriate
agreements or other documents of
merger, sale disposition, transfer,
consolidation, reorganization, re-
structuring, liquidation, dissolution,
or equity issuance, certificates of in-
corporation, certificates of conver-
sion, certificates of formation, oper-
ating agreements, bylaws, or other
documents containing terms that are
consistent with or reasonably neces-
sary to implement the terms of the
Plan and that satisfy the require-
ments of applicable law; (i) the exe-
cution and delivery of appropriate
instruments of sale, equity issuance,
transfer, assignment, assumption, or
delegation of any property, right, li-
ability, duty, or obligation on terms
consistent with the terms of the
Plan; (iil) the issuance of the New
Equity; (v) the execution of the
New Organizational Documents; (v)
the vesting of the Debtors’ assets in
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the Reorganized Debtors, in each
case in accordance with the Plan;
(vi) the execution of the Exit Credit
Facilities Documents; (vii) such oth-
“er transactions that are necessary or
appropriate to implement the Plan
in the most tax efficient manner,
including any mergers, sales, dispo-
sitions, transfers, consolidations, re-
structurings, conversions, forma-
tions, organizations, dissolutions, or
liquidations (including without limi-
tation any of the Restructuring
Transactions); and (viii) all other
transactions or actions that either
(x) the Debtors or (y) the Reorga-
nized Debtors, as applicable, deter-
mine are necessary or appropriate to
implement the Plan, thereby satisfy-
ing section 1123(a)(5) of the Bank-
ruptey Code.

Non-Voting Equity Securities (11
U.S.C. § 1123(a)(6)). The Plan pro-
hibits the issuance of non-voting
securities to the extent that the is-
suance of non-voting securities is
prohibited under section 1123(a)(6)
of the Bankruptecy Code. The Plan
thereby satisfies section 1123(a)(6)
of the Bankruptey Code.

Designation of Directors and Offi-
cers (11 U.S.C. § 1123(a)(7)). The
Plan satisfies the requirements of
section 1123(a)(7) of the Bankruptcy
Code. The identity and affiliations of
the initial New Board to the extent
known and determined have been
disclosed prior to the Confirmation
Hearing. The selection of the initial
directors and officers of the Reorga-
nized Debtors was, is, and will be
consistent with the interests of
Holders of Claims and Interests and
public policy. Accordingly, the re-
quirements of section 1123(a)(7) of
the Bankruptcy Code have been sat-
isfied.

h.

Additional Plan Provisions (11
U.S.C. § 1123(b)). The additional
provisions of the Plan are appropri-
ate and consistent with the applica-
ble provisions of the Bankruptcy
Code and, therefore, are consistent
with section 1123(b) of the Bank-
ruptey Code.

(i) Impairment/Unimpairment of
Any Class of Claims or Interests
(11 U.S.C. § 1123(b)(1)). Pursuant
to the Plan, Classes 1, 2, 3, 6 (to
the extent reinstated), and 7 (to
the extent reinstated) are Unim-
paired, and Classes 4, 5, 6 (to the
extent cancelled), 7 (to the extent
cancelled), 8, and 9 are Impaired,

as contemplated by section
1123(b)(1) of the Bankruptey
Code.

(ii) Assumption, Rejection and As-
signment of Executory Contracts
and Unexpired Leases (11 U.S.C.
§ 1123(b)(2)). Article V of the
Plan provides that on the Effec-
tive Date, except as otherwise
provided therein, all Executory
Contracts or Unexpired L.eases
will be deemed rejected as of the
Effective Date, in accordance
with the provisions and require-
ments of sections 365 and 1123 of
the Bankruptcy Code, other than
those Executory Contracts or
Unexpired Leases that: (1) pre-
viously were assumed or rejected
by the Debtors; (2) are identified
on the Assumed Executory Con-
tract and TUnexpired Lease
Schedule, or (3) are the subject
of a notice of assumption or mo-
tion to assume such Executory
Contracts or Unexpired Leases,
as applicable, that is pending on
the Effective Date, regardless of
whether the requested effective
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date of such assumption is on or
after the Effective Date; provid-
ed, however, that no notices of
agssumption or motions to assume
Unexpired Leases of non-resi-
dential real property shall be
pending on the Effective Date,
absent counterparty consent.
Any assignments of Executory
Contracts or Unexpired Leases
as of the Effective Date pursuant
to the Restructuring Transac-
tions or otherwise shall comply
with the provisions and require-
ments of sections 365 and 1123 of
the Bankruptey Code.

Preservation of Causes of Action
(11 U.S.C. § 1123(b)(3)). In ac-
cordance with section 1123(b)(3)
of the Bankruptey Code, Article
IV.W of the Plan provides that,
the Debtors and the Reorga-
nized Debtors, as applicable,
shall retain and may enforce all
rights to commence and pursue,
as appropriate, any and all
Causes of Action, other than Re-
leased Causes of Action, whether
arising before or after the Peti-
tion Date, including any actions
specifically enumerated in the
Plan Supplement, and the Debt-
ors’ or the Reorganized Debtors’
rights to commence, prosecute,
or settle such Causes of Action
shall be preserved notwithstand-
ing the occurrence of the Effec-
tive Date.

Compromise and Settlement (11
U.S.C. § 1123(b)(3)). In accor-
dance with section 1123(h)(3)(A)
of the Bankruptcy Code and
Bankruptcy Rule 9019, and in
consideration for the distribu-
tions and other benefits provided
under the Plan, the provisions of
the Plan constitute a good-faith

compromise of all Claims, Inter-
ests, and controversies relating
to the contractual, legal, and
subordination rights that all
holders of Claims or Interests
may have with respect to any
Allowed Claim or Interest or
any distribution to be made on
account of such Allowed Claim
or Interest. Such compromise
and settlement is fair, equitable,
and reasonable and in the best
interests of the Debtors and
their Estates.

(v) Other Appropriate Provisions (11
U.S.C. § 1123(b)(6)). The Plan’s
other provisions are appropriate
and consistent with the applica-
ble provisions of the Bankruptcy
Code, including, without limita-
tion, provisions for (1) distribu-
tions to holders of Claims and
Interests, (2) resolution of Dis-
puted Claims, (3) allowance of
certain Claims, (4) releases by
the Debtors of certain parties, (5)
releases by certain third parties,
(6) exculpation of certain parties,
and (7) retention of Court juris-
diction, thereby satisfying the re-
quirements of section 1123(b)(6).

i. Cure of Defaults (11 U.S.C.
§ 1123(d)). Article V.C of the Plan
provides that any monetary defaults
under each Executory Contract and
Unexpired Lease to be assumed pur-
suant to the Plan shall be satisfied,
pursuant to section 365(b)(1) of the
Bankruptey Code, by payment of the
default amount in cash on the Effec-
tive Date, subject to the limitations
described therein.

M. The Debtors’ Compliance with the

Bankruptcy Code (11 US.C.
§ 1129(a)(2)).

14. The Debtors have complied with the
applicable provisions of the Bankruptcy
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Code, as required by section 1129(a)(2) of
the Bankruptey Code. Specifically:

a. the Debtors are eligible debtors un-
der section 109 of the Bankruptcy
Code and are proper proponents of
the Plan under section 1121(a) of the
Bankruptey Code;

b. the Debtors have complied with ap-
plicable provisions of the Bankrupt-
cy Code, except as otherwise provid-
ed or permitted by orders of the
Bankruptey Court; and

c. the Debtors have complied with the
applicable provisions of the Bank-
ruptey Code, the Bankruptey Rules,
and the W.PALBR in transmitting
the Confirmation Materials and re-
lated notices and in soliciting and
tabulating the votes on the Plan,

N. Payment for Services or Costs and
Expenses (11 U.S.C. § 1129(a)(4)).

15. Payments made or to be made by the
Debtors for services or for costs and ex-
penses in or in connection with the Chap-
ter 11 Cases, or in connection with the
Plan and incident to the Chapter 11 Cases,
have been approved by, or are subject to
the approval of, this Court as reasonable,
thereby satisfying section 1129(a){4) of the
Bankruptey Code.

0. Directors, Officers, and Insiders (11
U.S.C. § 1129(a)(5)).

16. The Debtors have complied with sec-
tion 1129(a)}5) of the Bankruptey Code.
The identity and affiliation of the persons
proposed to serve as members of the New
Board (to the extent known and deter-
mined) have been disclosed prior to the
Confirmation Hearing, and the appoint-
ment to, or continuance in, such positions
of such persons is consistent with the in-
terests of Holders of Claims against and
Interests in the Debtors and public policy.

P. No Rate
§ 1129(a)(6)).

17. Section 112%(a)(6) of the Bankruptey
Code is satisfied because the Plan does not
provide for any rate changes over which a
governmental regulatory commission has
jurisdiction.

Changes (11 U.S.C.

Q. Best Interests of Creditors (11
U.S.C. § 1129(a)(7)).

18. Each holder of an Impaired Claim or
Interest either has accepted the Plan or
will receive or retain under the Plan, on
account of such Claim or Interest, proper-
ty of a value, as of the Effective Date, that
is not less than the amount that such
holder would receive or retain if the Debt-
ors were liquidated under chapter 7 of the
Bankruptcy Code on such date.

19. The liquidation analysis attached as
Exhibit C to the Disclosure Statement
(the “Liquidation Analysis”) and the other
evidence related thereto in support of the
Plan that was proffered or adduced at or
prior to the Confirmation Hearing or in
the Confirmation Declaration: (i) are rea-
sonable, persuasive, credible, and accurate
as of the dates such analyses or evidence
was prepared, presented, or proffered; (ii)
utilize reasonable and appropriate method-
ologies and assumptions; (ili) have not
been controverted by other evidence; and
(iv) establish that holders of Allowed
Claims in every Class will recover as much
or more under the Plan on account of such
Claim or Interest, as of the Effective Date,
than the amount such holder would receive
if the Debtors were liquidated under chap-
ter 7 of the Bankruptey Code. Accordingly,
the Plan satisfles the “best interest of
creditors” test under section 1129(a)(7) of
the Bankruptey Code.

R. Acceptance by Certain Classes (11
U.S.C. § 1129(a)(8)).

20. Classes 1, 2, 3, 6 (to the extent
reinstated), and 7 (to the extent reinstated)
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are Unimpaired by the Plan pursuant to
section 1124 of the Bankruptcy Code and,
accordingly, holders of Claims or Interests
in such Classes are conclusively deemed to
have accepted the Plan pursuant to section
1126(f) of the Bankruptey Code. Classes 4
and 5 are Impaired by the Plan. Classes 4
and 5 at each Debtor have voted to accept
the Plan and no Classes have voted to
reject the Plan, as established by the Vot-
ing Certification. Holders of Claims or In-
terests in Classes 8 and 9 will not receive
or retain any property on account of their
Claims or Interests and, accordingly, such
Claims and Interests are Impaired and
such holders are deemed to have rejected
the Plan pursuant to section 1126(g) of the
Bankruptey Code.

S. Treatment of Administrative
Claims, Professional Fee Claims,
Priority Tax Claims, DIP ABL
Claims, DIP New Money Term Loan
Claims, DIP Roll-Up Term Loan
Claims and United States Trustee
Statutory Fees (11 US.C.
§ 1129(a)(9)).

21. The treatment of Administrative
Claims, Professional Fee Claims, Priority
Tax Claims, DIP ABL Claims, DIP New
Money Term Loan Claims, DIP Roll-Up
Term Loan Claims, and United States
Trustee Statutory Fees pursuant to Arti-
cle II and Article III of the Plan satisfies
the requirements of section 1129(a)9) of
the Bankruptey Code. Accordingly, the
Debtors have satisfied the requirements of
section 1129(a)(9) of the Bankruptcy Code.

T. Acceptance By at Least One Im-
paired Class of Claims (11 U.S.C.
§ 1129(a)(10)).

22, Claims in Classes 4 and 5 are enti-
tled to vote under the Plan. Classes 4 and
5 of each Debtor have voted to accept the
Plan, as established by the Voting Certifi-
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cation. Accordingly, the Plan satisfies sec-
tion 1129(a)(10) of the Bankruptey Code.

U. Feasibility (11 U.S.C. § 1129(a)(11)).

23. The Plan satisfies the requirements
of section 1129(a)(11) of the Bankruptecy
Code. The evidence supporting the Plan
proffered or adduced by the Debtors at or
before the Confirmation Hearing, includ-
ing the Confirmation Declaration: (i) is
reasonable, persuasive, credible, and accu-
rate as of the dates such evidence was
prepared, presented, and/or proffered; (ii)
utilizes reasonable and appropriate meth-
odologies and assumptions; (iii) has not
been controverted by other evidence; (iv)
establishes that the Plan is feasible and
Confirmation of the Plan is not likely to be
followed by the liguidation, or the need for
further financial reorganization, of the
Debtors or the Reorganized Debtors, ex-
cept as provided for in the Plan; and (v)
establishes that the Debtors or the Reor-
ganized Debtors will have sufficient funds
available to meet their obligations under
the Plan.

V. Payment of Fees (11 TU.S.C

§ 1129(a)(12)).

24, As set forth in Article XIL.C of the
Plan, all fees payable pursuant to section
1930(a) of the Judicial Code shall be paid
by each of the Reorganized Debtors (or
the Disbursing Agent on behalf of each of
the Reorganized Debtors) until the Chap-
ter 11 Cases are converted, dismissed, or
closed, whichever occurs first. Accordingly,
the Plan satisfies the requirements of sec-
tion 1129(a)(12) of the Bankruptey Code.

W. Retiree  Benefits (11 U.S.C.

§ 1129(2)(13)).
25. Section 1129(a)(13) of the Bankrupt-
cy Code requires a plan to provide for

“retiree benefits” (as defined in section
1114 of the Bankruptcy Code) at levels
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established pursuant to section 1114 of the
Bankruptcy Code. On and after the Effec-
tive Date, all “retiree benefits” (as defined
in section 1114 of the Bankruptcy Code)
shall continue to be paid in accordance
with applicable law. Accordingly, the re-
quirements of section 1129(a)(13) of the
Bankruptey Code have been satisfied.

X. No Domestic Support Obligations
(11 U.S.C. § 1129(a)(14)).

26. The Debtors are not required by a
judicial or administrative order, or by stat-
ute, to pay a domestic support obligation.
Accordingly, section 1129(a)(14) of the
Bankruptey Code is inapplicable in the
Chapter 11 Cases.

Y. None of the Debtors is an Individual
(11 U.S.C. § 1129(a)(15)).

27. None of the Debtors is an individual.
Accordingly, section 1129(a)(15) of the
Bankruptey Code is inapplicable in the
Chapter 11 Cases.

Z. No Applicable Nonbankruptcy Law
Regarding Transfers (11 US.C.
§ 1129(2)(16)).

28. The Debtors are moneyed, business,
or commercial entities. Accordingly, sec-
tion 1129(a)(16) of the Bankruptey Code is
inapplicable in the Chapter 11 Cases.

AA. Confirmation of Plan Over Non-
Acceptance of Impaired Classes
(11 U.S.C. § 1129(b)).

29. The Plan may be confirmed pursuant
to section 1129(b) of the Bankruptcy Code,
notwithstanding that the requirements of
section 1129(a)(8) have not been met, be-
cause the Debtors have demonstrated by a
preponderance of the evidence that the
Plan (i) satisfies all of the other require-
ments of section 1129(a) of the Bankruptey
Code and (ii) does not “discriminate unfair-
ly” and is “fair and equitable” with respect

to the Rejecting Classes (as defined be-
low).

30. The Plan does not “discriminate un-
fairly” against any holders of Claims and
Interests in Classes that are deemed to
reject the Plan (the “Rejecting Classes”).
The treatment of such holders is proper
because all similarly situated holders of
Claims and Interests will receive substan-
tially similar treatment, and the Debtors
have a valid rationale, including for the
rationales articulated in the Confirmation
Brief, for the Plan’s classification scheme
and the disparate treatment, if any, pro-
vided for different Classes.

31. The Plan is also “fair and equitable”
with respect to each Rejecting Class. No
holder of Claims or Interests junior to any
Rejecting Class is receiving a distribution
under the Plan.

32. The Plan, therefore, satisfies the re-
quirements of section 1129(b) of the Bank-
ruptcy Code and may be confirmed despite
the fact that not all Impaired Classes have
voted to accept the Plan.

BB. Only One Plan @11 US.C.
§ 1129(c)).

33. The Plan is the only plan filed in the
Chapter 11 Cases, and, accordingly, sec-
tion 1129(c) of the Bankruptcy Code is
inapplicable in the Chapter 11 Cases.

CC. Principal Purpose of the Plan (11
U.S.C. § 1129(d)).

34. The principal purpose of the Plan is
not the avoidance of taxes or the avoidance
of the application of section 5 of the Secu-
rities Act of 1933, thereby satisfying sec-
tion 1129(d) of the Bankruptey Code.

DD. Not Small Business Cases (11
U.S.C. § 1129(e)).

35, None of the Chapter 11 Cases are
small business cases, as that term is de-
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fined in the Bankruptey Code, and accord-
ingly, section 1129(e) of the Bankruptcy
Code is inapplicable in the Chapter 11
Cases.

EE. Plan Implementation.

36. The terms of the Plan, including,
without limitation, the Plan Supplement
and all exhibits and schedules thereto, and
all other documents filed in connection
with the Plan, or executed or to be execut-
ed in connection with the transactions con-
templated by the Plan (including without
limitation the Restructuring Transactions)
and all amendments and modifications of
any of the foregoing made pursuant to the
provisions of the Plan governing such
amendments and modifications (collective-
ly, the “Plan Documents”) are incorporat-
ed by reference, are approved in all re-
spects, and constitute an integral part of
this Confirmation Order. The Plan Docu-
ments are essential elements of the Plan
and entry into and consummation of the
transactions contemplated by each Plan
Document is in the best interests of the
Debtors, the estates, and the holders of
Claims and Interests. The Debtors have
exercised reasonable business judgment in
determining which Plan Documents to en-
ter into and have provided sufficient and
adequate notice of such documents.

FF. Binding and Enforceable.

37. The Plan and the Plan Documents
have been negotiated in good faith and at
arm’s length, are fair and reasonable, and,
subject to the occurrence of the Effective
Date, shall bind any holder of a Claim or
Interest and such holder’s respective sue-
cessors and assigns, whether or not (i) the
Claim or Interest is Impaired under the
Plan, (i) such holder has accepted the
Plan, and (iii) such holder is entitled to a
distribution under the Plan. The Plan and
the Plan Documents constitute legal, valid,
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binding, and authorized obligations of the
respective parties thereto and shall be en-
forceable in accordance with their terms.
Pursuant to section 1142(a) of the Bank-
ruptcy Code, the Plan and the Plan Docu-
ments shall apply and be enforceable not-
withstanding any otherwise applicable
nonbankruptcy law.

GG. Executory Contracts and Unex-

pired Leases.

38. The Debtors have exercised sound
business judgment in determining whether
to reject, assume, or assume and assign
each of their Executory Contracts and
Unexpired Leases pursuant to sections 365
and 1123(b)(2) of the Bankruptcy Code,
Article V of the Plan, and as set forth in
the Plan Supplement (including without
limitation pursuant to the Restructuring
Transactions). Except as set forth herein
and/or in separate orders entered by this
Court relating to assumption of Executory
Contracts or Unexpired Leases, the Debt-
ors have cured or provided adequate as-
surances that the Debtors will cure de-
faults (if any) under or relating to each
Executory Contract or Unexpired Lease
assumed under the Plan and, for each
Executory Contract or Unexpired Lease
being assigned under the Plan (if any)
(including pursuant to the Restructuring
Transactions), such assignee has provided
adequate assurance of future performance
as required under section 365(f)(2)(B).

39. Nothing in the Plan or the Confirma-
tion Order shall prevent a party to an
Executory Contract or Unexpired Lease
rejected pursuant to the Plan from filing a
Proof of Claim based on such rejection
within thirty (30) days of the later of (i)
the date of entry of this Confirmation Or-
der, (ii) the effective date of such rejection,
or (iif) the Effective Date. Nothing in the
Plan or this Confirmation Order shall pre-
vent a party to an Executory Contract or
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Unexpired Lease assumed pursuant to the
Plan, or otherwise, from continuing to
prosecute an objection to the cure cost
related to such assumed Executory Con-
tract if such objection was or is timely
filed, but not resolved before the Effective
Date.

HH. Discharge, Compromise, Settle-
ment, Release, Exculpation, and
Injunction Provisions.

40. This Court has jurisdiction under
sections 1334(a) and (b) of title 28 of the
United States Code to approve the dis-
charge, compromise, settlement, release,
exculpation, and injunction provisions set
forth in Article VIII of the Plan. Sections
105(a) and 1123(b) of the Bankruptey Code
permit issuance of the injunctions and ap-
proval of the releases, exculpations, and
injunctions set forth in Article VIII of the
Plan. Based upon the record of the Chap-
ter 11 Cases and the evidence proffered or
adduced at the Confirmation Hearing, this
Court finds that the discharge, compro-
mise, settlement, releases, exculpations,
and injunctions set forth in Article VIII of
the Plan are consistent with the Bankrupt-
cy Code and applicable law. Further, the
discharge, compromises, settlements, re-
lease, exculpation, and injunction provi-
sions contained in Article VIII of the Plan
are integral components of the Plan. The
discharge, compromise, settlement, re-
lease, exculpation, and injunction provi-
sions set forth in Article VIII of the Plan
are hereby approved and authorized in
their entirety.

II. Debtor Release.

[2] 41. The releases of claims and
Causes of Action by the Debtors described
in Article VIILI.C of the Plan (the “Debtor
Release”) are approved for the reasons set
forth in the MemoraQGXP VN 0QJO
Opinion of the same date. The Debtors’ or

the Reorganized Debtors’ pursuit of any
such claims against the Released Parties is
not in the best interest of the Estates’
various constituencies because the costs
involved would likely outweigh any poten-
tial benefit from pursuing such Claims.
The Debtor Release is fair and equitable
and complies with the absolute priority
rule.

42, The Debtor Release is furthermore
an integral part of the Plan and is in the
best interests of the Debtors’ Estates as a
component of the comprehensive settle-
ment implemented under the Plan. The
low probability of success in litigation with
respect to the released Causes of Action
supports the Debtor Release. The Plan,
including the Debtor Releases, was negoti-
ated before and after the Petition Date by
sophisticated parties represented by able
counsel and financial advisors. The Debtor
Release is therefore the result of an arm’s-
length negotiation process.

43. The Debtor Release appropriately
offers protection to parties that participat-
ed in the Debtors’ restructuring process.
Specifically, the Released Parties under
the Plan made significant concessions and
contributions to the Debtors’ Chapter 11
Cases, including, as applicable, actively
supporting the Plan and these Chapter 11
Cases, and waiving substantial rights and
Claims against the Debtors under the
Plan. The Debtor Release for the Debtors’
directors and officers is appropriate be-
cause the Debtors’ directors and officers
share an identity of interest with the Debt-
ors, supported the Plan and these Chapter
11 Cases, and actively participated in
meetings, negotiations, and implementa-
tion during these Chapter 11 Cases, and
have provided other valuable consideration
to the Debtors to facilitate the Debtors’
reorganization.

44, The scope of the Debtor Release is
appropriately tailored under the facts and
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circumstances of these Chapter 11 Cases.
In light of, among other things, the value
provided by the Released Parties to the
Debtors’ Estates and the critical nature of
the Debtor Release to the Plan, the Debtor
Release is appropriate.

JJ. Third Party Release.

[3] 45. The release by the Releasing
Parties (the “Third Party Release”), set
forth in Article VIILD of the Plan, is an
essential provision of the Plan. The Third
Party Release is: (i) in exchange for the
good and valuable consideration provided
by the Released Parties; (ii) a good-faith
settlement and compromise of the claims
and Causes of Action released by the
Third Party Release; (iil) materially bene-
ficial to, and in the best interests of, the
Debtors, their Estates, and their stake-
holders, and is important to the overall
objectives of the Plan to finally resolve
certain Claims among or against certain
parties in interest in these Chapter 11
Cases; (iv) fair, equitable, and reasonable;
(v) given and made after due notice and
opportunity for hearing; (vi) a bar to any
of the Releasing Parties asserting any
claim or Cause of Action released by the
Third Party Release against any of the
Released Parties; and (vil) consistent with
sections 105, 524, 1123, 1129, and 1141 and
other applicable provisions of the Bank-
ruptey Code.

46. The Third Party Release is an inte-
gral part of the Plan. Like the Debtor
Release, the Third Party Release facilitat-
ed participation in both the Debtors’ Plan
and the chapter 11 process generally. The
Third Party Release is instrumental to the
Plan and was critical in incentivizing the

parties to support the Plan and preventing -

potentially significant and time-consuming
litigation regarding the parties’ respective

4, “DIP Term Loan Parties’* means, collective-
ly, the DIP Term Loan Agent, the DIP Term
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rights and interests. The Third Party Re-
lease was instrumental in developing a
Plan that maximized value for all of the
Debtors’ stakeholders. As such, the Third
Party Release appropriately offers certain
protections to parties that constructively
participated in the Debtors’ restructuring
process. Among other things, (a) the DIP
Term Loan Parties * agreed to (i) support
the Plan, (i) commit to backstop the $150
million DIP Term Loan Facility that was
required to support the Debtors’ estates
during these Chapter 11 Cases, including
by providing $50 million in DIP New Mon-
ey Term Loans, (ili) fund the Exit Term
Loan Facility by agreeing to convert the
DIP New Money Term Loan Claims into
Exit Term Loans, (iv) a Plan that provides
a recovery of 2-4% to Holders of General
Unsecured Claims, even though such
claims are out-of-the-money, and (iv) waive
the Prepetition Term Loan Deficiency
Claim, thereby increasing the recovery
available to General Unsecured Creditors;
(b) the DIP ABL Lenders, the DIP ABL
Agent, the Prepetition ABL Lenders and
the Prepetition ABL Agent agreed to (i)
support the Plan, (ii) provide a $125 million
postpetition DIP ABL Credit Facility, and
(iii) provide a $125 million Exit ABL Cred-
it Facility; and (c) the Sponsor entities, in
their roles as lenders and equity holders,
agreed to (i) support the Plan, including by
promptly facilitating and participating in
prepetition Plan discussions that culminat-
ed in the Restructuring Support Agree-
ment and the Plan, notwithstanding that
their equity position would likely be elimi-
nated thereunder; and (ii) participate in
the financing of the DIP Term Loan Cred-
it Facility. Furthermore, the Third Party
Release is consensual or is otherwise ap-
propriate under controlling law.

Loan Lenders, the Prepetition Term Loan
Agent and the Term Loan Lender Group.
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47. The scope of the Third Party Re-
lease is appropriately tailored under the
facts and cirecumstances of these Chapter
11 Cases, and parties in interest received
due and adequate notice of the Third Par-
ty Release. Among other things, the Plan
provides appropriate and specific disclo-
sure with respect to the claims and Causes
of Action that are subject to the Third
Party Release, and no other disclosure is
necessary. The Debtors provided sufficient
notice of the Third Party Release, and no
further or other notice is necessary. The
Third Party Release is specific in lan-
guage, integral to the Plan, and given for
adequate consideration. In light of, among
other things, the value provided by the
Released Parties to the Debtors’ Estates
and the critical nature of the Third Party
Release to the Plan, the Third Party Re-
lease is appropriate.

KK. Exculpation.

48. The exculpation provisions set forth
in Article VIILE of the Plan were pro-
posed in good faith and are essential to the
Plan. The record in the Chapter 11 Cases
fully supports the exculpation provisions,
and the exculpation provisions set forth in
Article VIILE of the Plan are appropri-
ately tailored to protect the Exculpated
Parties from inappropriate litigation and to
exclude actions determined by Final Order
to have constituted actual fraud or gross
negligence.

LL. Injunction.

49. The injunction provisions set forth in
Article VIILF of the Plan are essential to
the Plan; are necessary to preserve and
enforce the releases set forth in Articles
VIILB, VIIL.C, and VIILD of the Plan,
the exculpation vprovisions in Article
VIILE of the Plan, and the compromises
and settlements implemented under the

Plan; and are narrowly tailored to achieve
that purpose.

50. The injunction provisions set forth in
Article VIILF of the Plan: (i) are within
the jurisdiction of this Court under 28
U.S.C. §§ 1334(a), 1334(b), and 1334(d);
(ii) are an essential means of implementing
the Plan pursuant to section 1123(a)(5) of
the Bankruptcy Code; (iii) are an integral
element of the transactions incorporated
into the Plan; (iv) confer material benefits
on, and are in the best interests of, the
Debtors, the Estates, and their creditors;
(v) are important to the overall objectives
of the Plan to finally resolve all Claims or
Causes of Action among or against the
parties in interest in the Chapter 11 Cases
with respect to the Debtors; and (vi) are
consistent with sections 105, 1123, and
1129 of the Bankruptey Code, other provi-
sions of the Bankruptcy Code, and other
applicable law. The record of the Confir-
mation Hearing and the Chapter 11 Cases
is sufficient to support the injunction pro-
visions set forth in Article VIILF of the
Plan.

MM. Retention of Jurisdiction.

51. Except as otherwise provided in any
of the Plan Documents, this Court shall
retain jurisdiction over the Chapter 11
Cases and all matters arising out of, .or
related to, the Chapter 11 Cases and the
Plan, including the matters set forth in
Article XI of the Plan.

NN. Good Faith.

[4] 52. The Debtors have proposed the
Plan (including the Plan Documents and
all other documents necessary to effectu-
ate the Plan) in good faith and not by any
means forbidden by law, thereby satisfying
section 1129(a)(3) of the Bankruptcy Code.
In determining that the Plan has been
proposed in good faith, this Court has
examined the totality of the circumstances

754



108

surrounding the filing of the Chapter 11
Cases and the formulation of the Plan. The
Debtors’ good faith is evident from the
facts and record of the Chapter 11 Cases,
the Disclosure Statement, and the record
of the Confirmation Hearing. The Plan was
proposed with the legitimate and honest
purpose of implementing the Plan through
the Restructuring Transactions and other
transactions contemplated by the Plan and
Plan Documents, thereby maximizing the
value of the Debtors’ Estates and to effec-
tuate a successful restructuring of the
Debtors. The Plan was the product of ex-
tensive negotiations conducted at arm’s
length among the Debtors and certain of
their key stakeholders. Further, the Plan’s
classification, indemnification, settlement,
discharge, exculpation, release, and injunc-
tion provisions have been negotiated in
good faith and at arm’s length, are consis-
tent with sections 105, 1122, 1123(b)(6),
1129, and 1142 of the Bankruptey Code,
and are each necessary for the Debtors to
consummate a value-maximizing transac-
tion. Accordingly, the requirements of sec-
tion 1129(a)(3) of the Bankruptey Code are
satisfied.

53. The Debtors have proposed the Plan
with the legitimate and honest purpose of
maximizing the value of each of the Debt-
ors’ Estates for the benefit of their stake-
holders. The Plan gives effect to many of
the Debtors’ restructuring initiatives, in-
cluding implementing a value maximizing
restructuring transaction (including with-
out limitation pursuant to the Restructur-
ing Transactions). Accordingly, the Debt-
ors (and all of their respective officers,
managers, directors, agents, financial ad-
visers, attorneys, employees, partners, Af-
filiates, and representatives) have been ac-
tive, are acting, and will continue to act in
good faith if they proceed to: (i) consum-
mate the Plan and the Restructuring
Transactions and the agreements, settle-
ments, transactions, and transfers contem-
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plated thereby; and (ii) take the actions
authorized and directed or contemplated
by this Confirmation Order. Therefore, the
Plan has been proposed in good faith to
achieve a result consistent with the objec-
tives and purposes of the Bankruptey
Code and the aforementioned parties have
acted in good faith within the meaning of
sections 1125(e) and 1126(e) the Bankrupt-
cy Code.

PP. The Exit Credit Facilities.

54. The Exit Credit Facilities are an
essential element of the Plan, and entry
into the Exit Credit Facilities, the Exit
Credit Facilities Documents, the Exit ABL
Commitment Letter and that certain
Amended and Restated Fee Letter dated
August 25, 2017, among the Debtors and
Bank of America (as amended, restated,
amended and restated, supplemented or
otherwise modified prior to the date here-
of, the “Exit ABL Fee Letter”), is in the
best interests of the Debtors, the Estates
and all holders of Claims and Interests,
and is necessary for confirmation and con-
summation of the Plan. The Debtors have
exercised reasonable business judgment in
determining to enter into the Exit Credit
Facilities, the Exit Credit Facilities Docu-
ments, the Exit ABL Commitment Letter
and the Exit ABL Fee Letter, and have
provided sufficient and adequate notice of
the material terms of the Exit Credit Fa-
cilities. The terms and conditions of the
Exit Credit Facilities, the Exit ABL Com-
mitment Letter and the Exit ABL Fee
Letter are fair and reasonable, and the
Exit Credit Facilities, the Exit ABL: Com-
mitment Letter and the Exit ABL Fee
Letter have been negotiated in good faith
and at arms’s length. The Debtors and the
Reorganized Debtors are authorized, with-
out further approval of the Court, to exe-
cute and deliver and incur and perform
their obligations under the Exit ABL
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Commitment Letter and the Exit ABL
Fee Letter. The Debtors and the Reorga-
nized Debtors are authorized, without fur-
ther approval of the Court, to execute and
deliver the Exit Credit Facilities Docu-
ments, including, without limitation, all
agreements, documents, instruments and
certificates relating to the Exit Credit Fa-
cilities and incur and perform their obli-
gations under the Exit Credit Facilities.

BASED ON THE FOREGOING, IT IS
HEREBY ORDERED THAT:

A. Confirmation of the Plan.

55, The Plan and the other Plan Docu-
ments shall be, and hereby are, confirmed
under section 1129 of the Bankruptcy
Code. The terms of the Plan Documents
(including without limitation the Restruec-
turing Transactions) ‘are incorporated by
reference into, and are an integral part of,
the Plan and this Confirmation Order and
are authorized and approved, and the
Debtors are authorized to implement their
provisions and consummate the Plan with-
out any further authorization except as
expressly required by the Plan or this
Confirmation Order.

B. Objections.

56. All objections, responses, reserva-
tions, statements, and comments in opposi-
tion to the Plan, other than those resolved,
or withdrawn with prejudice prior to, or on
the record at, the Confirmation Hearing
are overruled on the merits in all respects.
All withdrawn objections, if any, are
deemed withdrawn with prejudice.

C. Omission of Reference to Particular
Plan Provisions.

57. The failure to specifically describe or
include any particular provision of the Plan
or the Plan Documents in this Confirma-
tion Order shall not diminish or impair the
effectiveness of such provision, and such

provision shall have the same validity,
binding effects and enforceability as every
other provision of the Plan and the Plan
Documents.

D. Deemed Acceptance of the Plan as
Modified.

58. In accordance with section 1127 of
the Bankruptcy Code and Bankruptcy
Rule 3019, all holders of Claims that voted
to accept the Plan or that are conclusively
presumed to have accepted the Plan are
deemed to accept the Plan, subject to mod-
ifications (subject to the Restructuring
Support Agreement), if any. No holder of a
Claim shall be permitted to change its vote
as a consequence of the Plan modifications.
All modifications to the Plan made after
the Solicitation Date (including any modifi-
cations contained in this Confirmation Or-
der) are hereby approved, pursuant to sec-
tion 1127 of the Bankruptcy Code and
Bankruptcy Rule 3019,

E. Plan Implementation.

59. General Authorization. The transac-
tions described in the Plan (including
without limitation pursuant to the Re-
structuring Transactions), the other Plan
Documents, and this Confirmation Order
are hereby approved. On or before the
Effective Date, and after the Effective
Date, as necessary, and without any fur-
ther order of this Court or other authori-
ty, the Debtors, or the Reorganized
Debtors, as applicable, and their respec-
tive directors, managers, officers, mem-
bers, agents, attorneys, financial advisors,
and investment bankers are authorized
and empowered pursuant to section
1142(b) of the Bankruptcy Code and oth-
er applicable laws (including without limi-
tation section 303 of the General Corpo-
rate Law of the State of Delaware and
the comparable provisions of the Dela-
ware Limited Liability Company Act) to
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and shall (i) grant, issue, execute, deliver,
file, or record any agreement, document,
or security, and the documents contained
in the Plan or the Plan Documents (in-
cluding without limitation pursuant to the
Restructuring Transactions) (as modified,
amended, and supplemented pursuant to
the provisions of the Plan governing such
modifications, amendments, and supple-
ments), in substantially the form included
therein, or any other documents related
thereto and (ii) take any action necessary
or appropriate to implement, effectuate,
and consummate the Plan, the Plan Doc-
uments, the Restructuring Transactions
or this Confirmation Order, in accordance
with their terms. All such actions taken
or caused to be taken shall be deemed to
have been authorized and approved by
this Court without further approval, act,
or action under any applicable law, order,
rule, or regulation, including, among oth-
er things, () all transfers of assets that
are to occur pursuant to the Plan, the

Plan Documents, the Restructuring
Transactions, the New Organizational
Documents, the Exit Credit Facilities

Documents, the Exit ABL Commitment
Letter, or this Confirmation Order; (i)
the incurrence of all obligations contem-
plated by the Plan, the Plan Documents,
the New Organizational Documents, the
Exit Credit Facilities Documents, the
Exit ABL Commitment Letter, or this
Confirmation Order and the making of all
distributions under the Plan, the Plan
Documents, the New Organizational Doc-
uments, the Exit Credit Facilities Docu-
ments, the Exit ABL Commitment Let-
ter, or this Confirmation Order; and (iii)
entering into any and all transactions,
contracts, leases, instruments, releases,
and other documents and arrangements
permitted by applicable law, order, rule,
or regulation pursuant to the Plan, the
Plan Documents, the Restructuring
Transactions, the New Organizationai

575 BANKRUPTCY REPORTER

Documents, the Exit Credit Facilities
Documents, the Exit ABL Commitment
Letter, or this Confirmation Order. The
approvals and authorizations specifically
set forth in this Confirmation Order are
nonexclusive and are not intended to limit
the authority of the Debtors, the Reorga-
nized Debtors, or any officer, director, or
manager thereof to take any and all ac-
tions necessary or appropriate to imple-
ment, effectuate, and consummate any
and all documents or transactions con-
templated by the Plan, the Plan Docu-
ments or this Confirmation Order pursu-
ant to section 1142(b) of the Bankruptcy
Code. Pursuant to section 1142 of the
Bankruptey Code, to the extent that, un-
der applicable nonbankruptcy law (includ-
ing without limitation section 303 of the
General Corporate Law of the State of
Delaware and the comparable provisions
of the Delaware Limited Liability Compa-
ny Act), any of the foregoing actions that
would otherwise require approval of the
equity holders, directors, or managers (or
any equivalent body) of the Debtors or
the Reorganized Debtors, such approval
shall be deemed to have occurred and
shall be in effect from and after the Ef-
fective Date without any further action
by the equity holders, directors, or man-
agers (or any equivalent body) of the
Debtors or the Reorganized Debtors. On
the Effective Date, or as soon thereafter
as is practicable, the Debtors or the Re-
organized Debtors, as applicable, shall, if
required, file any documents required to
be filed in such jurisdictions so as to ef-
fectuate the provisions of the Plan. Any
or all documents contemplated herein
shall be accepted by each of the respec-
tive filing offices and recorded, if re-
quired, in accordance with applicable law.
All counterparties to any documents de-
scribed in this paragraph are hereby di-
rected to execute such documents as may
be required or provided by such docu-
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ments, without any further order of this
Court.

60. No Action. Pursuant to the appropri-
ate provisions of the General Corporation
Law of the State of Delaware (including

section 303 thereof and the comparable

provisions of the Delaware Limited Liabili-
ty Company Act), section 1142(b) of the
Bankruptey Code, or other applicable law,
this Confirmation Order shall constitute
authorization for the Debtors or the Reor-
ganized Debtors, as applicable, to enter
into, execute, deliver, file, adopt, amend,
restate, consummate, or effectuate, as the
case may be, the Plan, the Plan Docu-
ments (including without limitation the
New Organizational Documents), the Exit
Credit Facilities Documents, the Exit ABL
Commitment Letter, the Exit ABL Fee
Letter, this Confirmation Order, and any
contract, instrument, or other document to
be executed, delivered, adopted, or amend-
ed in connection with the implementation
of the Plan, and the respective directors,
managers, stockholders, managers, or
members of the Debtors or the Reorga-
nized Debtors shall not be required to take
any actions in connection with the imple-
mentation of the Plan, the Plan Docu-
ments, the Exit Credit Facilities Docu-
ments, the Restructuring Transactions, or
this Confirmation Order. The Plan Docu-
ments are hereby approved, adopted, and
effective upon the Effective Date.

F. Binding Effect.

61. On the date of and after entry of this
Confirmation Order and subject to the oc-
currence of the Effective Date, the Plan,
the Plan Documents, and this Confirma-
tion Order shall bind any holder of a Claim
or Interest and such holder’s respective
successors and assigns, whether or not: (i)
the Claim or Interest is Impaired under
the Plan; (i) such holder has accepted the
Plan; (i) such holder has failed to vote to

/

accept or reject the Plan or voted to reject
the Plan; (iv) such holder is entitled to a
distribution under the Plan; (v) such hold-
er will receive or retain any property or
interests in property under the Plan; and
(vi) such holder has filed a Proof of Claim
in the Chapter 11 Cases. The Plan, the
Plan Documents, and this Confirmation
Order constitute legal, valid, binding, and
authorized obligations of the respective
parties thereto and shall be enforceable in
accordance with their terms. Pursuant to
section 1142(a) of the Bankruptey Code,
the Plan, the Plan Documents, and this
Confirmation Order shall apply and be en-
forceable notwithstanding any otherwise
applicable nonbankruptcy law. The Plan,
the Plan Documents and this Confirmation
Order, and all prior orders of the Court in
the Chapter 11 Cases shall be binding
against and binding upon and shall not be
subject to rejection or avoidance by any
Chapter 7 or Chapter 11 trustee appointed
in any of the Chapter 11 Cases, or any
Successor Cases (as defined in the Final
DIP Order).

G. Plan Classification Controlling.

62, The terms of the Plan shall solely
govern the classification of Claims and In-
terests for purposes of the distributions to
be made thereunder. The classifications
set forth on the Ballots tendered to or
returned by the holders of Claims or In-
terests in connection with voting on the
Plan: (i) were set forth on the Ballots
solely for purposes of voting to accept or
reject the Plan; (i) do not necessarily
represent, and in no event shall be deemed
to modify or otherwise affect, the actual
clagsification of such Claims and Interests
under the Plan for distribution purposes;
(iil) may not be relied upon by any holder
of a Claim or Interest as representing the
actual classification of such Claim or Inter-
est under the Plan for distribution pur-
poses; and (iv) shall not be binding on the
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Debtors except for voting purposes. All
rights of the Debtors and the Reorganized
Debtors to challenge, object to, or seek to
reclassify Claims are expressly reserved.

H. Operation as of the Effective Date.

63. Upon the occurrence of the Effective
Date, the terms of the Plan, the Plan
Documents, and this Confirmation Order
shall be immediately effective and enforce-
able and deemed binding upon the Debt-
ors, the Reorganized Debtors, and any and
all holders of Claims against or Interests
in the Debtors (irrespective of whether
their Claims or Interests are deemed to
have accepted the Plan), all Entities that
are parties to or are subject to the settle-
ments, compromises, releases, discharges,
and injunctions described in the Plan, and
any and all non-Debtor parties to Executo-
ry Contracts and Unexpired Leases with
the Debtors.

I. Vesting of Assets.

64. Except as otherwise provided in the
Plan or any agreement, instrument, or oth-
er document incorporated therein, on the
Effective Date, all property in each Debt-
ors’ estate, all Causes of Action, and any
property acquired by any of the Debtors
pursuant to the Plan shall vest in each
respective Reorganized Debtor, free and
clear of all Liens, Claims, charges, Causes
of Action, or other encumbrances. On and
after the Effective Date, except as other-
wise provided in the Plan, each Reorga-
nized Debtor may operate its business and
may use, acquire, or dispose of property
and compromise or settle any Claims, In-
terests, or Causes of Action without super-
vision or approval by the Bankruptey
Court and free of any restrictions of the
Bankruptcy Code or Bankruptcy Rules.

J. Restructuring Transactions.

65. The Debtors and the Reorganized
Debtors, with the consent of the Backstop
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DIP Term Lenders, are authorized to im-
plement and consummate the Restructur-
ing Transactions pursuant to the Plan, the
Plan Documents (as may be amended), the
Exit ABL Commitment Letter, the Exit
ABL Fee Letter, and this Confirmation
Order and are authorized to execute and
deliver all necessary documents or agree-
ments required to perform their obli-
gations thereunder. The Restructuring
Transactions (including any assignments of
Executory Contracts or Unexpired Leases
effectuated thereunder that are effective
on or before the Effective Date) pursuant
to the Plan are approved and authorized in
all respects. The Debtors and the Reorga-
nized Debtors, with the consent of the
Backstop DIP Term Lenders, are author-
ized and directed to take all actions, neces-
sary, appropriate, or desirable to enter
into, implement, and consummate the con-
tracts, instruments, releases, agreements,
or other documents created or executed in
connection with the Plan. In accordance
with section 1142 of the Bankruptey Code
and applicable nonbankruptey law, such
actions may be taken without further ac-
tion by stockholders, managers, or di-
rectors.

K. Exit Credit Facilities.

66. The Debtors and the Reorganized
Debtors are authorized to enter into the
Exit Credit Facilities, the terms of which
will be set forth in the Exit Credit Facili-
ties Documents, as applicable, and the Exit
ABL Commitment Letter and the Exit
ABL Fee Letter. This Confirmation Order
shall be deemed approval of the Exit ABL
Commitment Letter, the Exit ABL Fee
Letter, the Exit Credit Facilities and the
Exit Credit Facilities Documents (includ-
ing, without limitation, all agreements,
documents, instruments, and certificates
relating to the Exit Credit Facilities), as
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applicable, and all transactions contemplat-
ed thereby, and all actions to be taken,
undertakings to be made, and obligations
to be incurred by the Debtors and the
Reorganized Debtors in connection there-
with, including the payment of all fees,
indemnities, and expenses provided for
therein, and authorization of the Debtors
and the Reorganized Debtors to enter into
and execute, without further approval of
the Court, the Exit ABL Commitment
Letter, the Exit ABL Fee Letter, the Exit
Credit Facilities Documents and such oth-
er agreements, securities, instruments,
and documents as may be required to ef-
fectuate the treatment afforded to the
lenders by the Exit Credit Facilities, in-
cluding execution of any payoff letter with
respect to the DIP Facilities. The Reorga-
nized Debtors are authorized to: (i) imme-
diately pay as and when required all fees,
expenses and indemnities required to be
paid under the Exit Credit Facilities, (ii)
immediately pay each Allowed DIP ABL
Claim indefeasibly in full in cash from the
proceeds of the Exit Credit Facilities; and
(ill) immediately pay as and when required
all amounts owing under any payoff letter
with respect to the DIP Facilities.

67. The agreements, documents, securi-
ties, and instruments entered into in con-
nection with the Exit Credit Facilities con-
stitute legal, valid, and binding obligations
of the Debtors and the Reorganized Debt-
ors and shall be enforceable in accordance
with their terms. Subject to (i) the inde-
feasible payment in full in cash of each
Allowed DIP ABL Claim and (i) receipt
by the DIP ABL Agent (as defined in the
Final DIP Order) of a payoff letter in form
and substance satisfactory to the DIP
ABL Agent, on the Effective Date, all of
the Liens and security interests to be
granted in accordance with the Exit Credit
Facilities and the Exit Credit Facilities
Documents (i) shall be deemed to be grant-
ed, (ii) shall be valid, legal, binding, and

enforceable Liens on, and security inter-
ests in, the collateral granted thereunder
in accordance with the terms of the Exit
Credit Facilities Documents, (iii) shall be
deemed automatically perfected on the Ef-
fective Date, and (iv) shall be subject only
to such Liens and security interests, if any,
as may be expressly permitted under the
Exit Credit Facilities Documents, The
guarantees, mortgages, pledges, Liens,
and other security interests granted pur-
suant to or in connection with the Exit
Credit Facilities are granted in good faith,
for a legitimate business purpose, for rea-
sonably equivalent value, and as an induce-
ment to the lenders to extend credit there-
under and shall be, and hereby are,
deemed reasonable and not to constitute a
fraudulent conveyance or fraudulent trans-
fer under the Bankruptecy Code or any
applicable non-bankruptcy law, shall not be
subject to recharacterization or equitable
subordination for any purposes whatsoever
and shall not otherwise be subject to
avoidance. The priorities of the liens and
security interests granted pursuant to or
in connection with the Exit Credit Facili-
ties shall be as set forth in the intercredi-
tor agreement and other definitive docu-
mentation executed in connection with the
Exit Credit Facilities. The Reorganized
Debtors and the persons and entities
granted such Liens and security interests
shall be authorized to make all filings and
recordings, and to obtain all governmental
approvals and consents necessary to estab-
lish and perfect such Liens and security
interests under the provisions of the appli-
cable state, federal, or other law that
would be applicable in the absence of the
Plan and this Confirmation Order (it being
understood that perfection shall occur au-
tomatically by virtue of the entry of this
Confirmation Order and any such filings,
recordings, approvals, and consents shall
not be required), and will thereafter coop-
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erate to make all other filings and record-
ings that otherwise would be necessary
under applicable law to give notice of such
Liens and security interests to third par-
ties.

L. New Organizational Documents

68. The terms of the New Organization-
al Documents, each attached to the Plan
Supplement, are approved in all respects.
The obligations of the applicable Reorga-
nized Debtors related thereto, will, upon
execution, constitute legal, valid, binding,
and authorized obligations of each of the
Debtors or Reorganized Debtors, as appli-
cable, enforceable in accordance with their
terms and not in contravention of any
state or federal law. On the Effective
Date, without any further action by the
Court or the directors, officers, or equity
holders of any of the Reorganized Debt-
ors, each Reorganized Debtor, as applica-
ble, will be and is authorized to enter into
the New Organizational Documents to
which such Reorganized Debtor is contem-
plated to be a party on the Effective Date.
In addition, on the Effective Date, without
any further action by the Court or the
directors, officers or equity holders of any
of the Reorganized Debtors, each applica-
ble Reorganized Debtor will be and is au-
thorized to: (a) execute, deliver, file, and
record any other contracts, assignments,
certificates, instruments, agreements,
guaranties, or other documents executed
or delivered in connection with the New
Organizational Documents; (b) perform all
of its obligations under the New Organiza-
tional Documents; and (c) take all such
other actions as any of the responsible
officers of such Reorganized Debtor may
determine are necessary, appropriate or
desirable in connection with the consum-
mation of the transactions contemplated
by the New Organizational Documents or
pursuant to the Restructuring Transac-
tions. The Shareholder Agreement (sub-
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stantially in the form attached as Exhibit
A—4 to the Plan Supplement) shall be ef-
fective as of the Effective Date and, as of
such date, shall be deemed to be valid,
binding, and enforceable in accordance
with its terms, and each holder of New
Equity from and after the Effective Date
shall be bound thereby.

69. After the Effective Date, the Reor-
ganized Debtors may, in accordance with
the provisions of the Exit Credit Facilities
Documents, amend and restate their re-
spective New Organizational Documents
and other constituent documents as per-
mitted by the laws of their respective
state of incorporation and their respective
New Organizational Documents. Notwith-
standing anything to the contrary in this
Confirmation Order or Article XI of the
Plan, after the Effective Date, any dis-
putes arising under the Exit Credit Facili-
ties Documents and the New Organiza-
tional Documents will be governed by the
jurisdictional provisions therein.

M. Distributions.

70. All distributions pursuant to the Plan
shall be made in accordance with Article
VI of the Plan, and such methods of distri-
bution are approved. The Reorganized
Debtors shall have no duty or obligation to
make distributions to any holder of an
Allowed Claim unless and until such holder
executes and delivers, in a form acceptable
to the Reorganized Debtors, all Plan Docu-
ments applicable to such distributions.

N. Claims Register

71. On and after the Effective Date, any
Claim that has been paid or satisfied, or
any Claim that has been amended or su-
perseded, may be adjusted or expunged on
the Claims Register by the Debtors or the
Reorganized Debtors to the maximum ex-
tent provided by applicable law without a
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Claims objection having to be Filed and
without any further notice to or action,
order, or approval of the Bankruptcy
Court.

0. Retained Assets.

72. To the extent that the retention by
the Debtors of assets held immediately
prior to emergence in accordance with the
Plan is deemed, in any instance, to consti-
tute a “transfer” of property, such transfer
of property to the Debtors (i) is or shall be
a legal, valid, and effective transfer of
property; (ii) vests or shall vest the Debt-
ors with good title to such property, free
and clear of all liens, charges, Claims, en-
cumbrances, or interests, except as ex-
pressly provided in the Plan or this Confir-
mation Order; (iil) does not and shall not
constitute an avoidable transfer under the
Bankruptey Code or under applicable non-
bankruptey law; and (iv) does not and
shall not subject the Debtors to any liabili-
ty by reason of such transfer under the
Bankruptey Code or under applicable non-
bankruptey law, including by laws affect-
ing successor or transferee liability.

P. Treatment of Executory Contracts
and Unexpired Leases.

73. The treatment of Executory Con-
tracts and Unexpired Leases as set forth
in Article V.A of the Plan is hereby au-
thorized. On the Effective Date, except as
otherwise provided in the Plan, all Execu-
tory Contracts or Unexpired Leases will
be deemed rejected as of the Effective
Date, in accordance with the provisions
and requirements of sections 365 and 1123
of the Bankruptcy Code, other than those
Executory Contracts or Unexpired Leases
that: (i) previously were assumed or re-
jected by the Debtors; (i) are identified
on the Assumed Executory Contract and
Unexpired Lease Schedule; or (iii) are the
subject of a notice of assumption or motion

to assume such Executory Contracts or
Unexpired Leases, as applicable, that is
pending on the Effective Date, regardless
of whether the requested effective date of
such assumption is on or after the Effec-
tive Date; provided, however, that no no-
tices of assumption or motions to assume
Unexpired Leases of non-residential real
property shall be pending on the Effective
Date absent counterparty consent. Entry
of this Confirmation Order by this Court
shall constitute approval of such rejections
and the assumption of the Executory Con-
tracts or Unexpired Leases listed on the
Assumed Executory Contract and Unex-
pired Lease Schedule pursuant to sections
365(a) and 1123 of the Bankruptcy Code.
Any motions or notices to assume Execu-
tory Contracts or Unexpired Leases pend-
ing on the Effective Date shall be subject
to approval by this Court on or after the
Effective Date by a Final Order; provid-
ed, however, that no notices of assumption
or motions to assume Unexpired Leases of
non-residential real property shall be
pending on the Effective Date absent
counterparty consent. Each Executory
Contract and Unexpired Lease assumed
pursuant to Article V.A. of the Plan, or by
any order of this Court, which has not
been assigned to a third party prior to the
Effective Date, shall revest in and be fully
enforceable by the Debtors in accordance
with such Executory Contract and/or
Unexpired Lease’s terms, except as such
terms are modified by agreement of the
counterparty to the Executory Contract or
Unexpired Lease or any order of this
Court authorizing and providing for its
assumption under applicable federal law.
To the maximum extent permitted by law,
to the extent any provision in any Execu-
tory Contract or Unexpired Lease as-
sumed or assumed and assigned pursuant
to the Plan (including without limitation
pursuant to the Restructuring Transac-
tions) restricts or prevents, or purports to
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restrict or prevent, or is breached or
deemed breached by, the assumption or
the assumption and assignment of such
Executory Contract or Unexpired Lease
(including, without limitation, any “change
of control” provision), then such provision
shall be deemed modified such that the
transactions contemplated by the Plan
shall not entitle the non-Debtor party
thereto to terminate such Executory Con-
tract or Unexpired Lease or to exercise
any other default-related rights with re-
spect thereto. Notwithstanding anything to
the contrary in the Plan, the Debtors or
the Reorganized Debtors, as applicable,
reserve the right to alter, amend, modify,
or supplement the Assumed Executory
Contract and Unexpired Lease Schedule
at any time through and including forty-
five (45) days after the Effective Date,
provided, however, that the Debtors shall
not amend, modify, or supplement the As-
sumed Executory Contract and Unexpired
Lease Schedule to add or remove any
unexpired leases of non-residential real
property from such schedule absent coun-
terparty consent.

74. The Disclosure Statement, including
the exhibits thereto, contains information
providing counterparties to assumed and
assumed and assigned to a Reorganized
Debtor (including without limitation pursu-
ant to the Restructuring Transactions)
contracts and unexpired leases with ade-
quate assurance of future performance in
accordance with section 365 of the Bank-
ruptey Code. Notwithstanding anything in
the Plan to the contrary, to the extent the
Debtors propose the post-Effective Date
assignment of leases as part of the Re-
structuring Transactions, such transac-
tions are not subject to Bankruptcy Code
section 365 and any proposed assignment
of leases would be governed by applicable
state law and the terms of the respective
leases (including any notice and consent
requirements).
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75. Any monetary defaults under each
Executory Contract and Unexpired Lease
to be assumed or assumed and assigned
pursuant to the Plan shall be satisfied,
pursuant to section 365(b)(1) of the Bank-
ruptey Code, by payment of the default
amount in cash on the Effective Date, sub-
ject to the limitations described in Article
V of the Plan, or on such other terms as
the parties to such Executory Contracts or
Unexpired Leases may otherwise agree. In
the event of a dispute regarding: (i) the
amount of any payments to cure such a
default; (i) the ability of the Debtors or
any assignee to provide “adequate assur-
ance of future performance” under the Ex-
ecutory Contract or Unexpired Lease to
be assumed or assumed and assigned; or
(i) any other matter pertaining to as-
sumption, the cure amount required by
section 365(b)(1) of the Bankruptcy Code
shall be made following the entry of a
Final Order or orders resolving the dis-
pute and approving the assumption; pro-
vided that the Reorganized Debtors may
settle any dispute regarding the amount of
any such cure amount without any further
notice to any other party or any action,
order, or approval of this Court; provided,
Sfurther, that, notwithstanding anything to
the contrary in the Plan, prior to the entry
of a Final Order resolving any dispute and
approving the assumption or assumption
and assignment of such Executory Con-
tract or Unexpired Lease, the Debtors or
the Reorganized Debtors, as applicable,
reserve the right to reject any Executory
Contract or Unexpired Lease Schedule in
accordance with Article V.A of the Plan or
otherwise. Except as otherwise agreed
upon by an applicable counterparty, the
Debtors shall make all cure payments sub-
stantially contemporaneously with assump-
tion of the Executory Contracts and Unex-
pired Leases on the Effective Date.
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76. Pursuant to Article V.B. of the Plan,
unless otherwise provided by a Final Or-
der of this Court approving rejection of
Executory Contracts or Unexpired Leases,
all Proofs of Claims with respect to Claims
arising from the rejection of Executory
Contracts or Unexpired Leases, pursuant
to the Plan or the Confirmation Order, if
any, must be Filed with the Notice and
Claims Agent on or before the later of the
date that is thirty (30) days after (i) notice
of the Effective Date; or (ii) the date on
which the Reorganized Debtors remove an
Executory Contract or Unexpired Lease
from the Assumed Executory Contract and
Unexpired Lease Schedule on or after the
Effective Date pursuant to Article V.A of
the Plan, as applicable (the “Rejection
Date”); provided, however, that the Rejec-
tion Date with respect to any Unexpired
Lease of non-residential real property
shall not occur until the date the Debtors
relinquish control of the premises by noti-
fying the affected landlord in writing of
the Debtors’ surrender of the premises
and (x) turning over keys, key codes, and
security codes, if any, to the affected land-
lord, or (y) notifying the affected landlord
in writing that the keys, key codes, and
security codes, if any, are not available,
but the landlord may rekey the leased
premises.

Q. Directors’ and Officers’ Liability In-
surance.

77. As set forth in the Plan, the D&O
Liability Insurance Policies, in effect on
the Effective Date, shall be continued, sub-
ject to such D&O Liability Insurance Poli-
cies being reasonably satisfactory to the
Backstop DIP Term Lenders. To the ex-
tent that the D&O Liability Insurance Pol-
icies are deemed to be Executory Con-
tracts, then, notwithstanding anything in
the Plan to the contrary, the Debtors shall
be deemed to have assumed all of the
Debtors’ unexpired D&O Liability Insur-

ance Policies pursuant to sections 365(a)
and 1123 of the Bankruptcy Code effective
as of the Effective Date. Entry of this
Confirmation Order shall constitute the
Bankruptey Court’s approval of the Debt-
ors’ foregoing assumption of each of the
unexpired D&O Liability Insurance Poli-
cies. Notwithstanding anything to the con-
trary contained in the Plan, Confirmation
shall not discharge, impair, or otherwise
modify any indemnity or other obligations
of the insurers under any of the D&O
Liability Insurance Policies.

78. After the Effective Date, none of the
Debtors or the Reorganized Debtors shall
terminate or otherwise modify the terms
of any D&O Liability Insurance Policies
(including any “tail policy”) in effect on the
Petition Date, and all directors and officers
of the Debtors who served in such capacity
at any time prior to the Effective Date
shall be entitled to the full benefits of any
such policy for the full term of such policy
regardless of whether such directors and
officers remain in such positions after the
Effective Date.

R. Exemption from Transfer Taxes.

79. Pursuant to section 1146(a) of the
Bankruptcy Code, any transfers of proper-
ty pursuant hereto shall not be subject to
any stamp tax or similar tax, and upon
entry of the Confirmation Order, the ap-
propriate state or local governmental offi-
cials or agents shall forgo the collection of
any such tax or governmental assessment
and accept for filing and recordation any of
the foregoing instruments or other docu-
ments pursuant to such transfers of prop-
erty without the payment of any such tax,
recordation fee, or governmental assess-
ment.

S. Governmental Approvals Not Re-
quired.

80. This Confirmation Order shall consti-

tute all approvals and consents required, if
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any, by the laws, rules, or regulations of
any state or any other governmental au-
thority with respect to the implementation
or consummation of the Plan and the Plan
Documents.

T. Filing and Recording.

81. This Confirmation Order is and shall
be binding upon and shall govern the acts
of all persons or entities including, without
limitation, all filing agents, filing officers,
title agents, title companies, recorders of
mortgages, recorders of deeds, registrars
of deeds, administrative agencies, govern-
mental departments, secretaries of state,
federal, state, and local officials, and all
other persons and entities that may be
required, by operation of law, the duties of
their office, or contract, to acecept, file,
register, or otherwise record or release
any document or instrument. Each and

every federal, state, and local government -

agency is hereby directed to accept any
and all documents and instruments neces-
sary, useful, or appropriate (including fi-
nancing statements under the applicable
uniform commercial code) to effectuate,
implement, and consummate the transac-
tions contemplated by the Plan and this
Confirmation Order without payment of
any stamp tax or similar tax imposed by
state or local law.

U. Tax Withholding.

82. In accordance with the provisions of
the Plan and subject to Article VLG of
the Plan, to the extent applicable, the Dis-
bursing Agent shall comply with all tax
withholding and reporting requirements
imposed on it by any Governmental Unit,
and all distributions pursuant to the Plan
shall be subject to such withholding and
reporting requirements. Notwithstanding
any provision in the Plan to the contrary,
the Disbursing Agent shall be authorized
to take all actions necessary or appropri-
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ate to comply with such withholding and
reporting requirements, including liquidat-
ing a portion of the distribution to be
made under the Plan to generate sufficient
funds to pay applicable withholding taxes,
withholding distributions pending receipt
of information necessary to facilitate such
distributions or establishing any other
mechanisms they believe are reasonable
and appropriate.

Y. Discharge of Claims and Termi-
nation of Interests; Compromise
and Settlement of Claims, Interests,
and Controversies.

83. Pursuant to section 1141(d) of the
Bankruptey Code, and except as otherwise
specifically provided in the Plan, this Con-
firmation Order, or in any contract, instru-
ment, or other agreement or document
created pursuant to the Plan, including the
Plan Documents, the distributions, rights,
and treatment that are provided in the
Plan shall be in complete satisfaction, dis-
charge, and release, effective as of the
Effective Date, of Claims (including any
Intercompany Claims resolved or compro-
mised after the Effective Date by the Re-
organized Debtors), Interests, and Causes
of Action of any nature whatsoever, includ-
ing any interest accrued on Claims or In-
terests from and after the Petition Date,
whether known or unknown, against, liabil-
ities of, liens on, obligations of, rights
against, and interests in, the Debtors or
any of their assets or properties, regard-
less of whether any property shall have
been distributed or retained pursuant to
the Plan on account of such Claims and
Interests, including demands, liabilities,
and Causes of Action that arose before the
Effective Date, any contingent or non-con-
tingent liability on account of representa-
tions or warranties issued on or before the
Effective Date, and all debts of the kind
specified in sections 502(g), 502(h), or
502() of the Bankruptey Code, in each
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case whether or not: (i) a Proof of Claim
based upon such debt, right, or Interest is
Filed or deemed Filed pursuant to section
501 of the Bankruptey Code; (i) a Claim
or Interest based upon such debt, right, or
Interest is Allowed pursuant to section 502
of the Bankruptcy Code; or (iii) the holder
of such a Claim or Interest has accepted
the Plan. Any default or “event of default”
by the Debtors or Affiliates with respect to
any Claim or Interest that existed immedi-
ately before or on account of the Filing of
the Chapter 11 Cases shall be deemed
cured (and no longer continuing) as of the
Effective Date. The Confirmation Order
shall be a judicial determination of the
discharge of all Claims and Interests, sub-
ject to the Effective Date occurring.

84. Pursuant to Bankruptcy Rule 9019
and section 1123(b)(3) of the Bankruptey
Code and in consideration for the classifi-
cation, distributions, releases, and other
benefits provided pursuant to the Plan, on
the Effective Date, the provisions of the
Plan shall constitute a good faith compro-
mise and settlement of all Claims, Causes
of Action, Interests, controversies, or is-
sues relating to the contractual, legal, and
subordination rights that a Holder of a
Claim or Interest may have with respect to
any Allowed Claim or Interest, or any
distribution to be made on account of such
Allowed Claim or Interest.

W. The Releases, Injunction, Exculpa-
tion, and Related Provisions Under
the Plan.

85. The releases, injunctions, exculpa-
tions, and related provisions set forth in
Article VIII of the Plan are incorporated
herein in their entirety, are hereby ap-
proved and authorized in all respects, are
so ordered, and shall be immediately effec-
tive on the Effective Date without further
order or action on the part of this Court or
any other party.

86. Pursuant to Bankruptey Rule
3020(c)(1), the following provisions of the
Plan will be immediately effective on the
Effective Date:

Article VIILF: Except as otherwise

expressly provided in the Plan or for

obligations issued or required to be
paid pursuant to the Plan (including
the New Equity, and documents and
instruments related thereto), or the

Confirmation Order, all Entities that

have held, hold, or may hold Claims,

Interests, or Liens that have been dis-

charged pursuant to Article VIILA,

released pursuant to Article VIILB,

Article VIILC, or Article VIILD, or

are subject to exculpation pursuant to

Article VIILE are permanently en-

joined, from and after the Effective

Date, from taking any of the follow-

ing actions against, as applicable, the

Debtors, the Reorganized Debtors, or

the Released Parties: (1) commencing

or continuing in any manner any ac-
tion or other proceeding of any kind
on account of or in connection with or
with respect to any such Claims or
Interests; (2) enforcing, attaching,
collecting, or recovering by any man-
ner or means any judgment, award,
decree, or order against such Entities
on account of or in connection with or
with respect to any such Claims or
Interests; (3) creating, perfecting, or
enforcing any encumbrance of any
kind against such Entities or the
property or the Estates of such Enti-
ties on account of or in connection
with or with respect to any such
Claims or Interests; (4) asserting any
right of setoff, subrogation, or recoup-
ment of any kind against any obli-
gation due from such Entities or
against the property of such Entities
on account of or in connection with or
with respect to any such Claims or
Interests unless such Entity has time-
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ly asserted such setoff right prior to
the Effective Date in a document filed
with the Bankruptcy Court explicitly
preserving such setoff, and notwith-
standing an indication of a Claim or
Interest or otherwise that such Entity
asserts, has, or intends to preserve any
right of setoff pursuant to applicable
law or otherwise; and (5) commenc-
ing or continuing in any manner any
action or other proceeding of any kind
on account of or in connection with or
with respect to any such Claims or
Interests released or settled pursuant
to the Plan.

X. Setoff Rights of Counterparties to
Unexpired Leases of Non-Residen-
tial Real Property.

87. Notwithstanding anything to the con-
trary in the Plan or this Confirmation
Order, counterparties to rejected Unex-
pired Leases of non-residential real prop-
erty shall be entitled to assert rights to
setoff, subrogation, or recoupment in con-
nection with damages arising from the re-
jection of such Unexpired Leases of non-
residential real property, provided that fol-
lowing all such setoffs, recoupments, or
subrogations, such counterparty shall re-
turn to the Debtors or Reorganized Debt-
ors any excess security deposits or other
similar deposits held in connection with
such rejected Unexpired Leases of non-
residential real property.

Y. Post-Confirmation Notices, Profes-
sional Compensation, and Bar
Dates.

88. In accordance with Bankruptey
Rules 2002 and 3020(c), no later than sev-
en days after the Effective Date, the Re-
organized Debtors must cause notice of
Confirmation and occurrence of the Effec-
tive Date, substantially in the form at-
tached to this Confirmation Order as Ex-
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hibit 2 (the “Notice of Confirmation”) to
be served by United States mail, first-
class postage prepaid, by hand, or by ov-
ernight courier service to all parties
served with the Confirmation Hearing No-
tice. Notwithstanding the above, no notice
of Confirmation or occurrence of the Ef-
fective Date or service of any kind shall
be required to be mailed or made upon
any Entity to whom the Debtors mailed
notice of the Confirmation Hearing, but
received such notice returned marked “un-
deliverable as addressed,” “moved, left no
forwarding address” or “forwarding order
expired,” or similar reason, unless the
Debtors have been informed in writing by
such Entity, or are otherwise aware, of
that Entity’s new address. To supplement
the notice procedures described in the
preceding sentence, no later than fourteen
days after the Effective Date, the Reorga-
nized Debtors must cause the Notice of
Confirmation, modified for publication in
the Debtors’ discretion, to be published on
one occasion in each of the USA Today
(National Edition) and the Pittsburgh—
Post Gazette. As soon as practicable after
entry of this Confirmation Order, the
Debtors shall make copies of this Confir-
mation Order available on their reorgani-
zation website at http://www.kecelle.net/rue
21. Mailing and publication of the Notice
of Confirmation in the time and manner
set forth in this paragraph will be good,
adequate, and sufficient notice under the
particular circumstances and in accor-
dance with the requirements of Bankrupt-
cy Rules 2002 and 3020(c). No further
notice is necessary.

89. The Notice of Confirmation will have
the effect of an order of this Court, will
constitute sufficient notice of the entry of
this Confirmation Order to filing and re-
cording officers, and will be a recordable
instrument notwithstanding any contrary
provision of applicable non-bankruptcy
law.
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90. Professionals or other Entities as-
serting a Professional Fee Claim for ser-
vices rendered before the Confirmation
Date must File an application for final
allowance of such Professional Fee Claim
no later than 30 days after the Effective
Date. The Reorganized Debtors shall pay
Professional Fee Claims in Cash in the
amount this Court allows, including from
the Professional Fee Escrow Account,
which the Reorganized Debtors will estab-
lish in trust for the Professionals and fund
with Cash equal to the Professional Fee
Amount on the Effective Date and other-
wise in accordance with the Plan.

91. Except as otherwise provided in the
Plan, requests for payment of Administra-
tive Claims, other than Administrative
Claims arising under section 503(b)(9) of
the Bankruptey Code which were required
to be Filed by the Bar Date, must be Filed
no later than the Administrative Claim Bar
Date. Holders of Administrative Claims
that are required to File and serve a re-
quest for such payment of such Adminis-
trative Claims that do not file and serve
such a request by the Administrative
Claim Bar Date shall be forever barred,
estopped, and enjoined from asserting
such Administrative Claims against the
Debtors, the Reorganized Debtors or their
property, and such Administrative Claims
shall be deemed discharged as of the Ef-
fective Date without the need for any ob-

jection from the Reorganized Debtors or-

any action by this Court. Notwithstanding
any provision of the Plan or this Confirma-
tion Order to the contrary no Holder of an
Administrative Claim for a cure amount
shall be required to file a request for the
payment of an expense described in 11
U.S.C. § 508(b)(1)(A) so long as such
Holder (a) filed an objection to the Debt-
ors’ proposed cure amount pursuant to the
Disclosure Statement Order or (b) agreed
with the cure amount listed by the Debtors
in the Schedule of Assumed Executory

Contracts and Unexpired Leases (as
amended, supplemented, or modified from
time to time).

Z. Post-Effective Date Notices.

92. Except as otherwise may be provid-
ed in the Plan or in this Confirmation
Order, the only parties entitled to notice of
any pleadings Filed in the Chapter 11
Cases of the Debtors after the Effective
Date shall be: (a) the Reorganized Debt-
ors and their counsel, (b) the United
States Trustee, (¢) counsel to the Backstop
DIP Term Lenders, the DIP Term Loan
Agent, the Prepetition Term Loan Agent
and the Term Loan Lender Group, (d)
counsel to the DIP ABL Agent and the
Prepetition ABL Agent, and (e) any party
known to be directly affected by the relief
sought in a given pleading.

AA. Preservation of Rights of Action.

93. In accordance with section 1123(b) of
the Bankruptcy Code, and except where
such Causes of Action have been expressly
released (including pursuant to the Debtor
Release and the Third-Party Release and
including Causes of Action against Exclud-
ed Parties), the Debtors and the Reorga-
nized Debtors shall retain and may enforce
all rights to commence and pursue, as
appropriate, any and all Causes of Action,
whether arising before or after the Peti-
tion Date, including any actions specifically
enumerated in the Plan Supplement, and
the Debtors’ and the Reorganized Debtors’
rights to commence, prosecute, or settle
such Causes of Action shall be preserved
notwithstanding the occurrence of the Ef-
fective Date.

BB. Release of Liens.

94, Except as otherwise provided in the
Plan or in any contract, instrument, re-
lease, or other agreement or document
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created pursuant to the Plan, including the
Exit Credit Facilities Documents, or any
other document executed in connection
therewith, on the Effective Date and con-
currently with the applicable distributions
made pursuant to the Plan and, in the case
of a Secured Claim, satisfaction in full of
the portion of the Secured Claim that is
Allowed as of the Effective Date, except
for any Secured Claims that the Debtors
elect to Reinstate in accordance with Arti-
cle IILB of the Plan, all mortgages, deeds
of trust, Liens, pledges, or other security
interests against any property of the Es-
tates shall be fully released and dis-
charged, and all of the right, title, and
interest of any Holder of such mortgages,
deeds of trust, Liens, pledges, or other
security interests shall revert to the appli-
cable Debtor and its successors and as-
signs. The release of the Liens securing
the DIP ABL Claims shall be subject to (i)
the indefeasible payment in full in cash of
each Allowed DIP ABL Claim and (i)
receipt by the DIP ABL Agent of a payoff
letter in form and substance satisfactory to
the DIP ABI: Agent.

CC. Liabilities to the United States.

95. As to the United States of America,
its agencies, departments, or agents (col-
lectively, the “United States”), nothing in
the Plan or Confirmation Order shall limit
or expand the scope of discharge, release
or injunction to which the Debtors or the
Reorganized Debtors are entitled to under
the Bankruptey Code, if any. The dis-
charge, release and injunction provisions
contained in the Plan and Confirmation
Order are not intended and shall not be
construed to bar the United States from,
subsequent to the Confirmation Order,
pursuing any police or regulatory action.

96. Accordingly, notwithstanding any-
thing contained in the Plan or Confirma-
tion Order to the contrary, nothing in the
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Plan or Confirmation Order shall dis-
charge, release, impair or otherwise pre-
clude: (i) any liability to the United States
that is not a “claim” within the meaning of
section 101(5) of the Bankruptey Code; (ii)
any Claim of the United States arising on
or after the Confirmation Date; (iii) any
valid right of setoff or recoupment of the
United States against any of the Debtors
or the Reorganized Debtors; or (iv) any
liability of the Debtors or Reorganized
Debtors under police or regulatory stat-
utes or regulations to any Governmental
Unit (as defined by section 101(27) of the
Bankruptey Code) as the owner, lessor,
lessee or operator of property that such
entity owns, operates, or leases after the
Confirmation Date. Nor shall anything in
this Confirmation Order or the Plan: (i)
enjoin or otherwise bar the United States
or any Governmental Unit from asserting
or enforcing, outside the Bankruptey
Court, any liability described in the pre-
ceding sentence; or (ii) divest any court,
commission, or tribunal of jurisdiction to
determine whether any liabilities asserted
by the United States or any Governmental
Unit are discharged or otherwise barred
by this Confirmation Order, the Plan, or
the Bankruptcy Code.

97. Moreover, nothing in the Confirma-
tion Order or the Plan shall release or
exculpate any non-debtor, including any
Released Parties or Exculpated Parties,
from any liability to the United States,
including but not limited to any liabilities
arising under the Internal Revenue Code,
the environmental laws, or the criminal
laws, nor shall anything in this Confirma-
tion Order or the Plan enjoin the United
States from bringing any claim, suit, action
or other proceeding against the Released
Parties or Exculpated Parties for any lia-
bility whatsoever; provided, however, that
the foregoing sentence shall not limit the
scope of discharge granted to the Debtors
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under sections 524 and 1141 of the Bank-
ruptey Code.

98. Nothing contained in the Plan or
Confirmation Order shall be deemed to
determine the tax liability of any person or
entity, including but not limited to the
Debtors and the Reorganized Debtors, nor
shall the Plan or Confirmation Order be
deemed to have determined the federal tax
treatment of any item, distribution, or en-
tity, including the federal tax consequences
of this Plan, nor shall anything in this Plan
or Confirmation Order be deemed to have
conferred jurisdiction upon the Bankrupt-
cy Court to make determinations as to
federal tax liability and federal tax treat-
ment except as provided under 11 U.S.C.
§ 505,

DD. Cancellation of Existing Securi-
ties and Agreements.

99. On the later of (i) the Effective Date
or (ii) the indefeasible payment in full in
cash of the Prepetition ABL Obligations
and DIP ABL Obligations, except to the
extent otherwise provided in the Plan, the
DIP ABL Documents, the DIP Term Loan
Documents, the Prepetition ABL Docu-
ments, the Prepetition Term Loan Docu-
ments, the Unsecured Notes Indenture
and all notes, instruments, certificates,
agreements, indentures, and other docu-
ments evidencing Claims or Interests re-
lated to any of the foregoing shall be
deemed cancelled, surrendered, and dis-
charged without any need for further ac-
tion or approval of the Bankruptey Court
or any Holder or other person and the
obligations of the Debtors thereunder or in
any way related thereto shall be deemed
satisfied in full and discharged, and the
DIP Term Loan Agent, the DIP ABL
Agent, the Prepetition Agents and the
Unsecured Notes Indenture Trustee shall
have no further obligations or duties there-
under; provided, however, that notwith-

standing Confirmation or Consummation,
any such indenture or agreement that gov-
erns the rights of the Holder of a Claim
shall continue in effect solely for purposes
of (i) allowing Holders to receive distribu-
tions under the Plan; (i) allowing Holders
of Claims to retain their respective rights
and obligations vis-a-vis other Holders of
Claims pursuant to any applicable loan or
other documents; (iii) allowing the Servi-
cers to enforce their rights, claims, and
interests vis-a-vis any party other than the
Debtors; (iv) allowing the Prepetition
Agents, DIP Agents and the Unsecured
Notes Indenture Trustee to make the dis-
tributions in accordance with the Plan (if
any), as applicable; (v) preserving any
rights of the Servicers to payment of fees,
expenses, and indemnification obligations
as against any money or property distribu-
table to the Holders under the Unsecured
Notes Indenture, the Prepetition Term
Loan Documents, the Prepetition ABL
Loan Documents and the DIP Documents,
including any rights to priority of payment
and/or to exercise charging liens; (vi) al-
lowing the Servicers to enforce any obli-
gations owed to them under the Plan; (vii)
allowing the Servicers to exercise rights
and obligations relating to the interests of
the Holders under the Prepetition Loan
Documents, the DIP Documents and the
Unsecured Notes Indenture, as applicable;
(vill) allowing the Servicers to appear in
the Chapter 11 Cases or in any proceeding
in the Bankruptecy Court or any other
court; and (ix) permitting the Servicers to
perform any functions that are necessary
to effectuate the foregoing; provided, fur-
ther, however, that except as provided be-
low, the preceding proviso shall not affect
the discharge of Claims pursuant to the
Bankruptcy Code, the Confirmation Order,
or the Plan or affect any of the release,
third-party release, Exculpation or injunc-
tion provisions contained in Article VIII of
the Plan, or result in any expense or liabil-

770



124

ity to the Reorganized Debtors, as applica-
ble; provided, further, that the foregoing
shall not affect the issuance of New Equity
issued pursuant to the Restructuring
Transactions nor the treatment of Inter-
company Interests pursuant to Article 111
of the Plan.

EE. Registration Exemptions

100. Pursuant to section 1145 of the
Bankruptey Code, the offering, issuance,
and distribution of the New Equity, as
contemplated by the Plan, shall be exempt
from, among other things, the registration
requirements of Section 5 of the Securities
Act, and any other applicable United
States, state, or local law requiring regis-
tration prior to the offering, issuance, dis-
tribution, or sale of securities. Such Sec-
tion 1145 Securities will not be “restricted
securities” (as defined in Rule 144(a)(3)
under the Securities Act) and will be freely
tradable and transferable by any initial
recipient thereof that (x) is not an “affili-
ate” of the Reorganized Debtors (as de-
fined in Rule 144(a)(1) under the Securities
Act), (y) has not been such an “affiliate”
within 90 days of such transfer, and (z) is
not an entity that is an “underwriter” as
defined in section 1145(b) of the Bankrupt-
cy Code.

101. Notwithstanding the Plan, the New
Equity distributed under the Plan will not
be eligible upon the Effective Date for
listing through the facilities of DTC. To
the extent the New Equity distributed un-
der the Plan will be reflected through the
facilities of DTC, the Reorganized Debtors
need not provide any further evidence oth-
er than the Plan or the Confirmation Or-
der with respect to the treatment of such
New Equity under applicable securities
laws. If applicable, DTC shall be required
to accept and conclusively rely upon the
Plan and Confirmation Order in lieu of a
legal opinion regarding whether such New
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Equity is exempt from registration and/or
eligible for DTC’s book-entry delivery, set-
tlement, and depository services. Notwith-
standing anything to the contrary in the
Plan, no Entity (including, for the avoid-
ance of doubt, DTC) may require a legal
opinion regarding the validity of any trans-
action contemplated by the Plan, including,
for the avoidance of doubt, whether such
New Equity is exempt from registration
and/or eligible for DTC’s book-entry deliv-
ery, settlement, and depository services.

FF. Return of Deposits.

102. All utilities, including any Person
that received a deposit or other form of
“adequate assurance” of performance pur-
suant to section 366 of the Bankruptey
Code during the Chapter 11 Cases (collec-
tively, the “Deposits”), whether pursuant
to the Order (I) Prohibiting Utility Pro-
viders from Altering, Refusing, or Discon-
tinuing Utility Services, (II) Determining
Adequate Assurance of Payment for Fu-
ture Utility Services, (III) Establishing
Procedures for Determining Adequate As-
surance of Payment, and (IV) Granting
Related Relief [Docket No. 508] or other-
wise, including, gas, electric, telephone,
data, cable, trash, and sewer services, are
directed to return such Deposits to the
Reorganized Debtors, either by setoff
against postpetition indebtedness or by
Cash refund, within thirty (30) days follow-
ing the Effective Date.

GG. The Mississippi
Revenue.

Department of

103. Notwithstanding anything in the
Plan or this Confirmation Order to the
contrary: (i) the Mississippi Department
of Revenue's (the “MDOR”) setoff rights
under section 553 of the Bankruptey Code
and recoupment rights are preserved; (i)
the MDOR shall not be required to file any
proofs of claim or requests for payment in
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the Chapter 11 Cases for any Administra-
tive Claims for the liabilities described in
section 503(b)(1)(B) and (C) of the Bank-
ruptey Code (collectively, the “MDOR
503(b) Liabilities”), the Debtors or Reorga-
nized Debtors, as applicable, shall timely
submit returns for and remit payment of
any MDOR 503(b) Liabilities, and, should
the Debtors or Reorganized Debtors fail to
so timely file returns for and remit pay-
ment of any MDOR 503(b)(9) Liabilities,
MDOR may proceed with Mississippi state
law remedies for collection of any MDOR
503(b)(9) Liabilities due and/or seek such
relief as may be available from this Court
(subject to the Debtors’ and Reorganized
Debtors’ (as applicable) rights and defens-
es under Mississippi state law and the
Bankruptey Code; (iii) to the extent the
MDOR'’s Priority Tax Claims, if any, are
not paid in full in cash on the Effective
Date, such Priority Tax Claims shall, at a
minimum, be paid by regular, quarterly
installment payments in Cash over a peri-
od not to exceed five years after the date
of the order for relief under section 301 of
the Bankruptey Code, all as required sec-
tion 1129(a)(9)(C) of the Bankruptey Code,
along with interest in accordance with sec-
tions 511 and 1129(a)(9)(C) of the Bank-
ruptcy Code; (iv) the MDOR may timely
amend any Proof of Claim against any
Debtor after the governmental Claims Bar
Date, or the Effective Date, whichever is
later, with respect to (i) a pending audit, or
(i) an audit that may be performed, with
respect to any pre- or post-petition tax
return; and (iii) in the event of a default in
payment of Priority Tax Claims of the
MDOR as provided for herein, the MDOR
shall send written notice of default to the
Debtors or Reorganized Debtors, as appli-
cable, to the address in MDOR’s records,
and to their counsel, provided that if such
default is not cured within 15 business
days after such notice of default is mailed,
the MDOR may (i) enforce the entire

amount of its claim; (i) proceed with Mis-
sissippl state law remedies for collection of
any amounts due and/or (iii) seek such
relief as may be available from this Court.

HH. Local Texas Tax Authorities

104. Notwithstanding any other provi-
sions in the Plan or the Exit Financing,
the Class 1 Other Secured Claims of the
Certain Texas Tax Authorities (as defined
in the DIP Order) that are secured by
Prior Permitted Liens (as defined in the
DIP Order) shall retain their liens on the
funds reserved from the Store Closing
Sales (as defined in the DIP ABL Agree-
ment) with the same validity, extent and
priority as existed prior to the entry of the
Confirmation Order. To the extent these
claims are Allowed Claims, they shall be
paid timely pursuant to applicable non-
bankruptey law, and if not timely paid they
shall be entitled to interest from the Peti-
tion Date through the Effective Date and
from the Effective Date through the date
of payment at the applicable statutory rate
as permitted by Bankruptcy Code sections
506(b), 511 and 1129.

II. Michigan Department of Treasury

105. Notwithstanding any other provi-
sions in the Plan or this Confirmation Or-
der, to the extent that any Allowed Priori-
ty Tax Claim of the Michigan Department
of Treasury (the “MDOT”) is not paid on
the Effective Date or when Allowed in
lump sum in accordance with section
1129(2)(9)(C)(@) of the Bankruptey Code,
the MDOT shall notify the Debtors, after
which the Debtors and the MDOT may
agree that such Allowed Priority Tax
Claim shall be paid in regular installments
over no more than 5 years from the Peti-
tion Date in accordance with section
1129(a)(9)(C)(i) of the Bankruptecy Code,
with interest accruing at the appropriate
statutory rate.

772



126

106. Upon the failure of the Debtor(s) to
make timely payment on any Allowed
Claim of the Michigan Department of
Treasury in accordance with the Plan and
this Confirmation Order, which is not
cured within 15 days of the mailing of a
written notice of default by the MDOT, the
MDOT may exercise all rights and reme-
dies available under non-bankruptcy law
for the collection of the relevant Allowed
Claim. Notwithstanding any provision to
the contrary in this Confirmation Order,
the Disclosure Statement, the Plan or any
Plan document, nothing shall (a) affect the
ability of the State of Michigan to pursue
to the extent allowed by nonbankruptcy
law any nondebtors for any liabilities that
may be related to any tax liabilities owed
by the Debtors to the State of Michigan;
or (b) affect the rights of the State of
Michigan to assert setoff and recoupment
rights under applicable law. The Debtors
agree that they will timely file or cause to
be filed all required state tax returns and
shall otherwise comply with the provisions
of the State of Michigan Tax Code.

JJ. Effect of Confirmation Order on
Other Orders.

107. Unless expressly provided for here-
in, nothing in the Plan or this Confirma-
tion Order shall affect any orders entered
in the Chapter 11 Cases pursuant to sec-
tion 365 of the Bankruptcy Code or Bank-
ruptey Rule 9019.

KK. Inconsistency.

108. In the event of any inconsistency
between the Plan (including the Plan Sup-
plement) and this Confirmation Order, this
Confirmation Order shall govern. To the
extent any provision of any final Plan Sup-
plement document may conflict or is incon-
sistent with any provision in the Plan, the
terms of the final Plan Supplement docu-
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ment shall govern and be binding and ex-
clusive.

LL.

109. Unless otherwise provided in the
Plan or in this Confirmation Order, all
injunctions or stays in effect in the Chap-
ter 11 Cases pursuant to sections 105 or
362 of the Bankruptey Code or any order
of this Court, and extant on this Confirma-
tion Date (excluding any injunctions or
stays contained in the Plan or the Confir-
mation Order) shall remain in full force
and effect through and including the Effec-
tive Date. All injunctions or stays con-
tained in the Plan or this Confirmation
Order shall remain in full force and effect
in accordance with their terms.

Injunctions and Automatic Stay.

MM. Authorization to Consummate.

110. The Debtors are authorized to con-
summate the Plan and the Restructuring
Transactions at any time after the entry of
this Confirmation Order subject to satis-
faction or waiver (by the required parties)
of the conditions precedent to consumma-
tion set forth in Article IX of the Plan.

NN. Substantial Consummation.

111. On the Effective Date, the Plan
shall be deemed to be substantially con-
summated under sections 1101 and 1127(b)
of the Bankruptey Code.

00. No Waiver.

112. The failure to specifically include
any particular Plan Document or provision
of the Plan or Plan Document in this Con-
firmation Order will not diminish the effec-
tiveness of such document or provision nor
constitute a waiver thereof, it being the
intent of this Court that the Plan is con-
firmed in its entirety, the Plan Documents
(including, but not limited to, the Plan
Supplement, the Disclosure Statement, the
Disclosure Statement Order, the Interim
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DIP Order, the Final DIP Order, the DIP
ABL Documents, the DIP Term Loan
Documents, the Exit ABL Credit Facility
Documents, the Exit Term Loan Credit
Facility Documents, the New Organiza-
tional Documents, and the documents that
are Definitive Documentation (as defined
in the Restructuring Support Agreement))
are approved in their entirety, and all the
documents are incorporated herein by this
reference.

PP. Severability.

113. Each term and provision of the
Plan, as it may have been altered or inter-
preted in accordance with the foregoing, is
(i) valid and enforceable in accordance with
its terms; (ii) integral to the Plan and may
not be deleted or modified except in accor-
dance with Article X.A of the Plan; and
(iif) nonseverable and mutually dependent.

QQ. Effect of Non-Occurrence of Ef.
fective Date.

114, If the Effective Date does not oc-
cur, then: ‘ (1) the Plan shall be null and
void in all respects; (ii) any settlement,
compromise, release, waiver, discharge, or
exculpation embodied in the Plan (includ-
ing the fixing or limiting to an amount
certain of any Claim or Interest or Class
of Claims or Interests), assumption or re-
jection of Executory Contracts or Unex-
pired Leases effected by the Plan, and any
document or agreement executed pursuant
to the Plan, shall be deemed null and void
and without legal effect; and (iii) nothing
contained in the Plan or the Disclosure
Statement shall: (x) constitute a waiver or
release of any Claims or Interests; (y)
prejudice in any manner the rights of the
Debtors or any other Person or Entity; or
(z) constitute an admission, acknowledge-
ment, offer, or undertaking of any sort by
the Debtors or any other Person or Entity.

RR. Debtors’ Actions Post-Confirma-
tion Through the Effective Date.

115. During the period from entry of
this Confirmation Order through and until
the Effective Date, each of the Debtors
shall continue to operate its business as a
debtor in possession, subject to the over-
sight of this Court as provided under the
Bankruptey Code, the Bankruptey Rules,
and this Confirmation Order and any or-
der of this Court that is in full force and
effect.

SS. Dissolution of the Creditors’ Com-
mittee,

116. On the Effective Date, the Credi-
tors’ Committee shall dissolve, and the
members of the Creditors’” Committee and
their respective officers, employees, coun-
sel, advisors and agents shall be released
and discharged from further authority,
duties, responsibilities and obligations re-
lated to and arising from and in connec-
tion with these Chapter 11 Cases; provid-
ed, that following the Effective Date the
Creditors’ Committee shall continue in ex-
istence and have standing and a right to
be heard solely to pursue Professional
Fee Claims in accordance with Article
ILB of the Plan. Following the completion
of the remaining duties of the Creditors’
Committee set forth above, the retention
or employment of the Creditors’ Commit-
tee’s respective attorneys, accountants,
and other agents shall terminate. The Re-
organized Debtors shall no longer be re-
sponsible for paying any fees or expenses
incurred by the members of or advisors to
the Creditors’ Committee after the Effec-
tive Date.

TT. Conditions to Effective Date.

117. The Plan shall not become effective
unless and until the conditions set forth in
Article IX of the Plan have been satisfied
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or waived pursuant to Article IX.C of the
Plan.

UU. Waiver of 14-Day Stay.

118. Notwithstanding Bankruptcy Rule
3020(e), this Confirmation Order is effec-
tive immediately and not subject to any
stay.

VV. Post-Confirmation Modification

of the Plan.

119. Without the need for further order
or authorization of the Court, the Debtors
or the Reorganized Debtors, as applicable,
are authorized and empowered to make
any and all modifications to any and all
documents that are necessary to effectuate
the Plan that do not materially modify the
terms of such documents and are consis-
tent with the Plan (subject to any applica-
ble consents or consultation rights set
forth therein) and the Restructuring Sup-
port Agreement (subject to any applicable
consents or consultation rights set forth
therein). Subject to certain restrictions and
requirements set forth in section 1127 of
the Bankruptcy Code and Bankruptcy
Rule 3019, and those restrictions on modi-
fications set forth in the Plan and the
Restructuring Support Agreement, the
Debtors and the Reorganized Debtors ex-
pressly reserve their respective rights to
revoke or withdraw, or to alter, amend, or
modify materially the Plan with respect to
such Debtor, one or more times after Con-
firmation and, to the extent necessary,
may initiate proceedings in the Court to so
alter, amend, or modify the Plan, or reme-
dy any defect or omission, or reconcile any
inconsistencies in the Plan, the Disclosure
Statement, or this Confirmation Order, in
such manner as may be necessary to carry
out the purposes and intent of the Plan.
Any such modification or supplement shall
be considered a modification of the Plan
and shall be made in accordance with Arti-
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cle X.A of the Plan and subject to the
terms of the Restructuring Support Agree-
ment.

WW. Miscellaneous.

120. Nothing in this Confirmation Order
shall be deemed to (a) grant or authorize
liens on the Debtors’ leasehold interests in
real property or (b) grant or authorize
rights in Debtors’ leasehold interests in
real property to any party in a manner
inconsistent with applicable law.

XX. Final Order.

121. This Confirmation Order is a Final
Order and the period in which an appeal
must be filed will commence upon entry of
this Confirmation Order.

YY. Retention of Jurisdiction.

122. The Court may properly, and upon
the Effective Date shall, to the full extent
set forth in the Plan, retain jurisdiction
over all matters arising out of, and related
to, the Chapter 11 Cases, including the
matters set forth in Article XI of the Plan
and section 1142 of the Bankruptey Code.
To the extent it is not legally permissible
for the Court to have exclusive jurisdiction
over any of the foregoing matters, the
Court shall have non-exclusive jurisdiction
over such matters to the fullest extent
legally permissible. Notwithstanding any-
thing to the contrary in this Confirmation
Order or the Plan, the Court’s retention of
jurisdiction shall not govern the enforce-
ment of the Exit Credit Facilities or the
documents executed in connection there-
with or any liens, rights, or remedies re-
lated thereto, the New Organizational
Documents except to the extent that this
Confirmation Order has been vacated or
reversed, but instead, such enforcement
shall be governed as set forth in the appli-
cable Exit Credit Facilities Documents
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and the New Organizational Documents,
as applicable,

Prepared by: Kirkland & Ellis LLP (coun-
sel to the Debtors and Debtors in Posses-
sion)

Pittsburgh, Pennsylvania

5.

Exhibit 1

Plan of Reorganization

Please refer to Document No. 695

Exhibit 2

Confirmation and Effective
Date Notice

The Debtors in these chapter 11 cases,
along with the last four digits of each Debtor’s
federal tax identification number, are: rue2l,
inc. (1645); Rhodes Holdco, Inc. (6922); r
services llc (9425); and rue services corpora-
tion (0396). The location of the Debtors' ser-
vice address is: 800 Commonwealth Drive,
Warrendale, PA 15086.

The other respondents are: PREIT Services,
L1C, The State of Michigan, Department of
Treasury, Aronov Realty Management, Brix-
mor Property Group, Inc., ShopOne Centers
REIT, Inc., UBS Realty Management, and
Weitzman Management Corporation, Los Lu-
nas Investors, LLC CBL & Associates Man-
agement, Inc., Bloomfield Holdings, LLC, IR-
EIT Louisville Dixie Valley, L.L.C., IREIT
West Valley City Lake Park, L.L.C., Yuma
Palms LeaseCo, L.L.C., Honey Creek DST,
IRC Bradley Commons, L.L.C., IRC Golden-
rod Marketplace II, L.L.C., IRC Stone Creek,
L.L.C., IRC Timmerman Plaza, L.L.C., KRG
Aiken Hitchock, LLC, KRG Plaza Green,
Leeds Retail Center, LLC, Duluth (Gwinnett)
SSR, LLC, 3503 RP Jackson Columns, L.L.C.,
3503 RP Summerville Azalea Square, L.L.C,,
3503 RP Waco Central Limited Partnership,
Inland Western Spartanburg, L.L.C., RPAI
Lakewood, L.L.C., RPAl Mansfield Limited
Partnership, RPAI McDonough Henry Town,

Attachment

IN THE UNITED STATES
BANKRUPTCY
COURT

FOR THE WESTERN DISTRICT
OF PENNSYLVANIA

In re: rue2l, inc., et al.,® Debtors.
rue2l, inc., et al., Movants,
V.

Official Committee of Unsecured Credi-
tors, et al.t, Respondent.

Case No. 17-22045 (GLT)
Chapter 11
(Jointly Administered)

Related to Docket No. 315, 316, 695, 697,
844

LL.C. and WHLR-Village of Martinsville,
LLC, Bloomfield Holdings, LLC, 3503 RP
Jackson Columns, L.L.C., 3503 RP Waco Cen-
tral Limited Partnership, RPAI Lakewood,
L.LC., and RPAI McDonough Henry Town,
L.L.C., ARC NPHUBOHO001, LLC, Centennial
Real Estate Company, LLC, C.E. John Com-
pany, Inc., Deutsche Asset & Wealth Manage-
ment, Foursquare Properties, Inc., Gem Real-
ty Capital, Inc., KRE Colonie Owner, LLC,
The Macerich Company, PGIM Real Estate,
Southgate Mall Associates, LLP, Starwood
Retail Partners LLC, and Vintage Real Estate,
LLC, Coventry IIl/Satterfield Helm Valley
Fair, LLC, Mt. Pleasant Shopping Center,
LLC, Adrian Acquisition, LLC, Merle Hay In-
vestors, LLC, and Capital Mall JC 1, LLC,
Surprise Marketplace Holdings, Weingarten
Realty Investors, Weingarten 1-4 Clermont
Landing, LLC, WRI Alliance Riley Joint Ven-
ture, and WRI Mueller, LLC, Experian Mar-
keting Solutions, Inc., Landlords DDR Corp.,
DLC Management Corp., GGP Limited Part-
nership, Gregory Greenfield & Associates
Ltd., Jones Lang LaSalle Americas, Inc.,
Northwest Capital Investment Group, LLC,
Regency Centers Corp., Rouse Properties,
11C, ShopCare Properties, LP, and Wood-
mont Companies, Winthrop Resources Corpo-
ration, Spinoso Real Estate Group, Washing-
ton Prime Group Inc.
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NOTICE OF (I) ENTRY OF ORDER
CONFIRMING THE DEBTORS’
FIRST AMENDED JOINT PLAN
OF REORGANIZATION PURSU-
ANT TO CHAPTER 11 OF THE
BANKRUPTCY CODE AND (ID)
OCCURRENCE OF EFFECTIVE
DATE

TO ALL CREDITORS, INTEREST
HOLDERS, AND OTHER PARTIES IN
INTEREST:

PLEASE TAKE NOTICE that an or-
der [Docket No. [@]] (the “Confirmation
Order”) confirming the Debtors’ First
Amended Joint Plan of Reorganization
Pursuant to Chapter 11 of the Bankruptcy
Code (as may be modified, the “Plan”), was
entered by the Honorable Gregory L. Tad-
donio, United States Bankruptcy Judge,
and docketed by the Clerk of the United
States Bankruptcy Court for the Western
District of Pennsylvania (the “Court”) on
[@], 2017. Unless otherwise defined in this
notice, capitalized terms used in this notice
shall have the meanings ascribed to them
in the Plan and the Confirmation Order.

PLEASE TAKE FURTHER NOTICE
that copies of the Confirmation Order, the
Plan, and the related documents, are avail-
able on this Court’s website at httpy//www.
pawb.uscourts.gov and free of charge on
www.keelle.net/rue2l. To access this
Court’s website, you will need a PACER
password and login, which can be obtained
at httpy//www.pacer.psc.uscourts.gov.

PLEASE TAKE FURTHER NOTICE
that the Effective Date occurred on Sep-
tember [7], 2017.

PLEASE TAKE FURTHER NOTICE
that, unless otherwise provided by the
Plan, the Confirmation Order, any other
applicable order of the Bankruptey Court,
or agreed to by the holder of an Allowed
Administrative Claim and the Debtors, all
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Attachment—Continued

requests for Payment of Administrative
Claims, other than Administrative Claims
arising under section 503(b)(9) of the
Bankruptey Code which were required to
be Filed by the Bar Date, must be Filed
and served on the Debtors no later than
October [7], 2017 (the “Administrative
Claims Bar Date”). Holders of Administra-
tive Claims that are required to File and
serve a request for payment of such Ad-
ministrative Claims that do not File and
serve such a request by the Administrative
Claims Bar Date shall be forever barred,
estopped, and enjoined from asserting
such Administrative Claims against the
Debtors, or their property and such Ad-
ministrative Claims shall be deemed dis-
charged as of the Effective Date.

PLEASE TAKE FURTHER NOTICE
that, unless otherwise provided by an or-
der of the Bankruptey Court, any Proofs
of Claim based upon the rejection of the
Debtors’ Executory Contracts or Unex-
pired Leases pursuant to the Plan or oth-
erwise, must be Filed with the Notice and
Claims Agent on or before the later of
the date that is thirty (30) days after (i)
notice of the Effective Date; or (ii) the
date on which the Reorganized Debtors
remove an Executory Contract or Unex-
pired Lease from the Assumed Executo-
ry Contract and Unexpired Lease
Schedule on or after the Effective Date
pursuant to Article V.A of the Plan, as
applicable (the “Rejection Date”); pro-
vided, however, that the Rejection Date
with respect to any Unexpired Lease of
non-residential real property shall not
occur until the date the Debtors relin-
quish control of the premises by notify-
ing the affected landlord in writing of
the Debtors’ surrender of the premises
and (x) turning over key, key codes, and
security codes, if any, to the affected
landlord, or (y) notifying the affected
landlord in writing that the keys, key
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Attachment—Continued

codes, and security codes, if any, are not
available, but the landlord may rekey
the leased premises.

PLEASE TAKE FURTHER NOTICE
that the Plan and its provisions are bind-
ing on the Debtors, the Reorganized Debt-
ors, any holder of a Claim against, or
Interest in, the Debtors and such holder’s
respective successors and assigns, whether
or not the Claim or Interest of such holder
is Impaired under the Plan and whether or
not such holder or Entity voted to accept
the Plan.

Dated: [@], 2017
/s/ Draft

Jonathan S. Henes, P.C. (admitted pro hac
vice)

Robert A. Britton (admitted pro hac vice)
George Klidonas (admitted pro hac vice)
KIRKLAND & ELLIS LLP

KIRKLAND & ELLIS INTERNATION-
AL LLP

601 Lexington Avenue

New York, New York 10022

Telephone: (212) 446-4800

Facsimile: (212) 446-4900

Counsel to the Debtors and Debtors in
Possession

Eric A. Schaffer (PA 1.D. # 30797)
Jared S. Roach (PA I.D. # 307541)
REED SMITH LLP

225 Fifth Avenue

Pittsburgh, Pennsylvania 15222
Telephone: (412) 288-3131
Facsimile: (412) 288-3063

Local Counsel to the Debtors and Debtors
in Possession

W
O E KEY NUMBER SYSTEM
T

IN RE: TAM OF ALLEGHENY LLC
d/b/a Stonefront Witch Way Inn,
Debtor.

Rosemary C. Crawford,
Trustee, Movant,

V.

2827 California Inc. and Mary Lou Fil-
singer, Individually and as President of
2827 California Inc., Respondents.

Case No. 13-23143-GLT

United States Bankruptey Court,
W.D. Pennsylvania.

Signed September 29, 2017

Background: Creditor that had not re-
ceived any distribution of estate assets ob-
jected to final report of Chapter 7 trustee.

Holdings: The Bankruptcy Court, Grego-
ry L. Taddonio, J., held that:

(1) while creditor that had financed pur-
chase of tavern by debtor’s principal,
and that asserted security interest in
liquor license that debtor used to oper-
ate tavern, appeared to have satisfied
each of requirements for attachment of
its security interest under Pennsylva-
nia law, its failure to file financing
statement with the Secretary of the
Commonwealth of Pennsylvania, in-
stead making only a fixture filing,
meant that its security interest was
unenforceable against trustee;

(2) mere fact that creditor may not have
received notice of debtor’s Chapter 7
filing in time to file a proof of claim did
not enable it to receive distribution,
not even after payment in full of all
timely filed claims, given its failure to
take any action to protect its interests
after learning of debtor's bankruptcy
filing; and
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Request for Counsel Fees

[30-32] Lastly, Defendant’s Complaint
requests an award of counsel fees and cost
of suit. (Docket No. 1, at 5, 12). PACA
allows parties to recover attorney’s fees
and costs if provided for in the contract.
Spectrum Produce Distrib., Inc. v. Fresh
Mktg., Inc., No. CIV. 11-06368 JBS, 2012
WL 2369367, at *2 (D.N.J. June 20, 2012)
(citing Pacific Intern. Mktg., Inc. v. A & B
Produce, Inc., 462 F.3d 279, 286 (3d Cir.
2006); Country Best v. Christopher Ranch,
LLC, 361 F.3d 629, 632-33 (11th Cir.
2004)). Language contained in a supplier’s
invoices can be sufficlent to create a con-
tractual obligation for fees and costs. Spec-
trum Produce Distrib., Inc., 2012 WL
2369367, at *2. Here, Krisp-Pak’s invoices
state that “attorney’s fees necessary to
collect any balance owed hereunder shall
be considered sums owing in connection
with this transaction under the PACA
trust.” (Invoices, Trial Ex. P-4). GFP
agreed to this term by accepting the pro-
duce from Krisp-Pak. Since the contract
between Krisp-Pak and GFP permits at-
torney’s fees, Alliance is entitled to an
award of attorney’s fees and costs of suit.

CONCLUSION

For the forgoing reasons, judgment is
entered in favor of Alliance and against
Defendant in the amount of $292,444.20.
That amount is and shall be deemed non-
dischargeable pursuant to Section 523(a)(4)
of the Bankruptey Code. Additionally,
judgment is entered in favor of Alliance
and against Defendant for reasonable costs
and attorney’s fees. Those costs and fees,
as further set by the Court, are and shall
be non-dischargeable under Section
523(a)(4) of the Code. This Court will issue

1. The Debtors in these chapter 11 cases,
along with the last four digits of each Debtor’s
federal tax-identification number, include:
rue2l, inc. (1645); Rhodes Holdco, Inc.
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an appropriate Order entering judgment in
the amount of $292,444.20 as non-dis-
chargeable and rendering judgment that
attorney’s fees and costs, in an amount to
be established, are also non-dischargeable.
The only open issue will be the amount of
those attorney’s fees and costs. Alliance
shall file, within thirty days of the date of
the Order memorializing this Opinion, an
affidavit of services rendered with the
amount sought for attorney’s fees and
costs along with a proposed form of order
on notice to Defendant and Defendant’s
counsel. This Court will enter a subse-
quent Order establishing the amount of
attorney’s fees and costs that are non-
dischargeable consistent with this decision.
To the extent Alliance fails to file the
affidavit of services rendered and amount
sought for attorney’s fees and costs within
thirty days of the date of the Order memo-
rializing this Opinion, then Alliance shall
be deemed to have waived any attorney’s
fees and costs derived from this decision.
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IN RE: RUE21, INC,, et al.,! Debtors.
Case No. 17-22045-GLT

United States Bankruptcy Court,
W.D. Pennsylvania.

Signed 09/08/2017

Background: Objection was filed to debt-
ors’ proposed Chapter 11 plan, based on
nondebtor release incorporated in plan.

Holdings: The Bankruptcy Court, Grego-
ry L. Taddonio, J., held that:

(6922); r services llc (9425); and rue services
corporation (0396). The location of the Debt-
ors’ service address is: 800 Commonwealth
Drive, Warrendale, Pennsylvania 15086.

779



	Binder1_Papercraft. pdf
	126_B.R._926
	127_B.R._346
	129_B.R._56
	Insider Opinion
	165_B.R._980
	187_B.R._486
	211_B.R._813
	160_F.3d_982
	247_B.R._625
	In re Papercraft Corp
	323_F.3d_228


	Final Seven Fields Binder1
	Earned Capital Corp.

	Final _Sharon Steel_Binder1
	20180502113851509
	20180502113902626

	Allegheny Int'l_Final_Binder1
	20180501161445783

	Final_Binder1_Busy Beaver
	19_F.3d_833

	Binder1
	95_B.R._921
	135_B.R._15
	135_B.R._17
	945_F.2d_635

	Final_River Entertainment_Binder1
	River Entertainmnet_Binder1
	467_B.R._808


	Binder1_ID Craig
	138_B.R._490

	Binder_Taylor Freeland & Kronz
	105_B.R._288
	118_B.R._272
	938_F.2d_420
	503_U.S._638
	150_B.R._633

	Binder1
	Jeanette Corporation

	Final _Conneaut_Binder1
	543_B.R._193
	In re Trustees of Conneaut Lake Park Inc.(4.12.16)pdf
	551_B.R._577 (5.4.16)
	554_B.R._100 (8.1.16)
	563_B.R._784 (2.3.17)
	564_B.R._495.(2.21.17) pdf
	855_F.3d_519 (5.2.17)
	577_B.R._474 (12.15.17)

	Binder2
	20180502103001215

	Countrywide
	Binder_Shubh Hotels
	Reflagging_439_B.R._637
	Order Appointing Trustee
	476_B.R._181
	495_B.R._274

	Rue 21 _Binder1
	20180501152112817

	In re Lansaw
	J&S Properties (Phoenician)
	FSC Corp.
	In re Tomco
	In re Howard
	City of PGH Prop Dev.



