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[9] Here, in contrast, the equities
weigh heavily in favor of reopening the
case. First, the refusal to reopen would
be unjust to the creditors, as the Accounts
Receivable Action is potentially a significant asset to the three estates. Second,
the Trustee purposely closed the bankruptcy cases, but he did not intend thereby
to abandon the Accounts Receivable Action. In closing the cases, he apparently
(and mistakenly) believed that he could
administer the assets of ACEI, CCT, and
ATSCO via the lead ARI bankruptcy case.
His continued pursuit of the Accounts Receivable Action demonstrates that he did
not intend to abandon this adversary proceeding. Likewise, the Defendants’ continued participation in discovery after the
cases were closed demonstrates that they
did not believe the Trustee had abandoned
the Accounts Receivable Action. Unlike in
Arboleda, the Accounts Receivable Action
was commenced prior to closing the ACEI,
CCT, and ATSCO cases. The Trustee
filed the original complaint more than a
year before the cases were closed.
Under Rule 15(c)(1)(B) an amendment
relates back to the date of the original
complaint if ‘‘the amendment asserts a
claim or defense that arose out of the
conduct, transaction, or occurrence set
out—or attempted to be set out—in the
original pleading.’’ Clearly, the amended
complaint asserts a claim that arose out of
the same conduct, transactions, or occurrences set forth in the original complaint.
Accordingly, this Court will sua sponte
reopen the bankruptcy cases of ACEI,
CCT, and ATSCO to permit the Trustee to
continue pursuit of the Accounts Receivable Action.1
1.

The Court will also deny the Defendants’
motion to dismiss as to the ‘‘turnover claims,’’
‘‘quantum meruit claims,’’ and ‘‘unjust enrichment claims,’’ as all of these are the same
with respect to the amounts of accounts re-
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Conclusion
For the reasons discussed above, I will
order that the bankruptcy cases for ACEI,
CCT, and ATSCO be reopened and I will
deny the Defendants’ motion to dismiss.
Furthermore, the three orders that closed
the cases will be vacated.
ORDER
For the reasons set forth in the Court’s
memorandum opinion of this date, the Defendants’ motion to dismiss is denied and
the orders that closed the Chapter 7 cases
of Automotive Caliper Exchange Incorporated (Case No. 05–20026, D.I. 8), Car
Component Technologies, Inc. (Case No.
05–20027, D.I. 8) and ATSCO Products,
Inc. (Case No. 05–20025, D.I. 8) are hereby vacated.

,
In re SHUBH HOTELS PITTSBURGH,
LLC, Debtor.
No. 10–26337JAD.
United States Bankruptcy Court,
W.D. Pennsylvania.
Nov. 23, 2010.
Background: Chapter 11 debtor-hotel
owner moved for authority to execute 15–
year franchise agreement with operator of
large hotel franchise, so as to re-flag hotel
following termination of debtor’s previous
franchise. Secured lender objected.
ceivable. As such, these additional counts
will not likely result in any additional evidence being presented at trial, and so this
Court will refrain from ruling on these counts
until the conclusion of trial.
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Holdings: The Bankruptcy Court, Jeffery
A. Deller, J., held that:
(1) proposed agreement was appropriate
exercise of debtor’s business judgment;
(2) approval of franchise agreement would
not amount to prohibited sub rosa or
de facto plan of reorganization; and
(3) assuming that transaction violated loan
documents, lender was entitled only to
adequate protection for transaction.
Motion granted.
1. Bankruptcy O3061, 3070, 3085
When debtor seeking to use, sell, or
lease estate property outside ordinary
course of business establishes a prima facie case supporting contemplated transaction, an objector to the proposed transaction is required to produce some evidence
supporting its objection; mere argument or
conclusory allegation is not enough. 11
U.S.C.A. § 363(b)(1).
2. Bankruptcy O3061, 3069, 3085
In reviewing debtor’s exercise of its
business judgment, in deciding motion for
authorization to use, sell, or lease estate
property outside ordinary course of business, court looks at whether the proposed
transaction (1) represents a business decision, (2) is made with disinterestedness, (3)
is made with due care, (4) is made in good
faith, and (5) does not constitute an abuse
of discretion or waste of corporate assets.
11 U.S.C.A. § 363(b)(1).
3. Bankruptcy O3061
Chapter 11 debtor-hotel owner’s proposed 15-year franchise agreement with
large hotel franchisor, which would result
in re-flagging of debtor’s hotel following
termination of its previous franchise, was
appropriate exercise of debtor’s business
judgment; transaction did not involve selfdealing with any insider of debtor, transaction was closely scrutinized by debtor’s

management, creditors committee, United
States Trustee (UST), and court, transaction represented good-faith effort to reflag debtor’s hotel, and transaction was not
abuse of discretion or waste of corporate
assets, but would benefit estate and reorganization
efforts.
11
U.S.C.A.
§ 363(b)(1).
4. Bankruptcy O3061
Court’s approval of transaction in
which Chapter 11 debtor-hotel owner
sought to enter into 15-year franchise
agreement with operator of large hotel
franchise would not amount to prohibited
sub rosa or de facto plan of reorganization,
inasmuch as agreement did not articulate
terms for plan of reorganization, agreement did not require secured lender or
other creditor to vote in favor of any reorganization plan, terms of agreement did
not dictate priority scheme or timing and
amount of money to be paid to creditors,
and adoption of franchise would not require lender or other entities to release
their claims against debtor or its officers
or directors. 11 U.S.C.A. § 363(b)(1).
5. Bankruptcy O3061
Where a transaction has the effect of
dictating the terms of a prospective Chapter 11 plan, it will constitute a prohibited
sub rosa plan.
6. Bankruptcy O3061
Transaction amounts to prohibited sub
rosa Chapter 11 plan of reorganization if it
(1) specifies the terms of any future reorganization plan, (2) restructures creditors’
rights, and (3) requires that all parties
release claims against the debtor, its officers and directors, and its secured creditors.
7. Bankruptcy O3061
That a transaction affects Chapter 11
debtor’s reorganization does not automati-
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cally convert the contemplated transaction
into prohibited sub rosa plan.

U.S.C. §§ 157(b)(2)(M), 157(b)(2)(O), and
1334(b).

8. Bankruptcy O3062
Assuming that Chapter 11 debtor-hotel owner’s entry into proposed franchise
agreement with large hotel franchisor violated secured lender’s loan documents,
lender was entitled only to adequate protection for transaction.
11 U.S.C.A.
§ 363(b)(1), (e).

Shubh Hotels Pittsburgh, LLC (the
‘‘Debtor’’) is the current owner of a 713
room hotel located at or near Pittsburgh’s
Point State Park. The Debtor acquired the
hotel, which is Pittsburgh’s largest and
arguably most recognizable given its location, in 2006. The hotel had operated as
Hilton Hotel since the time of its construction in 1959 until September of 2010 when
the Hilton company terminated the Debtor’s franchise. Since the termination of
the Hilton flag, the Debtor has operated
its hotel as an independent hotel with no
prominent flag.

9. Bankruptcy O3062
Secured lender was adequately protected with respect to Chapter 11 debtor’s
proposed franchise agreement with operator of large hotel franchise by equity cushion that existed in value of debtor’s hotel
and by debtor’s willingness to make periodic interest payments to lender. 11
U.S.C.A. § 363(b)(1), (e).

David K. Rudov, Rudov & Stein, Scott
M. Hare, Pittsburgh, PA, for Debtor.
Joseph M. Fornari Jr., Norma Hildenbrand, Pittsburgh, PA, for U.S. Trustee.
Christopher A. Boyer, David W. Lampl,
John M. Steiner, Leech Tishman Fuscaldo
& Lampl, LLC, Pittsburgh, PA, for Creditor Committee.
MEMORANDUM OPINION 1
JEFFERY A. DELLER, Bankruptcy
Judge.
The matter before the Court is Shubh
Hotels Pittsburgh, LLC’s motion to execute a Franchise Agreement with Wyndham Hotels and Resorts, LLC. This matter is a core proceeding over which this
Court has jurisdiction pursuant to 28
1.

This Memorandum Opinion constitutes the
Court’s findings of fact and conclusions of law

By the motion, the Debtor wants to
enter into a fifteen year franchise agreement with Wyndham Hotels and Resorts,
LLC. By this non-ordinary course transaction, the Debtor will re-flag the hotel as a
‘‘Wyndham Grand,’’ which is a quality full
service hotel brand sponsored by Wyndham.
[1] Section 363(b)(1) of the United
States Bankruptcy Code provides that a
debtor ‘‘may use, sell, or lease, other than
in the ordinary course of business, property of the estate.’’ 11 U.S.C. § 363(b)(1).
Courts have held that in determining
whether to authorize a debtor’s use, sale
or lease of property of the estate under
Section 363(b)(1), the debtor-in-possession
is required to show that a sound business
purpose justifies the debtor’s contemplated actions. In re Montgomery Ward
Holding Corp., 242 B.R. 142, 147 (D.Del.
1999); see also In re Lionel Corp., 722
F.2d 1063, 1071 (2d Cir.1983); In re Continental Air Lines, Inc., 780 F.2d 1223,
1226 (5th Cir.1986); and In re Titusville
Country Club, 128 B.R. 396, 399 (Bankr.
pursuant to Fed.R.Bankr.P. 7052.
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W.D.Pa.1991). Courts have also held that
a court should accept a debtor’s business
judgment, unless there is evidence of bad
faith. In re: Grand Prix Associates, Inc.,
No. 09–16545DHS, 2009 WL 1850966, *5
(Bankr.D.N.J. June 26, 2009) (citing In re
Sycom Enterprises, L.P., 310 B.R. 669,
675 (Bankr.D.N.J.2004), In re Aerovox,
Inc., 269 B.R. 74, 80 (Bankr.D.Mass.2001)
and In re Logical Software, Inc., 66 B.R.
683, 686 (Bankr.D.Mass.1986)).
Of
course, when the debtor establishes a prima facie case supporting its contemplated
transaction, an objector to the proposed
transaction is also required to produce
some evidence supporting its objection as
mere argument or conclusory allegation is
not enough. See Lionel, supra, at 1071.
The Wyndham transaction proposed by
the Debtor is supported by the Official
Committee of Unsecured Creditors. The
Debtor’s secured lender, Carbon Capital
Real Estate II CDO–2005–1 Ltd. through
its servicer Black Rock Financial Management, Inc. (collectively, the ‘‘Lender’’) has
objected to the proposed franchise transaction. A fair reading of the Lender’s objection is that the secured creditor contends
that the Wyndham transaction has been
proposed by the Debtor in bad faith and as
a litigation tactic to stall the Lender’s foreclosure efforts. The Lender also complains that the Wyndham franchise should
not be approved because the Lender (pursuant to its loan documents with the Debtor) has some sort of veto power over the
re-flagging of the hotel. The Lender also
contends that the hotel is better off as a
Hilton franchise, as opposed to being reflagged as a Wyndham Grand.
The record reflects that Dr. Kiran Patel
directly or indirectly owns and controls the
Debtor. While the documentation formally turning over control of the Debtor to
Dr. Patel provides that he acquired his
interest after the filing of this bankruptcy

for little or no consideration, the record
reflects that Dr. Patel had a fair amount of
involvement with the Debtor in the year or
so leading up to the Debtor’s bankruptcy
filing. In terms of bad faith, the Lender
contends that the franchise motion is part
of a scheme by Dr. Patel and his associates
(including Mr. Jai Lalwani and Mr. Lalwani’s companies known as Black Diamond
Hospitality, Black Diamond Super Group
and Fuel Group) to ‘‘kill’’ the Lender’s
interests.
The Court has previously noted that the
Debtor’s transactions with Dr. Patel and
his affiliates ‘‘raise some eyebrows.’’ The
evidence introduced throughout these proceedings reflects that Dr. Patel and his
associates appeared to control hotel operations prior to the Debtor’s bankruptcy filing and thereafter as ‘‘one team.’’ From
time to time, Dr. Patel and his associates
diverted hotel revenues away from the hotel (and the Lender’s security interest) for
their own benefit all the while trade vendors of the hotel remained unpaid. The
diversion of funds also occurred all the
while major construction and renovation
projects remained uncompleted and protracted at the hotel (which, in turn, was
one of the reasons why Hilton terminated
the Debtor’s flag). The record also includes evidence of the fact that hotel revenues were improperly diverted to other
Patel/Lalwani projects in other parts of
the country.
Dr. Patel, however, defended these
transactions by claiming that he has been
duped by Mr. Lalwani. But, the record
reflects that Dr. Patel has not immediately
disassociated himself from Mr. Lalwani.
In fact, the record reflects that Mr. Lalwani was permitted to continue to interject
himself into the Debtor’s affairs post-petition as the hotel sought out a new flag. In
addition, the record reflects that immediately after the bankruptcy filing, the Debt-
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or remitted unauthorized post-petition
payments to or for the benefit of Mr.
Lalwani or his companies. The Debtor
also remitted funds to Mr. Lalwani’s ‘‘legal
quarterback,’’ Jonathan Kamin, Esq.2
All of the questionable transactions provided the Court with ample cause pursuant
to 11 U.S.C. § 1104 to both appoint an
examiner in this case to monitor the Debtor’s receipts and disbursements and to terminate the Debtor’s exclusive period to
propose a plan of reorganization pursuant
to 11 U.S.C. § 1121. Indeed, this Court
did so by way of bench order on November
4, 2010, which was later memorialized by
way of written Order dated November 8,
2010. But for the fact that this case has a
very active Official Committee of Unsecured Creditors that is represented by
competent legal counsel,3 the Court may
have appointed a trustee. Instead, the
Court elected to exercise its discretion and
defer inserting a trustee at this time.
Notwithstanding the short shrift given in
the pleadings filed by the Debtor and Dr.
Patel with respect to the questionable
transactions, the Court cautions such parties that if any more shenanigans occur,
the Court will appoint a trustee.
Now, does all of this background mean
that the Wyndham transaction is a bad
faith litigation tactic? The Court concludes that it is not.
The fact is Hilton terminated the Debtor’s flag, which in-turn resulted in this
bankruptcy case. By summarizing the
2.

Attorney Kamin had entered his appearance
in this bankruptcy case as ‘‘special counsel’’
for the Debtor. But, no formal application
has ever been filed pursuant to 11 U.S.C.
§ 327. Nor has any affidavit of disinterestedness or disclosure of compensation been filed
as required by 11 U.S.C. § 329 and Fed.
R.Bankr.P. 2014, 2016 and 2017. The Court
notes that the Office of the U.S. Trustee has
been present at various hearings on this matter. The Court assumes that the Office of the
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events this way, the Court is not suggesting that Hilton’s termination of the Debtor’s franchise was wrong. That decision
(either positively or negatively) is potentially left for another day. The record
nonetheless, reflects that the Debtor, its
officers and its agents have a significant
amount of responsibility for the Debtor’s
state of affairs. No matter what has occurred, the undisputed record is that this
hotel needs a new flag.
In determining whether the Debtor has
exercised its sound business judgment in
proposing the Wyndham franchise, the
question is not whether the Court would
rather have the hotel be a Hilton (or some
other hotel franchise for that matter) or a
Wyndham Grand. The question also is not
whether the Court or any individual creditor (such as the Lender) would make a
better business decision. Rather, the
question is whether the Debtor, when it
chose to enter into the Wyndham transaction, appropriately exercised its business
judgment.
[2, 3] In reviewing the Debtor’s exercise of its business judgment, the Court
looks at whether the proposed transaction
(1) represents a business decision, (2) is
made with disinterestedness, (3) is made
with due care, (4) is made in good faith,
and (5) does not constitute an abuse of
discretion or waste of corporate assets.
See e.g. In re Adelphia Communications
Corp., No. 02–41729REG, 2004 WL
1634538, *2 (Bankr.S.D.N.Y. June 22,
2004).4
U.S. Trustee, whose duties include monitoring
a debtor’s transactions with attorneys, is undertaking whatever investigation it deems appropriate with respect to the transactions that
have come to light in these proceedings.
3.
4.

See 11 U.S.C. § 1103(c).
In the sale context, some courts examine (1)
whether there is a sound business purpose for
the sale; (2) whether the proposed sale price
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It is undisputed that the transaction
proposed with Wyndham is a business decision—so the first factor is met. As to
the second factor—disinterestedness—this
element is met because there is no evidence that the Wyndham transaction constitutes any self-dealing with any insider of
the Debtor. The third criterion—due
care—appears to be challenged by the
Lender. In this regard, the Lender complains that the Wyndham transaction is
moving along with ‘‘light speed.’’ The
Lender also complains regarding: (a) the
due diligence, or lack thereof, conducted
by Wyndham, and (b) the fact the Dr.
Patel never met face-to-face with Wyndham executives.
With respect to the speed of the transaction, it has not been at light speed. The
Motion was filed on September 20th—
more than a month ago. In fact, the delay
occasioned by the intervening litigation has
caused this transaction to be closely scrutinized not only by the Debtor’s management, but also by the Official Committee of
Unsecured Creditors, the U.S. Trustee,
and all of the professionals involved in this
case. Of course, the Court has scrutinized
the transaction closely as well. It therefore appears that this transaction has had
more than a sufficient amount of, and time
for, deliberation.
With respect to due diligence, Wyndham’s due diligence is irrelevant as there
is no dispute that the transaction is an
arm’s length transaction in which Wyndham has proceeded in good faith. To the
extent Wyndham’s due diligence is relevant, the Court would note that Jeff Wagis fair; (3) whether the debtor has provided
adequate and reasonable notice of the transaction; and (4) whether the buyer has acted
in good faith. See Lionel, 722 F.2d at 1071.
There is no dispute that notice of the proposed Wyndham transaction has been adequate. As to the remaining factors set forth
in Lionel, they are subsumed in the five-part

oner—the President of Wyndham Hotels
and Resorts—was present at much of the
trial of this matter and counsel of Wyndham was present throughout. If Wyndham’s eyes were not open at the outset of
these proceedings, they surely are now.5
As to the Debtor’s deliberations, it also
is not material that Dr. Patel never met
Mr. Wagoner personally. The record reflects the Dr. Patel’s surrogates undertook
due diligence on his behalf, and both Dr.
Patel and the Debtor are represented by
sophisticated counsel. In addition, the
Court is not convinced that Dr. Patel never
met with Wyndham executives, as both
Mr. Wagoner and Dr. Patel spent several
days together in this Court’s courtroom.
With respect to the fourth criterion—
good faith—this Court has already determined above that the Wyndham transaction has not been proposed for an improper purpose. The transaction represents a
good faith effort to re-flag the hotel.
As to the fifth criterion, this Court finds
that the contemplated Wyndham transaction does not constitute an abuse of discretion or waste of corporate assets.
Throughout the evidentiary hearing on this
matter, the Debtor has highlighted the
importance of re-flagging the hotel; that
is, re-flagging is key to the Debtor recapturing of lost revenue and mitigating the
concerns of existing reservation holders
and employees regarding the long-term viability of the hotel. Specifically, the evidence shows that re-flagging the hotel as a
Wyndham Grand will eliminate the conexamination set forth above in the body of
this Memorandum Opinion.
5.

Mr. Wagoner also testified that Wyndham
representatives visited the hotel, and as part
of its due diligence inspected it, met with the
hotel’s manager, and obtained various financial information.
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tinuing harm to the Debtor and this bankruptcy estate resulting from continued operation of the hotel as an ‘‘independent’’
unbranded guest lodging facility. In this
regard, the evidence of record indicates:
(i) The Debtor has been without a
national reservation system and has
been deprived of 21% to 25% of its
historic revenue for almost three
months. That circumstance has significantly harmed the Debtor. A representative of Wyndham testified that it is
prepared to immediately provide the hotel with access to its national reservation
system once the Wyndham Franchise
Agreement is authorized. The Debtor’s
witnesses testified that participation in
the Wyndham national reservation system will enhance revenue and profitability.
(ii) A significant percentage of hotel
revenue is derived from conference/convention business; and brand affiliation
and resources play a large role in attracting that business. The absence of a
national flag and the present uncertainty
surrounding the Debtor’s desire to a
become a Wyndham Grand places the
Debtor at a disadvantage to compete for
the 2011 conference/convention business.
Wyndham’s representative testified at
trial about Wyndham’s extensive contacts with some of the largest corporations and organizations in both this market and nationally and further testified
that it would immediately provide the
Debtor with assistance from Wyndham’s
group sales team with respect to conference/convention business.
(iii) Since the termination of its former franchise agreement, the Debtor
has gone without significant marketing
campaigns. The absence of marketing
traditionally provided by its franchisor
has harmed the Debtor’s business.
Wyndham’s representative has testified
as to Wyndham’s commitment to imple-

643

ment a marketing campaign for the hotel once the Wyndham Franchise Agreement is authorized.
(iv) Additional improvements to the
hotel are needed. The Wyndham Franchise Agreement contains a list of property improvements and provides for a
loan of up to $1,000,000 by Wyndham to
the Debtor which would fund the agreed
upon improvements to the hotel. Wyndham’s representatives have also represented that Wyndham is prepared to
make the improvement loan immediately
available to the hotel, pursuant to the
terms of the Franchise Agreement and
related agreements, once same are approved and effectuated.
(v) Since the termination by its former franchisor, the Debtor has operated
without: (i) the support of famous trademarks or copyrights, (ii) access to customer loyalty or referral programs, or
(iii) centralized franchisor support functions such as a proprietary property
management system, promotional programs, management and personnel
training and/or operational standards,
procedures and techniques. The lack of
these privileges, which have been traditionally enjoyed by the hotel through
Hilton, have been and remain harmful to
the Debtor’s business. Wyndham has
represented that it will provide all of
these benefits to the hotel, as set forth
in the Franchise Agreement, once the
Wyndham Franchise Agreement is authorized.
(vi) The hotel is more valuable as a
Wyndham Grand. The only appraisal
and expert value testimony presented to
the Court valued the hotel at $54 million
as of September 7, 2010 and this appraisal further valued the hotel at $58
million as of December 31, 2010 if the
property is franchised as a Wyndham
Grand.
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(vii) The absence of a national flag
and present uncertainty surrounding approval of the Debtor’s business judgment to become a Wyndham Grand is
jeopardizing existing business and causing instability in the marketplace. The
Debtor contends that concern about the
viability of events already planned (or to
be planned) and the drop off in group
sales which has occurred while the hotel
has operated as an independent hotel, is
largely attributable to the lack of affiliation with a quality national brand. The
evidence submitted by the Debtor supports the conclusion that approval of the
Wyndham Franchise Agreement would
restore confidence, stabilize and improve
this situation.
(viii) Many of the Debtor’s employees
have expressed concern over the lack of
a quality flag for the hotel. Association
with one of the largest franchisors in the
world would provide a level of comfort
for over 300 employees of the Debtor
and would help the Debtor retain key
employees due to flag stability.
Based on the record before the Court,
the preponderance of the evidence is that
the Debtor’s reorganization efforts and the
estate are benefitted by the Debtor’s election to enter into the Wyndham Franchise
Agreement. The evidence and testimony
presented throughout the evidentiary
hearing on this matter demonstrates that
Wyndham is ‘‘a reputable and experienced
franchisor.’’ Specifically, the Lender’s expert admitted that Wyndham is not only ‘‘a
reputable franchisor,’’ but also that Wyndham has experience in flagging hotel prop6.

The evidence presented also included testimony to the effect that Wyndham has agreed
to provide the Debtor with favorable pricing
terms under its Franchise Agreement.

7.

The Court is not suggesting or holding that
the Lender has acted unreasonably, arbitrarily or capriciously in not approving Wyndham
as a qualified franchisor. At trial, the Lender

erties in similar ‘‘size, scope, use and value’’ as the hotel property in question.6
Based on this admission and the testimony
presented by Wyndham and various experts before the Court, the Debtor’s selection of Wyndham as a franchisor appears
to be neither a waste of corporate assets
nor an abuse of discretion.7
[4] This Court must also reject the
Lender’s allegation that approval of the
Wyndham Franchise Agreement would
amount to a sub rosa or de facto plan of
reorganization.
[5, 6] Where a transaction has the effect of dictating the terms of a prospective
chapter 11 plan, it will constitute a prohibited sub rosa plan. See In re Capmark
Fin. Group Inc., 438 B.R. 471, 513 (Bankr.
D.Del.2010) (citing Official Comm. of
Unsecured Creditors of Tower Auto. v.
Debtors & Debtors in Possession (In re
Tower Auto. Inc.), 241 F.R.D. 162, 168
(S.D.N.Y.2006)). As articulated by the
United States Court of Appeals for the
Fifth Circuit, a transaction would amount
to such a sub rosa plan of reorganization if
it: 1) specifies the terms of any future
reorganization plan; 2) restructures creditors’ rights; and 3) requires that all parties release claims against the Debtor, its
officers and directors, and its secured
creditors. Official Comm. of Unsecured
Creditors v. Cajun Elec. Power Coop. by &
through Mabey (In re Cajun Elec. Power
Coop.), 119 F.3d 349, 354 (5th Cir.1997)
(citing Pension Benefit Guar. Corp. v.
Braniff Airways, Inc. (In re Braniff Airarticulated a number of justifications as to
why it preferred Hilton over Wyndham as the
franchisor of the Debtor’s hotel. Notwithstanding these justifications, the fact remains
it is the Debtor’s business judgment, and not
the Lender’s business judgment, that is at
issue.
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ways, Inc.), 700 F.2d 935, 940 (5th Cir.
1983)).
The contemplated Wyndham transaction
does not appear to be a sub rosa plan.
The Court reaches this conclusion because
the Wyndham Franchise Agreement does
not articulate terms for a plan of reorganization; nor does it require the Lender (or
any other creditor) to vote in favor of any
reorganization plan. Further, the terms of
the Franchise Agreement do not dictate
the priority scheme or dictate the timing
and amount of money to be paid to creditors. Finally, adoption of the franchise
would not require the Lender or other
entities to release their claims against the
Debtor, or the Debtor’s officers or directors.
[7] All that will be accomplished
through the Wyndham transaction is the
adoption of a franchise flag for the hotel.
While it is true that this transaction affects
the Debtor’s reorganization, it is also true
that many transactions are done in bankruptcy that affect a debtor’s ability to reorganize. For example, as the Debtor correctly points out in its legal memoranda,
prior to plan confirmation a debtor may
change a marketing strategy, close unprof8.

The record reflects that the Debtor has a
plan of reorganization on file. However, exclusivity has been terminated thus enabling
competing plans to be filed by the Debtor’s
creditors. To the extent there is a concern
that competing plans would be prejudiced by
having the Wyndham Franchise Agreement
approved (because a competing plan proponent may desire to subsequently reject the
Franchise Agreement thereby giving rise to a
large termination claim), the Debtor and
Committee have successfully negotiated with
Wyndham for the subordination of any termination claim that may be asserted by Wyndham in this bankruptcy case. Specifically,
while the language of the Wyndham documents may differ to a degree, Counsel to the
Debtor and Counsel to the Committee have
represented to the Court that any termination
claim that could be asserted by Wyndham
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itable locations, open more desirable locations, reduce inventory, or enter into
agreements with different vendors, franchisors or suppliers. The fact that a
transaction affects a debtor’s reorganization does not automatically convert the
contemplated transaction into a sub rosa
plan.8 To hold otherwise would impede a
debtor’s ability to successfully reorganize,
keep a bankrupt debtor in a constant state
of limbo, and possibly negatively impact
the going concern value of the bankruptcy
estate. All of these consequences are exactly what the Bankruptcy Code is designed to avoid.
[8, 9] Lastly, the Lender complains
that the Wyndham transaction violates the
Lender’s loan documents. This allegation
may be true; however, bankruptcy causes
certain provisions of a loan document to be
suspended. This is one of those instances.
All that Lender is entitled to here is adequate protection for the contemplated
transaction. See 11 U.S.C. § 363(e). The
evidence and testimony presented to date
indicate that the Wyndham transaction
does not harm the Lender’s collateralized
position. The record reflects that the
Lender is owed approximately $50 million
shall be subordinate to any and all allowed
unsecured claims in this case (including any
allowed unsecured claim that may be asserted
by the Lender). The Court understands this
representation to mean that in essence any
termination charges or debt asserted by
Wyndham is subordinate to any and all priority claims and administrative expenses, and
that the termination charges or debt of Wyndham (if any) would only be senior to both the
interests of equity and creditor claims, if any,
that are (under principles of equitable subordination) adjudicated to be subordinate.
Thus, a competing plan proponent who seeks
to place another flag on the hotel will not be
faced with an additional multi-million dollar
administrative expense claim which could impede reorganization of the hotel assets and
business.
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on its pre-petition claim,9 and the collateral
is presently worth $54 million.10 Furthermore, there is no evidence indicating that
the collateral is declining in value and the
evidence of record suggests that re-branding the hotel as a Wyndham Grand would
result in an increase in the value of the
hotel to $58 million. Under these circumstances, the Court finds that the Lender is
more than adequately protected by the
equity cushion and by the fact that the
Debtor has been agreeable to making periodic interest payments to the Lender.11
See Doc. # 13 (Cash Collateral Motion)
para. 21(c).
WHEREFORE, for the reasons stated
above, the Court shall approve the Debtor’s request for authority to execute the
proposed Franchise Agreement with
Wyndham Hotels and Resorts, LLC.
ORDER OF COURT
AND NOW, this 23rd day of November,
2010, for the reasons expressed in the
accompanying Memorandum Opinion, the
court hereby ORDERS, ADJUDGES and
DECREES as follows:
1. The Debtor’s request for authority
to execute the proposed Franchise
Agreement with Wyndham Hotels
and Resorts, LLC is GRANTED.
2.

9.

To the extent there is a concern that
competing plans could be prejudiced
by having the Wyndham Franchise
Agreement approved (because a

The Lender is also a post-petition lender.
The record does not contain the exact amount
of post-petition advances made by the Lender,
if any. However, it is believed that such
sums, if there are any that are due, are less
than $2 million.

10. The Lender’s own internal documents suggest that the hotel is worth $56 million.
11. The Court recognizes that the Lender contends that the Debtor’s proposed plan of reorganization does not provide the Lender with

competing plan proponent may desire to subsequently reject the Franchise Agreement thereby giving rise
to a large termination claim), it is
hereby ORDERED that any debt or
obligation due Wyndham arising out
of, or relating to termination or rejection of the Franchise Agreement
is subordinated. Specifically, any
termination claim, debt or other obligation that could be asserted by
Wyndham arising out of or relating
to termination at or before plan confirmation in this bankruptcy case
shall be subordinate to any and all
allowed unsecured claims in this
case (including any allowed unsecured claim that may be asserted by
the ‘‘Lender’’ as such term is defined
in the Memorandum Opinion). Any
such termination charges, debts or
other obligations that could be asserted by Wyndham as a result of
such termination is also subordinate
to any and all allowed priority claims
and allowed administrative expenses, and that the termination
charges or termination related debts
or obligations that may become due
to Wyndham (if any) will only be
senior to both the interests of equity
and creditor claims, if any, that are
(under principles of equitable subordination) adjudicated to be subordinate by the Court.
the ‘‘indubitable equivalent’’ of its legal and
equitable interests under its loan documents.
The Court further recognizes that the Debtor’s
proposed plan seeks to re-write many of the
other terms and conditions of the Debtor’s
loan documents. The Court does not address
today whether the provisions of the Debtor’s
plan of reorganization provides, or fails to
provide, the Lender with the indubitable
equivalent of the Lender’s interests. Rather,
all that the Court is deciding today is that the
Lender is adequately protected by the equity
cushion that exists in the value of the hotel.
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3.

4.

Nothing in this Order or the Franchise Agreement should be deemed
or construed to prevent a competing
plan proponent from seeking the rejection and/or termination of the
Wyndham Franchise Agreement at
or before confirmation of a plan in
this case.
To the extent any provisions of the
Wyndham Franchise Agreement or
related documents conflict with the
terms of this Order, this Order shall
control in all respects.

,
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or’s attorney and in their representations
to the bankruptcy court. After the court
determined that sufficient cause existed to
sanction law firm and attorney, 437 B.R.
503, hearing was held regarding what
sanctions would be appropriate.
Holdings: The Bankruptcy Court, Thomas P. Agresti, Chief Judge, held that:
(1) public reprimand was an appropriate
sanction for firm, and
(2) public reprimand also was an appropriate sanction for attorney who lied to
the court.
So ordered.

1. Attorney and Client O59.8(1)
Bankruptcy O2187
In re Sharon Diane HILL, Debtor,
Roberta A. DeAngelis, Acting United
States Trustee for Region 3,
Movant,
v.
Countrywide Home Loans, Inc., Goldbeck, McCafferty and McKeever, and
Attorney Leslie Puida, Respondents.
No. 01–22574 JAD.
United States Bankruptcy Court,
W.D. Pennsylvania.
Nov. 24, 2010.
Background: Order to show cause was
issued against residential mortgage lender
and its attorneys as to why sanctions
should not be imposed for their alleged
misconduct in failing to properly credit
payments received under Chapter 13 debtor’s cure-and-maintenance plan, in attempting to collect what they should have
realized was a highly doubtful deficiency,
and in engaging in allegedly deceptive conduct in settlement negotiations with debt-

Public reprimand was appropriate
sanction for law firm that represented residential mortgage lender, where firm was
found to have made a false statement in a
motion to quash notices of Rule 2004 examinations and to have failed to promptly
notify Chapter 13 debtor’s attorney of the
fact that change-in-payment letters were
never sent, while engaging in settlement
negotiations with that attorney, and to
have deliberately or at least recklessly
misrepresented to the bankruptcy court
that the firm had apprised debtor’s attorney of the fact that the letters were never
mailed; monetary sanction was not warranted, given magnitude of financial loss
which the firm already had experienced in
the form of attorneys fees and lost client
revenue and the fact that a further monetary sanction was unlikely to have any
significant deterrent effect, and honesty
and truthfulness were matters of character
that could not be taught through mandatory continuing legal education (CLE) or
ethical training. Fed.Rules Bankr.Proc.
Rule 9011, 11 U.S.C.A.

704

In re Shubh Hotels Pittsburgh, LLC, Slip Copy (2011)
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Distinguished by In re Commonwealth Renewable Energy, Inc.,
Bankr.W.D.Pa., April 18, 2016

2011 WL 7145601
Only the Westlaw citation is currently available.
NOT FOR PUBLICATION
United States Bankruptcy Court,
W.D. Pennsylvania.
In re: SHUBH HOTELS
PITTSBURGH, LLC, Debtor.
Carbon Capital II Real Estate CDO 2005–
1 Ltd., and Blackrock Financial Management,
Inc., as subspecial servicer to Carbon Capital
II Real Estate CDO 2005–1 Ltd's special
servicer, Midland Loan Services, Inc., Movants,
v.
Shubh Hotels Pittsburgh, LLC, Respondent.
No. BR 10–26337 JAD, 312.
|
Feb. 1, 2011.
ORDER DIRECTING THE APPOINTMENT
OF A CHAPTER 11 TRUSTEE
JEFFERY A. DELLER, U.S. Bankruptcy Judge.
Chapter 11
*1 AND NOW, this 1 st day of February, 2011 and for
the reasons set forth in the accompanying Memorandum
Opinion, the Court hereby directs that a Chapter 11
Trustee be appointed for this bankruptcy estate.
SO ORDERED.

MEMORANDUM OPINION
On October 25, 2010, Carbon Capital II Real Estate CDO
2005–1 Ltd ., and BlackRock Financial Management,
Inc., as subspecial servicer to Carbon Capital II Real
Estate CDO 2005–1 Ltd's special servicer, Midland Loan
Services, Inc., (“Carbon Capital”) filed an Emergency
Motion for an Order Appointing a Chapter 11 Trustee and
for related relief (the “Trustee Motion”).

After due consideration of the evidence presented over
many days of trial, this Court exercised its discretion and
(a) appointed an examiner, (b) held the request for the
appointment of trustee in abeyance, and (c) stayed certain
litigation that had been both consuming this Court's
docket and draining the bankruptcy estate's financial
resources (collectively, the “Examiner Appointment”).
The findings and conclusions of the Court with respect
to the Examiner Appointment are incorporated herein by
reference (see Doc.399, 419, 420 at pp. 138–145).
As this Court previously noted, the Debtor's transactions
with Dr. Kiran Patel and his affiliates are cause for
concern. The evidence introduced throughout these
proceedings showed that hotel operations appeared to be
controlled by Dr. Kiran Patel and his affiliates as “one
team” well before the commencement of this bankruptcy
case and thereafter. The evidence also showed that hotel
revenues were diverted from time to time by Dr. Patel and
his associates for their own benefit despite the fact that
trade vendors of the hotel remained unpaid. The diversion
of funds also took place while major hotel construction
and renovation projects were incomplete. Hotel revenues
were also diverted to other projects owned or managed by
Dr. Patel and his associate, Mr. Jai Lalwani, elsewhere in
the country.
Dr. Patel attempted to counter these transactions by
alleging to be duped by Mr. Lalwani. Yet, the record
reflected that Mr. Lalwani continued to be a part of the
postpetition affairs of the Debtor as the hotel searched
for a new “flag” (i.e., a national or international hotel
franchiser for which the Debtor may partner). Indeed,
Mr. Lalwani continued to be active in the Debtor's affairs
even though the Debtor represented to the Court that Mr.
Lalwani had no involvement with the hotel subsequent to
the commencement of this bankruptcy case. Interestingly,
despite this clear and convincing evidence with respect to
Mr. Lalwani's involvement with the Debtor, the Debtor
and Dr. Patel continue to this day maintain that Mr.
Lalwani occupied no role in the hotel's management. (See
Dkt. # 674, p. 10). Such a statement is simply inaccurate
and is refuted by e-mail communications in evidence,
which reflect that Mr. Lalwani was intimately involved
in both the Debtor's re-flagging of the hotel and in the
litigation strategy employed by the Debtor and Dr. Patel
with respect to motions filed by the Lender in this case.
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*2 When the Court appointed an Examiner, the Court
did not take the step of appointing a Chapter 11 Trustee at
that time because the Court was hopeful that an examiner
would (a) operate as a monitor of the Debtor's finances
given the blatant financial irregularities of the Debtor, and
(b) reduce the continuous conflict that has consumed the
estate.
The Examiner appointed in this case has performed her
job admirably and competently with respect to monitoring
the Debtor's finances. However, because the powers and
duties of an examiner in bankruptcy are limited, it appears
to the Court that a powerless examiner lacks sufficient
Court (and/or Bankruptcy Code) authority to rein-in or
curb the litigation that continues to mount between the
Debtor and the Lender. In this regard, and due to no
fault of the Examiner, it is obvious that the Examiner
Appointment has not had the salutary effect intended by
the Court.
The distracting nature of the litigation that permeates this
case can be illustrated by the matters heard on the Court's
calender of January 31, 2011. One motion concerned
a settlement of certain union claims in the case. The
background of the union claim need not be addressed
in length, except to note that the claim related to the
diversion of funds from an account created by the Debtor
in which employer withheld union dues were placed. The
funds were previously diverted 1 and not remitted to the
union. The settlement motion, filed by the union and not
the Debtor, sought to authorize the Debtor to remit new
funds to the union in satisfaction of certain sums due the
union. The Lender had no opposition to the proposed
payment to the union, but instead made the reasonable
request that any claim or cause of action that the union
or employees might have as a result of the diversion of
the funds be assigned to the bankruptcy estate. In this
regard, the Lender even drafted a proposed order to this
effect, and the union agreed to it. Now, did the debtorin-possession agree to it or request such relief? No it
did not. The Court inquired the reason why, and the
Debtor unconvincingly suggested that the proposed order
somehow granted the Lender rights it did not have. The
Court found the Debtor's argument to be unavailing as
the proposed order made no final determination as to the
rights of the Lender in any funds.
Now, why would the Debtor oppose the order proposed
by the union and Lender when the estate clearly benefitted

by it? Is it because the order assigned to the estate and
reserved claims against the persons or entities which
caused the diversion of funds in the first place? The
Court appreciates that this is a delicate question to
ask. However, there have been other instances in this
case where the Court has inquired whether a Dr. Patel
controlled Debtor is advocating the interests of the estate
generally as opposed to advocating Dr. Patel's own special
interests.
By way of example, there were many hearings in this
case regarding debtor-in-possession financing. Dr. Patel
desired to lend the estate funds, but was adamant on
obtaining a lien that primed the Lender's equity. Given
the Lender's willingness to provide alternative financing, 2
and the relatively small equity cushion in this case
compared to the size of the Lender's claim, 3 the Court
made it clear that it would not approve financing by Dr.
Patel on a priming basis. Here, did the Debtor ask Dr.
Patel to provide financing on a basis that did not prime the
Lender? No it did not, much to the surprise of the Court.
Instead, the Court held numerous hearings on this matter
before an ultimate resolution could be had.
*3 Similarly, the Court had some concerns with respect
to the manner in which the debtor-in-possession adhered
to its duties relating to the funding available from
the Debtor's franchisorWyndhamunder the franchise
agreement approved by the Court. As reflected in this
Court's prior Memorandum Opinion and Order, Wyndham
had committed to fund $1 million toward the Debtor's
property improvement plan. See In re Shubh Hotels
Pittsburgh, LLC, 439 B.R. 637 (Bankr.W.D.Pa.2010).
Apparently such obligations are guaranteed by Dr. Patel.
However, as reported by the Examiner, Dr. Patel failed to
cause the Debtor to draw upon such funds even though the
Debtor's property improvement plan remains incomplete.
According to the Examiner, “When asked about this loan,
Dr. Patel's attorney ... explained that since Dr. Patel is
guaranteeing the Franchise Agreement, the Debtor has
chosen not to use these funds at this time .” See First Status
Report of Examiner Margaret M. Good at p. 10 (Dkt. #
487). 4
The Court's calender of January 31, 2011 also included the
competing objections to disclosure statements filed by the
Lender and the Debtor. The objections filed by each party
reflect that these two parties cannot even agree as to the

© 2018 Thomson Reuters. No claim to original U.S. Government Works.
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basic background facts behind the Debtor's bankruptcy
case. 5 Instead, each party desires to use the disclosure
statement dissemination process to wage a public relations
campaign to advocate the litigation interests of Dr. Patel
and the Lender, respectively.
Indicative of this course of action, the disclosure statement
proposed by Dr. Patel and the Debtor declined to
identify material information to creditors in the form of
the identity of which financial institutions would issue
letters of credit securing, in part, payment obligations
of the plan proposed by the Debtor and Dr. Patel. This
material information was withheld purportedly out of
a fear of prospective interference by the Lender with
such letters of credit. When pressed as to why such
a non-disclosure (and averment of an expectation of
interference) was appropriate in a disclosure statement,
the Debtor/Dr. Patel team could offer no explanation that
was convincing. Instead, when pressed on the issue, they
agreed that the footnote should be deleted in its entirety.
Of course, this little tussle over a footnote in a proposed
disclosure statement is indicia of the level of animosity that
exists between these parties. 6
The Court is not confident that the animosity and
acrimony between the Lender and a Dr. Patel controlled
Debtor will cease anytime soon. The Court reaches this
conclusion because there is no level of trust between a Dr.
Patel controlled Debtor and the Lender.
As this Memorandum Opinion is being written, the Court
has received the latest status report filed by the Examiner,
which outlines a few of the instances which illuminate
the level of distrust between the parties. In her report
dated February 1, 2011, the Examiner notes that the
Lender has strong opposition to the management of
the Debtor's construction projects being handled by Mr.
Frank Amedia,

7

an alleged insider of the Debtor, and

his company MAC Construction. 8 Based on the record
made in the hearings on the Trustee Motion, the Court
understands that the Lender's heartburn in this regard
stems not only from the fact that Mr. Amedia is an insider,
but also from other factors. The Examiner reports that
the Debtor's construction project has since been stalled
because each side is firmly entrenched in their positions. 9
*4 The level of animosity and acrimony in this case must
stop. 10 Otherwise, the costs of the estate will continue
to skyrocket and the chances of reorganization will go
down. This reorganization has already taken its toll on
the morale of the Debtor's employees. In fact, almost
twenty employees appeared in court at the hearings held
on January 31, 2011, with representatives expressing their
concern over the direction of this case (including the
direction of present management and ownership). 11
In light of all of the circumstances of this case, the record is
clear and convincing that a Chapter 11 Trustee should be
appointed pursuant to 11 U.S.C. § 1104(a)(1) and (2). See
also In re Marvel Entertainment Group, Inc., 140 F.3d 463
(3d Cir.1998)(appointment of trustee appropriate given
high level of acrimony in complicated case). In rendering
its decision to direct the appointment of a Chapter 11
Trustee, the Court is nonetheless mindful of the costs
associated with the appointment of a trustee. However,
without the interjection of a neutral third party, it is clear
to the Court that litigation costs will bury this case in the
absence of a change of direction.
For all of the reasons stated above, the Court shall direct
that the Office of the U.S. Trustee appoint a Chapter 11
Trustee in this case. An appropriate order shall be issued.

All Citations
Slip Copy, 2011 WL 7145601

Footnotes

1
2

The Debtor remitted the funds to the Debtor's “special counsel” who was also described in e-mails as being Mr. Lalwani's
“legal quarterback.” Such funds which were paid post-petition to “special counsel” have purportedly been repaid to the
Debtor after these matters came to light.
In order to obtain financing, secured by a priming lien pursuant to 11 U.S.C. § 364(d), the debtor must demonstrate
that no suitable alternative financing is available from other sources, and that the proposed post-petition arrangement
adequately protects the existing lienholders's interests. See e.g., Suntrust Bank v. Den–Mark Construction, Inc., 406 B.R.
683, 689 (E.D.N.C.2009).
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3

4
5

6
7
8
9
10

11

Courts have held that an equity cushion alone does not per se result in a finding of adequate protection. Suntrust Bank,
406 B .R. at fn. 24. In the matter sub judice, the Court would note that while a small equity cushion exists using a going
concern value for the Debtor's hotel, statements by counsel in this case suggest that if the case were to be converted
to a liquidation, there would be no equity in the Lender's collateral. Cf. In re Phoenix Steel Corp., 39 B.R. 218, 226–27
(D.Del.1984)(adopting an intermediate value when there is some probability that the debtor will avoid a forced liquidation).
The Court still does not know whether the $1 million property improvement loan was drawn upon.
The record also reflects that the parties could not even agree as to whether disputes in this case should be mediated.
It was only after the Court overruled the Lender's objection to mediation that mediation became a possibility. Nothing
contained herein should be deemed or construed to preclude the parties from mediating their disputes. In fact, the Court
encourages the parties to try and work out an economic solution to their differences.
The Court, of course, recognizes that it takes “two to tango.” As such, it does not place the blame of the state of affairs
entirely on the Debtor or Dr. Patel. Rather, the Lender bears some responsibility too.
The record reflects that Mr. Lalwani introduced Mr. Amedia to Dr. Patel.
The Examiner also noted that the Lender has strong opposition to the hotel employing Mr. Amedia's two daughters.
The Examiner recommends that bids for construction manager be sought from qualified firms.
The Examiner's latest report states that the competing plan process appears to be working. The Court agrees that a
competing plan process works in that it gives competing plan proponents the incentive to increase consideration to be
paid to creditors. However, that process has not diminished the level of acrimony between the respective parties, and that
acrimony and animosity does come with a cost to the detriment of unsecured creditors and the employees of the Debtor.
The employees addressed the Court with no objection by the Debtor or any other parties in interest in attendance. At least
one of the employees raised concerns regarding the Debtor's franchisorWyndham. The Court would note that it previously
approved the Debtor's entry into the Wyndham franchise agreement, and nothing contained in this Memorandum Opinion
should be deemed or construed to be a finding or conclusion that Wyndham is not performing its end of the bargain
approved by the Court.

End of Document
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Memorandum, it is hereby ORDERED
that:
1.

The Debtor’s Motion is DENIED.

2.

NWI’s Motion is DENIED.

,
In re SHUBH HOTELS PITTSBURGH,
LLC, Debtor.
Dr. Kiran C. Patel, Pittsburgh Grand,
LLC and Meridian Financial Advisors, Ltd., Trustee of the Shubh Hotel
Creditor Trust, Objectors,
v.
Shubh Hotels, LLC, Claimant.
No. 10–26337JAD.
United States Bankruptcy Court,
W.D. Pennsylvania.
July 24, 2012.
Background: Objections were filed to
proof of claim filed in Chapter 11 case of
bankrupt limited liability company (LLC)
on ground, inter alia, that advances underlying proof of claim were not in nature of
loans, but equity contributions. Objectors
moved for summary judgment.
Holding: The Bankruptcy Court, Jeffery
A. Deller, J., held that alleged loans to
bankrupt limited liability company (LLC)
underlying proof of claim had to be recharacterized as equity contributions, and
proof of claim had to be disallowed.
Motions granted; claim disallowed.
1. Bankruptcy O2926
Burden of proof in objecting to proof
of claim is shifting one. 11 U.S.C.A.
§ 502.

181

2. Bankruptcy O2926, 2927, 2928
When objection to proof of claim is
filed, objecting party bears initial burden
of producing sufficient evidence to overcome the presumptive validity of properly
filed claim. Fed.Rules Bankr.Proc.Rule
3001(f), 11 U.S.C.A.
3. Corporations and Business Organizations O1285
Expectation of repayment of advance
only when entity to which advance is made
has cash flow available is the very essence
of investment transaction or equity infusion.
4. Corporations and Business Organizations O1285
Determination as to whether alleged
loan should be recharacterized as equity
contribution is appropriately based on intent of parties, not on labels ascribed to
certain transactions.
5. Corporations and Business Organizations O1285
Whether party intended a transfer of
funds to constitute a loan or equity contribution may be inferred from party’s actions, text of its contracts, and economic
reality of surrounding circumstances.
6. Corporations and Business Organizations O1285
Among factors that courts consider to
decide whether alleged loan to corporation
should be recharacterized as equity contribution are: (1) names given to instruments,
if any, evidencing the indebtedness; (2)
presence or absence of fixed maturity date
and schedule of payments; (3) presence or
absence of fixed rate of interest and interest payments; (4) source of repayment; (5)
adequacy or inadequacy of capitalization;
(6) identity of interest between creditor
and stockholder; (7) the security, if any,
for advances; (8) corporation’s ability to
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obtain financing from outside lending institutions; (9) extent to which advances were
subordinated to claims of outside creditors;
(10) extent to which advances were used to
acquire capital assets; and (11) presence or
absence of sinking fund to provide repayment.
7. Bankruptcy O2827
Alleged loans to bankrupt limited liability company (LLC) underlying proof of
claim filed in its Chapter 11 case had to be
recharacterized as equity contributions,
and proof of claim had to be disallowed,
where claimant’s principal admitted that
there was no interest rate connected to
advances, no definitive repayment schedule, and no writing documenting the nature of transactions, as well as that the
LLC’s obligation to repay advances depended on profitability of its hotel property or whether property could be sold at
profit, and where advances were also listed
as equity contributions on the LLC’s own
books and records, and only evidence that
loans were intended was conclusory testimony of claimant’s principal, characterizing advances as loans in hindsight. 11
U.S.C.A. § 502(b).
8. Corporations and Business Organizations O1285
What is most determinative in distinguishing between ‘‘equity’’ and ‘‘debt’’ is
intent of parties as it existed at time of
transaction.
9. Bankruptcy O2164.1
While summary judgment is generally
inappropriate when intent is issue, it may
be granted when all reasonable inferences
defeat claims of party, or when party has
rested merely on unsupported speculation.

David K. Rudov, Rudov & Stein, Pittsburgh, PA, James R. Walsh, Spence Cus-

ter Saylor Wolfe & Rose, Johnstown, PA,
Scott M. Hare, Pittsburgh, PA, for Debtor.
MEMORANDUM OPINION
JEFFERY A. DELLER, Bankruptcy
Judge.
The matter before the Court consists of
two motions for summary judgment on the
Objection of Dr. Kiran C. Patel and Pittsburgh Grand, LLC to Claim of Shubh
Hotels, LLC. The matter is a core proceeding over which this Court has subject matter jurisdiction pursuant to 28 U.S.C.
§§ 157(b)(2)(B) and 1334(b). For the reasons set forth below, the Court finds that
no genuine issue of material fact exists to
move the issue to trial. Consequently,
summary judgment shall be granted and
the claim disallowed.
I.
This Court shall grant a motion for summary judgment only if the moving party
shows that there are no genuine disputes
as to material facts and that it is entitled
to judgment as a matter of law. See Fed.
R.Civ.P. 56 (applicable in bankruptcy proceedings through Fed. R. Bankr.P. 7056);
see also Celotex Corp. v. Catrett, 477 U.S.
317, 322–23, 106 S.Ct. 2548, 91 L.Ed.2d 265
(1986). A factual dispute is genuine ‘‘if the
evidence is such that a reasonable jury
could return a verdict for the nonmoving
party.’’ Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248, 106 S.Ct. 2505, 91
L.Ed.2d 202 (1986). When deciding a motion for summary judgment courts may
consider all materials of record including
depositions, documents, affidavits or declarations, stipulations, admissions and interrogatory answers. Fed.R.Civ.P. 56(c).
All inferences drawn from underlying facts
are to be viewed in the light most favorable to the nonmoving party. Rosen v.
Bezner, 996 F.2d 1527, 1530 (3d Cir.1993)
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(citing Matsushita Elec. Indus. Co., Ltd. v.
Zenith Radio Corp., 475 U.S. 574, 587, 106
S.Ct. 1348, 89 L.Ed.2d 538 (1986)). In the
instant matter, the following facts are undisputed.1
II.
Shubh Hotels, LLC (‘‘Shubh Hotels’’) is
a limited liability company that at the direction of its sole managing member, Atul
Bisaria (‘‘Bisaria’’), transferred funds between various hotel entities in which Bisaria maintained an interest. (See Doc.
# 2148, ¶ 28; see also Doc. # 2193, ¶¶ 3,
10).2 At all times relevant to the instant
litigation, Bisaria had full authority to act
on behalf of Shubh Hotels and was the
decision maker for Shubh Hotels Pittsburgh, LLC (the ‘‘Debtor’’). (See Doc.
# 2193, ¶¶ 3, 17–18). The Debtor is a
limited liability company consisting of two
members: Shubh Hotels Pittsburgh Investments, LLC and Shubh Hotels Pittsburgh Acquisitions, LLC that formerly operated the Pittsburgh Hilton Hotel at 600
Commonwealth Place, Pittsburgh, Pennsylvania. (See id. ¶¶ 3, 14–15).
On September 7, 2010, the Debtor filed
a voluntary petition for relief under Chapter 11 of the Bankruptcy Code. (See id.
¶ 1). Shubh Hotels filed a proof of claim
1.

The facts listed represent an amalgam of
facts admitted by Shubh Hotels, LLC and
alleged in the Statement of Undisputed Facts
in Support of Motion for Partial Summary
Judgment on Objection to Claim No 68 of
Shubh Hotels, LLC (Doc. # 2148) and the
Objectors’ Amended Statement of Undisputed
Facts in Support of Motion for Summary Judgment on Objection to Claim # 68 of Shubh
Hotels, LLC (Doc. # 2193).
(See Doc.
## 2182, 2183, 2212).

2.

Dr. Kiran C. Patel and Pittsburgh Grand,
LLC originally filed a statement of material
facts at Doc. # 2152. However, through the
Claimants’ Motion to Strike, or Alternative Response to Objectors’ Statement of Undisputed
Facts in Support of Motion for Summary Judgment on Objection to Claim # 68 of Shubh
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against the Debtor (the ‘‘Claim’’) on January 18, 2011, asserting a general unsecured
claim in the amount of $15,227,670.09 for
‘‘Loans to corporation.’’ (See Doc. # 2148,
¶ 4). In support of the Claim, Shubh Hotels attached a list of funds transferred in
and out of the Debtor’s accounts between
January 7, 2007 and July 29, 2009 (the
‘‘Advances’’). (See id. ¶ 7). No loan
agreements, promissory notes, term
sheets, payment schedules, bank records,
canceled checks, or other documents are
attached to the list. (See id.).
On April 6, 2011, Dr. Kiran C. Patel and
Pittsburgh Grand, LLC (the ‘‘Plan Proponents’’) filed a Modified Second Amended
Chapter 11 Plan [Doc. # 927] and a Modified Second Amended Disclosure Statement in Connection with Modified Second
Amended Plan of Reorganization Dated
April 6, 2011 [Doc. # 929]. (See id. ¶ 8).
On April 22, 2011, the Plan Proponents
objected to the Claim. (Doc. # 991). The
objection asserted that, to the extent the
funds were transferred from Shubh Hotels
to the Debtor, they constituted equity contributions and not loans. (See Doc. # 991
¶ 15). The objection also asserted a right
of setoff in the Debtor. (See id. ¶ 17).
The Official Committee of Unsecured
Hotels, LLC, Shubh Hotels requested that the
statement of material facts be stricken for
failure to cite the record in violation of this
Court’s Amended Scheduling Order entered
at Doc. # 2068. (See Doc. # 2183). Pursuant
to an oral directive of the Court at the hearing
held March 27, 2012, Dr. Kiran C. Patel and
Pittsburgh Grand, LLC filed the Objectors’
Amended Statement of Undisputed Facts in
Support of Motion for Summary Judgment on
Objection to Claim # 68 of Shubh Hotels, LLC
(Doc. # 2193), correcting the technical deficiencies present in its previously filed statement of material facts. As a housekeeping
matter, this Court shall deny as moot Shubh
Hotels’ motion to strike as part of the Order
attached to this Memorandum Opinion.
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Creditors of Shubh Hotels Pittsburgh,
LLC joined in the Plan Proponents’ objection to the Claim for the limited purpose of
preventing Shubh Hotels from voting on
the proposed plan. (See Doc. # 1070,
¶ 11).
On May 4, 2011, Shubh Hotels filed a
motion seeking temporary allowance of its
Claim for voting purposes only. (See Doc.
# 1083). Following a hearing held May
12, 2011, this Court denied said motion.
(See Doc. # 1340). This Court entered an
order confirming the plan on May 20, 2011.
(Doc. # 1390).
Through its response to the Plan Proponents’ objection to the Claim, Shubh Hotels conceded that the amount of its original claim should be reduced to
$13,314,084.42. (See Doc. # 1447, unnumbered p. 1, n. 1). Shubh Hotels also asserted that the transfers to the Debtor’s
accounts were not investments because
Shubh Hotels was not an equity holder of
the Debtor and denied any right to setoff.
(See Doc. # 1447).
Subsequent to the effective date of the
plan (June 9, 2011), a Creditor Trust was
created that appointed Meridian Financial
Advisors, Ltd. as trustee. The Creditor
Trust filed a supplemental objection to the
Claim asserting that as the possible recipient of fraudulent transfers or recoverable
property, Shubh Hotels’ claim should be
denied pursuant to 11 U.S.C. § 502(d).
(See Doc. # 1954).
In February of 2012, both the Plan Proponents and the Creditor Trust (collectively, the ‘‘Objectors’’) filed motions for summary judgment. The Motion for Partial
Summary Judgment on Objection to
Claim No. 68 of Shubh Hotels, LLC filed
by the Creditor Trust requests this Court
limit the allowed amount of Claim to
$337,216.11, representing the total amount
of Advances sent directly from Shubh Hotels to the Debtor, and reserves the right

to assert an objection for complete disallowance of the Claim at trial. (See Doc.
# 2146, p. 6). The Objectors’ Motion for
Summary Judgment on Objection to
Claim # 68 of Shubh Hotels, LLC (‘‘Summary Judgment Motion’’), primarily alleges that no issue of material fact exists as to
whether the Shubh Hotels’ fund transfers
were equity contributions as opposed to
‘‘loans’’ to the Debtor. (See Doc. # 2153,
pp. 15–23). The Summary Judgment Motion also asserts that there is no genuine
issue of material fact that the Debtor has a
complete setoff defense against the Claim.
(Id. at pp. 23–24). In the alternative, the
Plan Proponents joined in the Creditor
Trust’s request to limit the Claim to
$337,216.11. (Id. at p. 24).
Shubh Hotels objects to both motions
for summary judgment. Shubh Hotels argues that genuine issues of material fact
exists as to all three grounds for summary
judgment asserted through the Objectors’
motions. (See Doc. ## 2181, 2184). Primarily, Shubh Hotels argues that it is
inappropriate for this Court to grant the
Summary Judgment Motion as a genuine
issue of material fact exists as to whether
this Court should consider the Advances
loans or equity contributions. (See Doc.
# 2184, pp. 2–4; see generally Audio Recording of Hearing Held in Courtroom D,
March 27, 2012).
III.
The primary question before this Court
is whether the funds transferred to the
Debtor that form the basis for the Claim
(the Advances) are properly characterized
as either ‘‘loans’’ or ‘‘equity contributions.’’
If the Advances are characterized as
‘‘loans’’ giving rise to a debt, Shubh Hotels
would have a right to repayment of debt,
thereby supporting its Claim. See 11
U.S.C. § 101(5) and (12). Conversely, if
the Advances are characterized as capital
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contributions, or equity interest obligations, they will not be considered debt
obligations sufficient to support the Claim.
Citicorp Real Estate, Inc. v. PWA, Inc. (In
re Georgetown Bldg. Associates, Ltd.
P’shp), 240 B.R. 124, 139 (Bankr.D.D.C.
1999).
[1, 2] The burden of proof in objecting
to a claim is a shifting one. In re Allegheny Int’l, Inc., 954 F.2d 167, 173–74 (3d
Cir.1992). Once a claimant has alleged
facts sufficient to support its claim, the
claim is prima facie valid. See id.; see
also Fed. R. Bankr.P. 3001(f). When an
objection to a proof of claim is filed, the
objecting party bears the burden of producing sufficient evidence to overcome the
presumed validity of the filed claim. In re
Benninger, 357 B.R. 337, 347 (Bankr.
W.D.Pa.2006) (citing Allegheny Int’l, Inc.,
at 173–74). To lodge a successful motion
for summary judgment at this stage, the
Objectors have the burden of proving that
no genuine issues of material fact exist
regarding the allowance of the Claim. In
re Planet Hollywood Int’l, 274 B.R. 391,
394 (Bankr.D.Del.2001) (citing Matsushita,
475 U.S. at 586 n. 10, 106 S.Ct. 1348).
In support of the Summary Judgment
Motion, the Objectors argue that the
Claim is not supported by any debt owed
by the Debtor because the Advances
should be ‘‘recharacterized’’ as equity contributions. In combination with other authority, the Objectors cite the United
States Court of Appeals for the Third Circuit opinion, In re SubMicron Sys. Corp.,
432 F.3d 448 (3d Cir.2006), insisting that
‘‘recharacterization’’ is appropriate based
on the intent of the parties at the time the
Advances were made.3
3.

The term ‘‘recharacterization’’ is actually
somewhat of a misnomer as the inquiry really
focuses on ‘‘the proper characterization in the
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To support recharacterization under the
instant circumstances, the Objectors proffer testimony from the Chief Operating
Officer of Shubh Hotels, Harris Mathis
(‘‘Mathis’’), that the Advances were recorded on the Debtor’s books as equity. The
Objectors also cite documentary evidence
including: (1) the Debtor’s balance sheet
prepared just seven days prior to the
Debtor’s petition date that does not show
any money owed to Shubh Hotels; and (2)
the Debtor’s bankruptcy schedules signed
under penalty of perjury by Bisaria that
do not show any money owed to Shubh
Hotels. Finally, the Objectors offer an
expert report, which concludes ‘‘to a reasonable degree of accounting and professional certainty, that the transactions between Shubh Hotels, LLC and the Debtor
were appropriately accounted for as equity
transactions.’’ (Doc. # 2152, Exhibit 3, p.
9). Citing this evidence in combination
with the alleged lack of any record evidence to the contrary, the Objectors insist
that summary judgment is appropriate.
A.
Since the Objectors have carried their
initial burden, Shubh Hotels must cite to
particular materials in the record to show
the existence of a genuine factual dispute
over the nature of the funds it transferred
to the Debtor. Fed.R.Civ.P. 56(c)(1)(A-B).
To successfully object to the Summary
Judgment Motion, Shubh Hotels must do
more than merely demonstrate that there
is some ‘‘metaphysical doubt as to the material facts’’ and must present ‘‘specific
facts showing that there is a genuine issue
for trial.’’ Matsushita, 475 U.S. at 586–87,
106 S.Ct. 1348 (citations omitted). If
Shubh Hotels fails to properly address the
Objectors’ assertion that the Advances
first instance of an investment.’’ SubMicron,
432 F.3d at 454.
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were equity contributions, this Court may
consider this alleged fact undisputed and
grant summary judgment if the motion
and supporting materials show that the
Objectors are entitled to it. Fed.R.Civ.P.
56(e).
While Shubh Hotels has consistently argued that the advances were loans (see
Doc. ## 1447, 2181–2184), it has failed to
cite any specific facts or materials in support of this argument. Rather, Shubh Hotels offers only the self-serving statements
of Bisaria, its managing member, in support of its position.4 (See Doc. # 2184, pp.
3–4).
Specifically,
Bisaria
alleged
throughout his deposition that Shubh Hotels would ‘‘borrow’’ funds from income
producing hotel properties and other
sources and in turn ‘‘loan’’ money to the
Debtor. (See, e.g., Doc. # 2152, Exhibit
# 1, Deposition of Atul Bisaria (hereinafter ‘‘Bisaria Deposition ’’), p. 22:12–19, pp.
40:3–42:17, pp. 120:9–121:18). Bisaria also
testified at his deposition that Shubh Hotels often ‘‘lent’’ money to the Debtor indirectly through Bisaria’s personal bank account. (Bisaria Deposition, p. 144:10–25).
Much of Bisaria’s deposition testimony
with regard to the Advances is controverted by the deposition testimony of Mathis,
the only other corporate designee for
Shubh Hotels. Mathis testified that he is
the Chief Operating Officer of Shubh Hotels, and from 2004 to 2010, was the Chief
Operating Officer of the Debtor. (See
Mathis Deposition, pp. 8:20–9:2, p. 11:12–
14, pp. 13:21–14:6, p. 14:15–24, pp. 22:10–
23:4). Mathis admits that the Debtor
4.

Shubh Hotels also argues that the list of
fund transfers attached to its Claim supports
its position that the Advances were loans.
(See Doc. # 2211, unnumbered pp. 1–2). The
transaction list attached to the Claim offers
no support to Shubh Hotels’ allegation that
the Advances were ‘‘loans’’ because it simply
denotes when and in what amount transfers
occurred with no indication of the intent be-

booked all of the Advances as equity, regardless of whether they were transferred
directly from Shubh Hotels, Bisaria’s personal bank account, or other sources. (See
id. at p. 32:1–13, p. 91:8–25). Mathis also
admits that he was not aware of any document indicating that the Advances were to
be treated as a loan, and he was not aware
of any interest rate or maturity date associated with the funds Advanced to the
Debtor. (See id. at pp. 94:25–96:5).
[3] Bisaria’s attempt to characterize
the Advances as loans is also controverted
by the bankruptcy schedules containing
the list of creditors signed by Bisaria under penalty of perjury. Those schedules
(at Schedules D, E and F) reflect no outstanding loans of Shubh Hotels to the
Debtor. Furthermore, Bisaria’s position
in this case is undermined by his very own
testimony. For example Bisaria testified
at his deposition that the possibility of
repayment was directly tied to the financial stability of the Debtor’s hotel property, or the possible intervention of a third
party to purchase the Debtor’s hotel property. (Bisaria Deposition, pp. 92:20–
93:21). This expectation of repayment
from the Debtor only ‘‘[w]henever it had
the cash flow available’’ (id. at p. 91:13) is
the very essence of an investment transaction or equity infusion. See, e.g., In re
First NLC Fin. Services, LLC, 415 B.R.
874, 881 (Bankr.S.D.Fla.2009) (‘‘to be considered a debt rather than equity, court
have stressed that a reasonable expectation of repayment must exist which does
not depend solely on the success of the
hind the transfers. Indeed, the list actually
undercuts Shubh Hotels’ position as Mathis
explained that he formed the list by examining the Debtor’s general ledger and listing
only the transactions involving the Debtor’s
equity accounts. (Doc. # 2152, Exhibit # 2,
Deposition of Harris Mathis (hereinafter
‘‘Mathis Deposition ’’), p. 27:1–9, p. 29:2–21).
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borrowers business.’’) (quoting In re Lane,
742 F.2d 1311, 1314 (11th Cir.1984)); Official Comm. of Unsecured Creditors v.
Fairchild Dornier GmbH (In re Dornier
Aviation (N. Am.), Inc.), Bankr.No. 02–
82003SSM, Adv. No. 02–8199SSM, 2005
WL 4781236, *19 (Bankr.E.D.Va. Feb. 8,
2005) aff’d 453 F.3d 225 (4th Cir.2006)
(‘‘Indeed, the hope of payment out of future profits is exactly what characterizes
an equity investor.’’). Therefore, Bisaria’s
own admission as to his intent at the time
the advances were made belies any assertion that the advances were intended as
‘‘loans.’’ 5
B.
[4] In its opposition to the Summary
Judgment Motion, Shubh Hotels insists
that this Court must focus on the intent of
Shubh Hotels in characterizing the Advances. (See Doc. # 2184, p. 3). It is true
that recharacterization analysis is appropriately based on the intent of the parties,
not the labels ascribed to certain transactions (see SubMicron, 432 F.3d at 457);
however, Shubh Hotels has not put forth
even a scintilla of evidence to suggest that
the Advances may be properly ‘‘recharacterized’’ as loans to the Debtor.
[5, 6] Whether a party intended a
transfer of funds to constitute a loan or
equity contribution may be inferred from
the party’s actions, the text of its contracts, and ‘‘the economic reality of the
surrounding circumstances.’’ Id. at 456.
Courts have generated a number of different factors to determine whether debt
should be recharacterized as equity. See
Fairchild Dornier GmbH v. Official
5.

Bisaria’s admission regarding a lack of formal repayment terms is further supported by
Shubh Hotels’ admission in its response to
the interrogatories that the books and records
of the Debtor do not reflect that the Advances
‘‘constituted obligations of the Debtor repayable to [Shubh Hotels].’’ (Doc. # 2152, Exhib-
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Comm. of Unsecured Creditors (In re Official Committee Of Unsecured Creditors
For Dornier Aviation (N. Am.) ), 453 F.3d
225, 233–34 (4th Cir.2006). Among these
factors are:
(1) the names given to the instruments,
if any, evidencing the indebtedness; (2)
the presence or absence of a fixed maturity date and schedule of payments; (3)
the presence or absence of a fixed rate
of interest and interest payments; (4)
the source of repayments; (5) the adequacy or inadequacy of capitalization;
(6) the identity of interest between the
creditor and the stockholder; (7) the
security, if any, for the advances; (8)
the corporation’s ability to obtain financing from outside lending institutions; (9)
the extent to which the advances were
subordinated to the claims of outside
creditors; (10) the extent to which the
advances were used to acquire capital
assets; and (11) the presence or absence
of a sinking fund to provide repayments.
Id. (quoting In re AutoStyle Plastics, Inc.,
269 F.3d 726, 749–50 (6th Cir.2001)).
[7] While the Third Circuit Court of
Appeals has rejected mechanical application of these factors (see SubMicron, 432
F.3d at 456), courts within the Third Circuit have utilized the eleven factors listed
above to determine whether recharacterization is appropriate under a given set of
circumstances. See, e.g., Neilson v. Agnew
(In re Harris Agency, LLC), 465 B.R. 410,
421 (Bankr.E.D.Pa.2011); Official Comm.
of Unsecured Creditors v. Highland Capital Mgmt., L.P. (In re Moll Indus., Inc.),
454 B.R. 574, 581 (Bankr.D.Del.2011).
it 1–1, Request for Admission # 8). This characterization is also supported by statements
from Mathis who explained that in his role of
monitoring and reviewing the Advances he
did not consider the Debtor to be ‘‘borrowing’’ the funds. (See Mathis Deposition, p.
24:9–21).
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A review of the Debtor’s balance sheet
dated January 31, 2010 shows that the
Debtor was not adequately capitalized because if the Advances were considered
‘‘debt’’, the Debtor would have had a substantial amount of negative capital. (See
Doc. # 2152, Exhibit 1–10). Moreover,
there was never any allegation by Shubh
Hotels that the Debtor obtained or even
attempted to obtain funds from an outside
lending source as an alternative to obtaining the Advances from Shubh Hotels. Finally, Bisaria testified that repayment of
the Advances was subordinate in priority
to repayment of the loan obligation to the
secured third-party lender. (Bisaria Deposition, pp. 98:14–99:25).

membership or equity interest in the Debtor as a result of the Advances, this Court
cannot recharacterize the Advances as equity contributions. (See Doc. # 2184, p. 3).
Aside from its failure to cite any authority
in support of this position, Shubh Hotels’
argument is belied by the sixth factor as
Bisaria admits that he was in control of
both the transferor of the Advances
(Shubh Hotels) and the recipient transferee (the Debtor).6 Bisaria also testified
that he is the majority owner of the two
entities that are the members of the Debtor. (Bisaria Deposition, pp. 49:8–50:25).
Thus, ‘‘consideration’’ or an expansion of
control of the Debtor entity would be of
little practical effect under the circumstances. In addition, the undisputed fact
that Bisaria maintained in interest in both
the transferor and transferee entities supports a characterization of the Advances as
equity. See, e.g., In re Newfound Lake
Marina, Inc., Bankr.Nos. 04–12192MWV,
04–13727MWV, 2007 WL 2712960, *6
(Bankr.D.N.H. Sep. 14, 2007) (unpublished
opinion) (holding that debt was properly
recharacterized as equity based in part on
the fact that the alleged creditor was also
the sole principal, officer, and director of
the debtor) (citing In re Hyperion Enters.,
Inc., 158 B.R. 555, 561 (Bankr.D.R.I.
1993)); In re Hog Farm, Inc., Bankr No.
09–17778, 2012 Bankr.LEXIS 1415, *9–10
(Bankr.S.D.Ohio Apr. 2, 2012) (holding
that debt was properly recharacterized as
equity based in part on the fact that the
claimants were also the equity owners of
the debtor).

C.
Shubh Hotels also argues that because it
did not maintain, and did not receive a

[8] Aside from the many factors supporting characterization of the Advances
as equity contributions, Shubh Hotels ad-

When using these factors as a framework
for evaluating the instant matter, it is clear
that the Advances are properly characterized as equity contributions and not loans.
The items supporting characterization of
the Advances as equity contributions span
the majority of the factors listed. For
example, Shubh Hotels has not produced
any documents supporting its characterization of the Advances as loans, and counsel
for Shubh Hotels admitted that there was
no documentation evidencing a loan obligation. (See Bisaria Deposition, pp.
35:20–36:7, p. 90:14–23; see also Audio Recording of Hearing Held in Courtroom D,
March 27, 2012 (11:17–11:18 AM)). Additionally, Bisaria admitted that the Advances were provided interest free (see
Bisaria Deposition, p. 91:7–9), and there
was never any allegation by Shubh Hotels
that the Advances were secured by an
interest in the Debtor’s property.

6.

Bisaria refused to disclose the identity of
Shubh Hotel’s equity holders. (See Doc.
# 2152, Exhibit 1–1, Answers to Interrogatories ## 3–4). However, Bisaria admitted

during his deposition that he was in ‘‘control’’
of both Shubh Hotels and the Debtor at the
time the Advances were made. (Bisaria Deposition, pp. 58:6–59:15).
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mits that the Advances transferred indirectly through Bisaria’s bank account to
the Debtor were not intended to qualify as
loans. Bisaria explained during his deposition, that the purpose of funneling some
of the Advances through his personal bank
account was to avoid violating certain covenants in a preexisting loan agreement between the Debtor and a third-party lender,
which allegedly capped the amount of
loans it could receive directly from Shubh
Hotels. (See Bisaria Deposition, pp. 45:3–
47:21). This description was confirmed by
counsel for Shubh Hotels at the hearing on
the Summary Judgment Motion, where
counsel admitted that Bisaria intended to
structure the Advances so that they would
not be classified as loans by the secured
lender. (See Audio Recording of Hearing
held in Courtroom D, March 27, 2012
(11:18–11:20 AM)). Yet, Shubh Hotels
now asks this Court to characterize the
Advances as loans for the purpose of its
Claim. The Third Circuit Court of Appeals holds that what is most determinative in distinguishing between ‘‘equity’’ and
‘‘debt’’ is the intent of the parties, ‘‘as it
existed at the time of the transaction.’’
Machne Menachem, Inc. v. Spritzer, 456
Fed.Appx. 163, 165 (3d Cir.2012) (unpublished decision) (emphasis added) (quoting
SubMicron, 432 F.3d at 457). Allowing
the Shubh Hotels’ hindsight characterization of the Advances to prevail over its
confessed intent at the time the Advances
were made, would run contrary to this well
established precedent.
D.
[9] Finally, Shubh Hotels argues that
summary judgment is not appropriate because the intent of Shubh Hotels regarding
the Advances is at issue. (See Audio Recording of Hearing Held in Courtroom D,
March 27, 2012 (11:19–11:20)). Though
summary judgment is generally inappropriate when intent is an issue, it may be
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granted when all reasonable inferences defeat the claims of a party, or that party
has rested merely on unsupported speculation. See, e.g., Medina–Munoz v. R.J.
Reynolds Tobacco Co., 896 F.2d 5, 8 (1st
Cir.1990) (‘‘Even in cases where elusive
concepts such as motive or intent are at
issue, summary judgment may be appropriate if the nonmoving party rests merely
upon conclusory allegations, improbable inferences, and unsupported speculation.’’)
(citations omitted); Gertsch v. Johnson &
Johnson, Fin. Corp. (In re Gertsch), 237
B.R. 160, 165 (9th Cir. BAP 1999) (‘‘Where
intent is at issue, summary judgment is
seldom granted (citation omitted); however, ‘summary judgment is appropriate if all
reasonable inferences defeat the claims of
one side, even when intent is at issue.’ ’’)
(citing Newman v. Checkrite California,
Inc., 912 F.Supp. 1354, 1380 (E.D.Cal.
1995)); Hines v. Marchetti, 436 B.R. 159,
169 (M.D.Ala.2010) (‘‘[I]n the bankruptcy
context a summary judgment denying a
debtor’s discharge is sometimes appropriate even when intent is at issue.’’) (citations omitted).
In the instant case, Shubh Hotels relies
on bald assertions of fact made by Bisaria
in professing that the Advances were
loans. Bisaria has admitted that there
was no interest rate connected to the fund
transfers, no definitive repayment schedule, and that he does not recollect any
writing documenting the nature of the
funds. Additionally, Bisaria’s description
of repayment of the Advances as dependent on profitability of the Debtor’s hotel
property or its profitable sale, is a blatant
admission that the Advances were intended as equity contributions. The fact that
such Advances were intended equity contributions is further corroborated by the
Debtor’s own books and records, as Mathis
testified that he formed the transaction list
at issue by examining the Debtor’s general
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ledger and listed only the transactions involving the Debtor’s equity accounts. (See
Mathis Deposition, p. 27:1–9, p. 29:2–21).
This Court recognizes that whether the
Advances should be characterized as debt
or equity is an issue of fact. SubMicron,
432 F.3d at 457. Nevertheless, because
the Objectors’ Summary Judgment Motion was properly made and supported, the
burden to come forward with specific facts
showing that there exists a genuine issue
for trial rested with Shubh Hotels.
Anderson, 477 U.S. at 248, 106 S.Ct. 2505.
As this Court has previously held, this
stage of the case is the ‘‘put up or shut up’’
time for the party opposing a properly
supported motion for summary judgment.
In re Figard, 382 B.R. 695, 706 (Bankr.
W.D.Pa.2008) (citing Berckeley Inv.
Group, Ltd. v. Colkitt, 455 F.3d 195, 201
(3d Cir.2006)).
The time for Shubh Hotels to produce
something beyond the self-serving and hollow characterization of the Advances by
Bisaria has passed. Bisaria’s unsupported
and oft contradicted testimony concerning
his alleged intent at the time of the Advances is not sufficient to demonstrate that
any genuine issue for trial exists in the
instant matter. See Jersey Cent. Power &
Light Co. v. Lacey Twp., 772 F.2d 1103,
1109 (3d Cir.1985) (To show the existence
of a genuine issue, ‘‘the evidence must
create a fair doubt, and wholly speculative
assertions will not suffice.’’) (citing Ross v.
Communications Satellite Corp., 759 F.2d
355, 364 (4th Cir.1985)). Without citing sufficient evidence on the record to support
its assertion, Shubh Hotels has not met its
burden and summary judgment may be
appropriately entered in favor of the Objectors. See Fed.R.Civ.P. 56(e).

genuine issue of material fact regarding
the characterization of the Advances supporting the Claim as equity contributions,
the Court need not reach the other
grounds for summary judgment alleged by
the Plan Proponents. Similarly, because
this Court will disallow the Claim in its
entirety, this Court need not address the
alternative relief requested by the Objectors reducing the amount of the Claim to
$337,216.11 based on the exclusion of funds
transferred to the Debtor directly from
Bisaria or third parties that did not file a
proof of claim.
IV.
Having failed to cite any specific materials on the record to convince this Court
that the Advances were intended as
‘‘loans’’ to the Debtor, Shubh Hotels has
failed to establish that a genuine issue of
material fact exists to move the matter to
trial. With no genuine issues of material
fact for trial, this Court grants the Summary Judgment Motion filed by the Objectors, and shall enter an Order disallowing the Claim of Shubh Hotels in its
entirety. An appropriate Order shall be
entered. An Order shall also be entered
which denies the Creditor Trust’s Motion
for Partial Summary Judgment on Objection to Claim No. 68 of Shubh Hotels,
LLC as the relief requested therein is
moot because it is subsumed by the Objector’s motion (which, in turn, is being
granted by the Court).

,

E.
As this Court has found a grant of summary judgment based on the lack of a
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The Court stated that if Ocwen still
claimed a defense to the action, the information was still relevant. Counsel agreed
to provide anything that it had not yet
produced. Ocwen has since provided answers to the interrogatories. (See Doc.
# 56, Ex. A).
Ocwen also indicated that they are correcting all the things that need to be corrected. Among those things to be corrected, in accordance with Ocwen’s own
argument that it is not seeking to collect
outstanding fees and expenses, are the
billing statements sent to the Debtor. If
Ocwen is not attempting to collect the fees
or expenses as argued, there is no reason
for those fees and expenses to be included
in any fashion on the monthly billing
statements. Such inclusion only creates
confusion and requires the recipient to interpret the intentions of Ocwen.
[9] Accordingly, as a sanction for failure to comply with this Court’s orders
related to discovery, Ocwen will be required to revise the monthly billing statements sent to the Debtors commensurate
with its own arguments. That is, all future billing statements commencing forthwith shall not include any reference to fees
and expenses that Ocwen is not attempting
to collect. Those sections of the billing
statement reflecting prepetition or unauthorized postpetition outstanding fees and
expenses shall reflect zero balances to
avoid future confusion.
In addition,
Ocwen shall immediately take whatever
steps are required internally to remove all
reference to these costs as outstanding.
An appropriate order shall issue.

,

In re SHUBH HOTELS PITTSBURGH,
LLC, Debtor.
Meridian Financial Advisors, Ltd,
Trustee of the Shubh Hotel
Creditor Trust, Plaintiff,
v.
Contract Purchase & Design, Inc.
and C & M Installations,
Inc., Defendants.
Bankruptcy No. 10–26337–JAD.
Adversary No. 12–02353–JAD.
United States Bankruptcy Court,
W.D. Pennsylvania.
July 9, 2013.
Background: President and sole shareholder of corporations named as defendants in strong-arm fraudulent transfer
avoidance proceeding moved to intervene,
for purposes of seeking indefinite stay of
proceedings while criminal prosecution
against him was pending.
Holdings: The Bankruptcy Court, Jeffery
A. Deller, J., held that:
(1) motion to intervene in strong-arm
fraudulent transfer avoidance proceeding was procedurally deficient;
(2) president could not intervene either as
of right or permissively; and
(3) even assuming that president were allowed to intervene, bankruptcy court
would not grant his motion for indefinite stay of proceedings.
So ordered.
1. Bankruptcy O2160
Motion to intervene in strong-arm
fraudulent transfer avoidance proceeding
by sole shareholder, director, and president of corporate defendants was procedurally deficient based on movant’s failure
to attach copy of pleading to his motion or
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to set out any claim or defense for which
intervention was sought. 11 U.S.C.A.
§ 544; Fed.Rules Civ.Proc.Rule 24(c), 28
U.S.C.A.

ing to qualify as ‘‘party in interest’’ with
right to appear and be heard on any issue
in Chapter 11 case.
11 U.S.C.A.
§ 1109(b).

2. Bankruptcy O2160

7. Bankruptcy O2205

Failure to comply with procedural requirements of Federal Rule of Civil Procedure governing motions to intervene will
generally result in denial of motion.

‘‘Party in interest,’’ with right to appear and be heard on any issue in Chapter
11 case, is anyone who has legally protected interest that could be affected by bankruptcy proceeding. 11 U.S.C.A. § 1109(b).

3. Bankruptcy O2160
It was inappropriate to relieve president and sole shareholder of corporations
named as defendants in strong-arm fraudulent transfer avoidance proceeding of procedural requirements for motion to intervene and to excuse his failure to attach
copy of pleading to his motion or to identify claim or defense for which intervention
was sought, where president and sole
shareholder had sought to intervene solely
for purpose of seeking indefinite stay of
proceeding, a stay that would be prejudicial to creditor trust pursuing these
strong-arm claims, while criminal prosecution against him was pending. 11 U.S.C.A.
§ 544; Fed.Rules Civ.Proc.Rule 24(c), 28
U.S.C.A.
4. Bankruptcy O2160
Federal Rule of Civil Procedure governing motions to intervene is meant to
prevent multiplicity of suits. Fed.Rules
Civ.Proc.Rule 24, 28 U.S.C.A.
5. Bankruptcy O2160, 2205
Parties in interest have absolute right
to intervene in adversary proceedings in
Chapter 11 case, pursuant to bankruptcy
statute granting such parties the right to
appear and be heard on any issue. 11
U.S.C.A. § 1109(b).
6. Bankruptcy O2205
Courts must determine on case-bycase basis whether prospective party in
interest has a sufficient stake in proceed-

See publication Words and Phrases for other judicial constructions
and definitions.

8. Bankruptcy O2205
Mere economic interest in outcome of
litigation is generally insufficient to qualify
individual as ‘‘party in interest,’’ with right
to appear and be heard on any issue in
Chapter 11 case. 11 U.S.C.A. § 1109(b).
9. Bankruptcy O2160, 2205
President and sole shareholder of corporations named as defendants in strongarm fraudulent transfer avoidance proceeding, whose only interest in proceeding
was economic one, based on his ownership
interest in companies, did not qualify as
‘‘party in interest,’’ with statutory right to
intervene as one authorized to appear and
be heard on any issue in Chapter 11 case.
11 U.S.C.A. §§ 544, 1109(b).
10. Bankruptcy O2160
President and sole shareholder of corporations named as defendants in strongarm fraudulent transfer avoidance proceeding could not intervene as of right, for
purpose of seeking indefinite stay thereof
while criminal prosecution against him was
pending, where his interests were closely
aligned with those of corporate defendants,
and he failed to demonstrate any adversity
of interest, collusion, or nonfeasance. 11
U.S.C.A. § 544; Fed.Rules Civ.Proc.Rule
24(a)(2), 28 U.S.C.A.
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11. Bankruptcy O2160

16. Bankruptcy O2160

Applicant is entitled to intervene as of
right under Federal Rule of Civil Procedure when: (1) application for intervention
is timely; (2) applicant has sufficient interest in litigation; (3) that interest may, as
practical matter, be affected or impaired
by disposition of litigation; and (4) interest
is not adequately represented by existing
party to litigation. Fed.Rules Civ.Proc.
Rule 24(a)(2), 28 U.S.C.A.

Burden is on the one seeking to intervene as of right to show that his interests
are not adequately represented by existing
parties. Fed.Rules Civ.Proc.Rule 24(a)(2),
28 U.S.C.A.

12. Bankruptcy O2160
Applicant bears burden of demonstrating that it has met all four requirements for intervention as of right pursuant
to Federal Rule of Civil Procedure. Fed.
Rules Civ.Proc.Rule 24(a)(2), 28 U.S.C.A.
13. Bankruptcy O2160
Interest in litigation, of kind required
to support intervention as of right, must be
a legal interest, as opposed to interest of a
general and indefinite character, and applicant must demonstrate that there is tangible threat to that legally cognizable interest. Fed.Rules Civ.Proc.Rule 24(a)(2), 28
U.S.C.A.
14. Bankruptcy O2160
In deciding whether to grant motion
for intervention as of right upon ground
that movant’s interest may be affected or
impaired by litigation, court must assess
the practical consequences of litigation,
and may consider any significant legal effect on applicant’s interest. Fed.Rules
Civ.Proc.Rule 24(a)(2), 28 U.S.C.A.
15. Bankruptcy O2160
To support intervention as of right, it
is not sufficient that an interest be incidentally affected; rather, there must be tangible threat to applicant’s legal interest.
Fed.Rules Civ.Proc.Rule 24(a)(2), 28
U.S.C.A.

17. Bankruptcy O2160
When party seeking to intervene as of
right has same ultimate objective as party
to suit, presumption arises that its interests are adequately represented, and in
order to overcome this presumption of adequate representation, would-be intervenor
must ordinarily demonstrate adversity of
interest, collusion, or nonfeasance on part
of party to suit. Fed.Rules Civ.Proc.Rule
24(a)(2), 28 U.S.C.A.
18. Bankruptcy O2160
President and sole shareholder of corporations named as defendants in strongarm fraudulent transfer avoidance proceeding would not be allowed to intervene
permissively pursuant to Federal Rule of
Civil Procedure, where intervention was
not sought to enable president to assert
any claim or defense, but merely to seek
stay of proceeding while criminal proceedings against him were pending, and indefinite stay would prejudice other parties.
11 U.S.C.A. § 544; Fed.Rules Civ.Proc.
Rule 24(b), 28 U.S.C.A.
19. Bankruptcy O2160
In exercising its discretion whether to
allow permissive intervention, court must
consider whether intervention will unduly
delay or prejudice adjudication of original
parties’ rights. Fed.Rules Civ.Proc.Rule
24(b), 28 U.S.C.A.
20. Action O68
Stay of civil case is extraordinary
remedy.
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21. Action O69(5)
Stay of civil proceeding during pendency of criminal proceedings against potential witness in civil suit is not required
on Fifth Amendment grounds. U.S.C.A.
Const.Amend. 5.
22. Action O68
Stay of civil proceeding may be granted as incident to power inherent in every
court to control disposition of causes on its
docket with economy of time and effort for
itself, for counsel, and for litigants.
23. Action O68
Decision by court whether to exercise
inherent power that it has to control disposition of causes on its docket in order to
stay civil proceeding calls for the exercise
of judgment, which must weigh competing
interests and maintain an even balance.
24. Action O69(5)
In deciding whether to stay civil case
pending resolution of criminal proceeding,
courts often consider the following factors:
(1) extent to which issues in civil and criminal cases overlap; (2) status of criminal
proceedings, including whether any defendants have been indicted; (3) plaintiff’s interest in expeditious civil proceeding
weighed against prejudice to plaintiff
caused by delay; (4) burden on defendants;
(5) interests of court; and (6) the public
interest.
25. Action O69(5)
Even assuming that president and
sole shareholder of corporations named as
defendants in strong-arm fraudulent transfer avoidance proceeding were allowed to
intervene, bankruptcy court would not
grant his motion for indefinite stay of proceeding while criminal proceedings against
him was pending, though lack of stay
forced him to choose between testifying in
avoidance proceeding or exercising his
Fifth Amendment rights, where indefinite

277

stay would prejudice other parties, and
there was no showing the president’s testimony was crucial to defense of avoidance
claims, and that there were not other witnesses who could testify to relevant events.
U.S.C.A. Const.Amend. 5; 11 U.S.C.A.
§ 544.

Crystal H. Thornton–Illar, Leech Tishman Fuscaldo & Lampl, LLC, Pittsburgh,
PA, for Plaintiff.
Ronald B. Roteman, The Stonechipher
Law Firm, Pittsburgh, PA, for Defendants.
MEMORANDUM OPINION
Jeffery A. Deller, Bankruptcy Judge.
The matters before the Court are a Motion to Intervene for the Limited Purpose
of Filing a Motion for Stay and a Motion
to Stay filed by proposed intervenor, Mr.
Steve Lewis (‘‘Mr. Lewis’’). These matters are core proceedings over which the
Court has subject matter jurisdiction pursuant to 28 U.S.C. §§ 157(b)(2)(A) and
1334.
These motions concern a criminal defendant’s assertion of his Fifth Amendment
privilege against self-incrimination and the
court’s interest in ‘‘secur[ing] the just,
speedy, and inexpensive determination of
every action and proceeding.’’ See Fed.
R.Civ.P. 1.
It has been asserted that Mr. Lewis’
role as the sole shareholder and president
of the defendants, Contract Purchase &
Design, Inc. and C & M Installations, Inc.
(together, the ‘‘Defendants’’), makes him a
possible witness in this adversary proceeding (the ‘‘Adversary Proceeding’’). Meanwhile, it has also been asserted that his
indictment in a pending criminal action in
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the Northern District of Illinois implicates
his privilege against self-incrimination under the Fifth Amendment. In essence,
Mr. Lewis would like to use his privilege
against self-incrimination as a shield preventing the prosecution of this civil adversary proceeding against his companies all
the while he is under criminal indictment
in the Northern District of Illinois. For
the reasons set forth more fully below, the
Court denies the motions filed by Mr.
Lewis. As such, his intervention request
will be denied, and the related motion to
stay shall also be denied.
I.
The debtor, Shubh Hotels Pittsburgh,
LLC (the ‘‘Debtor’’), filed a voluntary petition under chapter 11 of the Bankruptcy
Code on September 7, 2010 in case number
10–26337–JAD (the ‘‘Lead Bankruptcy
Case’’). The Debtor’s amended chapter 11
plan filed April 6, 2011 (the ‘‘Plan’’) was
confirmed on May 20, 2011. (See Case No.
10–26337–JAD, Doc. # 1390). Under the
Plan, a creditor trust was to be formed
pursuant to a separate trust agreement for
the purpose of, among other things, prosecuting and settling avoidance actions. (See
Case No. 10–26337–JAD, Doc. # 927,
§ 1.1, p. 12). Pursuant to these provisions
of the confirmed Plan, a creditor trust was
created on or about June 9, 2011, to which
plaintiff Meridian Financial Advisors, Ltd.
was appointed as trustee (the ‘‘Creditor
Trust’’). (See Case No. 12–02353–JAD,
Doc. # 1, ¶¶ 9–10).1
On September 6, 2012, the Creditor
Trust initiated the Adversary Proceeding
by filing a complaint (the ‘‘Complaint’’),
claiming that the Debtor fraudulently
transferred estate property to the Defendants in connection with proposed renova1.

All subsequent docket references refer to
Case No. 10–02353–JAD unless otherwise spe-

tions to the Pittsburgh Hilton Hotel (the
‘‘Hotel’’), which the Debtor operated prior
to filing for bankruptcy. (See Doc. # 1).
In the Complaint, the Creditor Trust specifically avers that on or about May 19,
2006, the Debtor obtained a $42,700,000
loan from Column Financial, Inc. to fund
renovations to and the purchase of the
Hotel from Hilton Hotels Corporation.
(See id. at ¶ 18). The Creditor Trust further asserts that on or about May 2006,
the Debtor contracted with the Defendants
to provide goods and/or services related to
the Hotel renovations (see id. at ¶ 21), and
between June 2006 and November 2007,
Contract Purchase & Design, Inc. and/or C
& M Installations, Inc. received either directly or indirectly over $13,000,000 for
goods and services allegedly provided to
the Debtor for renovations to the Hotel
(see id. at ¶ 22).
Subsequently, on or about August 17,
2007, the Debtor refinanced its loan with
Column Financial, Inc., increasing the loan
balance to $49,600,000, of which $4,800,000
was earmarked to fund a physical expansion of the Hotel (the ‘‘Expansion Reserve’’). (See id. at ¶¶ 23–24). On or
about October 12, 2007, $2,464,109 from
the Expansion Reserve was wire transferred directly to Contract Purchase 8b
Design, Inc. and/or C & M Installations,
Inc. (the ‘‘Transfer’’). (See id. at ¶ 26).
The gravamen of the Creditor Trust’s
Complaint is that the Debtor received no
goods or services of value from Contract
Purchase & Design, Inc. and/or C & M
Installations, Inc. in exchange for the
Transfer. (See id. at ¶ 28). The Creditor
Trust alleges that the Defendants have
been unjustly enriched, and seeks to avoid
and recover the value of the Transfer pursuant to the Pennsylvania Uniform Fraudcifically noted.
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ulent Transfer Act, 12 Pa.C.S.A.
§§ 5104(a)(1), 5104(a)(2), and 5105.
After the filing of the Complaint, the
parties filed a Stipulation to Extend Time
for Defendants to File an Answer to the
Complaint on October 9, 2012, and a second stipulation to further extend the time
on November 7, 2012. (See Doc. ## 6, 8).
The Defendants then filed a Motion to
Extend Time for Filing a Response to the
Complaint on November 29, 2012. (See
Doc. # 9). On the same day, Mr. Lewis
filed a Motion to Intervene and Motion to
Stay Adversary Proceedings (see Doc.
# 10), which he re-filed at the Court’s request to correctly file as a two-part motion
on December 6, 2012 (see Doc. # 13). The
Court granted the Defendant’s Motion to
Extend Time for Filing a Complaint on
December 4, 2012, extending the deadline
to file a response for a period of thirty
days following the determination on the
Motion to Intervene and the Motion to
Stay the Adversary. (See Doc. # 12).
In Mr. Lewis’ Motion to Intervene and
Motion to Stay the Adversary filed on
December 6, 2012, Mr. Lewis asserts that
his indictment in a pending criminal matter necessitates his intervention in the Adversary Proceeding. Mr. Lewis’ request
to intervene is made pursuant to 11 U.S.C.
§ 1109(a) and Fed.R.Civ.P. 24 (made applicable to the Adversary Proceeding by Fed.
R. Bankr.P. 7024), and his stay request is
made pursuant to the Fifth Amendment of
the United States Constitution and Fed.
R.Civ.P. 26 (made applicable to the Adversary Proceeding through Fed. R. Bankr.P.
7026). (See Doc. # 13, ¶ 4).
On or about October 9, 2012, Mr. Lewis
and Mr. Atul Bisaria (‘‘Mr. Bisaria’’) 2 were
2.

The Creditor Trust also filed a separate adversary proceeding within the Lead Bankruptcy Case against Mr. Bisaria at Case No. 12–
02357–JAD, alleging in its complaint therein
that Mr. Bisaria, the sole officer and member
of the Debtor, caused the Debtor to fraudu-
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indicted in the United States District
Court for the Northern District of Illinois
at Case No. 12–CR–791 (the ‘‘Criminal
Proceeding’’). (See Doc. # 13, Exhibit C,
hereinafter the ‘‘Indictment’’). The Indictment includes ten counts against Mr. Lewis and Mr. Bisaria and a forfeiture allegation for wire fraud and bank fraud in
violation of 18 U.S.C. §§ 1343, 1014, and 2.
Specifically, the indictment alleges that
Mr. Lewis and Mr. Bisaria participated in
a scheme to defraud Broadway Bank of
Chicago, Illinois and Mutual Bank of Harvey, Illinois by falsely representing that
loan proceeds from those banks were to be
used to pay for renovations at the Ramada
Plaza Hotel in Cincinnati, Ohio and the
Doubletree Guest Suites in Boca Raton,
Florida, when in fact the funds were diverted for other purposes. (See Indictment, ¶ 3, 11, 15, 17, 22, 26, and 33–35).
Mr. Lewis asserts that his intervening in
and staying of the Adversary Proceeding
is necessary because the Criminal Proceeding involves issues ‘‘substantiality related to the claims and defenses in this
[A]dversary [P]roceeding,’’ and as such,
‘‘will each require Lewis’ presence and
participation, and involve many of the
same documents, issues, claims and defenses.’’ (See Doc. # 13, ¶ 1).
The Creditor Trust filed an Objection to
the motions on January 22, 2013. (See
Doc. # 20). The Defendants filed a Supplemental Response and Joinder to Mr.
Lewis’ Motion to Intervene on the same
day. (See Doc. # 21). A hearing was held
January 29, 2013. Parties filed Post–Trial
Briefs on February 12, 2013, and Replies
on February 19, 2013. (See Doc. ## 24,
25, 27, 28).3 The matter is now ripe for
decision.
lently transfer funds to Bisaria himself and to
Shubh Hotels, LLC.
3.

The Defendants and Mr. Lewis jointly filed
their Post–Trial Brief and Reply. (See Doc.
## 24, 28).
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II.
[1] As a preliminary matter, the Court
will address the Creditor Trust’s argument
that Mr. Lewis failed to attach a pleading
and assert a claim or defense, thereby
failing to comply with the requirements of
Fed.R.Civ.P. 24(c). Pursuant to Rule
24(c), ‘‘[a] motion to intervene TTT must
state the grounds for intervention and be
accompanied by a pleading that sets out
the claim or defense for which intervention
is sought.’’ It is undisputed that Mr. Lewis did not attach a pleading to his motion.
Because Mr. Lewis did not attach pleading, and also because he has not articulated any claim or defense that relates to the
underlying substance of the Complaint, the
Court denies Mr. Lewis’ Motion to Intervene as procedurally deficient.
[2] Failure to comply with the requirements of Rule 24(c) will generally result in
the denial of a motion to intervene. See
Township of S. Fayette v. Allegheny County Housing Authority, 183 F.R.D. 451
(W.D.Pa.1998), affirmed 185 F.3d 863 (3d
Cir.1999) (motion to intervene dismissed
when movants did not submit the requisite
proposed pleading); School Dist. Of Philadelphia v. Pennsylvania Milk Marketing
Bd., 160 F.R.D. 66 (E.D.Pa.1995) (motion
to intervene denied for failure to attach a
pleading setting forth the claim or defense
for which intervention was sought). However, courts have not required strict compliance with Rule 24(c) in certain circumstances. See, e.g., William v. Taylor, 465
F.Supp.2d 1267, 1273 n. 3 (N.D.Ga.2000)
(motion to intervene granted despite failure to attach complaint where intervenor’s
claims were identical to plaintiffs’, intervention would not unduly delay or prejudice rights of original parties, and the intervenor attached proposed complaint with
explanation of the claims to a reply brief);
McCausland v. Shareholders Management
Co., 52 F.R.D. 521 (S.D.N.Y.1971) (failure

to attach a pleading to motion to intervene
not fatal when affidavit in support stated
that proposed intervenors would adopt the
present complaint).
[3] For example, the Defendants and
Mr. Lewis directed the Court’s attention to
U.S. ex rel. Frank M. Sheesley Co. v. St.
Paul Fire & Marine Ins. Co., 239 F.R.D.
404, 413 (W.D.Pa.2006), where the court
granted a motion to intervene despite the
intervenor’s failure to attach a pleading.
The Defendants and Mr. Lewis assert that
the instant case is similar to that of Sheesley, where there was a ‘‘sufficient commonality of law or facts underl[ying] the applicant’s claim and the main action.’’ (See
Doc. # 24, p. 8, citing Sheesley, 239 F.R.D.
at 414). However, the Creditor Trust argues that this case is easily distinguishable
from Sheesley, where ‘‘there was no real
prejudice to the [original parties] in waiving the procedural requirements of Rule
24(c),’’ since ‘‘the underlying dispute
moved forward in another forum, [specifically] arbitration.’’ (See Doc. # 25, p. 5).
The Creditor Trust asserts that ‘‘in this
matter, Mr. Lewis seeks to intervene and
stay the underlying dispute for an indefinite period of time potentially resulting in
great prejudice to the Creditor Trust.’’
(See id.). The Court finds Sheesley distinguishable from the instant case, because
there is not a sufficient commonality of law
or facts underlying the Adversary Proceeding and the Criminal Proceeding, and
because the Creditor Trust would be prejudiced.
[4] Unlike in Sheesley, here there is no
threat of multiple suits because there is no
unity of interest between the two proceedings. ‘‘Rule 24 is meant to prevent the TTT
multiplicity of suits.’’ 239 F.R.D. at 415,
citing Wash. Elec. Coop., Inc. v. Mass.
Mun. Wholesale Elec. Co., 922 F.2d 92, 97
(2d Cir.1990) (‘‘The purpose of the rule
allowing intervention is to prevent a multi-
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plicity of suits where common questions of
law or fact are involved.’’). ‘‘Rather than
have different tribunals examine these issues at different times, notions of judicial
economy suggest aggregating them in a
single proceeding.’’ 239 F.R.D. at 415.
Here, the Court has not been persuaded
that there are common questions of law or
fact among the two proceedings.
The movant in Sheesley was asking ‘‘for
a stay in [the] litigation and for an order
compelling [the original plaintiff] to arbitrate its grievances.’’ 239 F.R.D. at 408.
Because ‘‘a plethora of questions to be
raised in a potential arbitration proceeding
[were] common with the issues in the main
TTT action,’’ and the claims presented in
the complaint in the main action ‘‘share[d]
the same factual history’’ with any crossclaim that could be raised in arbitration,
the Sheesley court found that ‘‘[i]dentical
questions [would] ground the defenses
available in [the court] and the claims that
the [a]pplicant may bring before an arbitrator.’’ 239 F.R.D. at 414.
Here, the Criminal Proceeding and the
Adversary Proceeding do not share common questions of law or fact, and there is
no overlap of issues or parties. The Criminal Proceeding involves allegations that
Mr. Lewis defrauded two banks located in
Illinois by falsely representing that loan
proceeds from those banks were to be
used to pay for renovations at the Ramada
Plaza Hotel in Cincinnati, Ohio and the
Doubletree Guest Suites in Boca Raton,
Florida, when in fact the funds were diverted for other purposes. (See Indictment, ¶ 3, 11, 15, 17, 22, 26, and 33–35).
The Adversary Proceeding, meanwhile, involves different defendants, a loan from a
different bank, and renovations to a different hotel than those in the Criminal Proceeding. Specifically, the Creditor Trust’s
Complaint alleges that the Defendants
were unjustly enriched by an alleged
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fraudulent transfer of estate property from
the Debtor in connection with proposed
renovations to the Pittsburgh Hilton Hotel.
Mr. Lewis’ actions regarding the Transfer
in the Adversary Proceeding are not at
issue in the Criminal Proceeding, nor are
his actions regarding the fraud allegations
within the Criminal Proceeding at issue in
the Adversary Proceeding. There is no
threat here of multiplicity of suits, as there
was in Sheesley. The instant case does
not present the situation that Rule 24 is
meant to prevent.
Furthermore, the Sheesley court acknowledged that when courts waive procedural defects under Rule 24, such waiver
‘‘is often prompted by the merits of the
motion itself, the lack of prejudice to the
parties, and the principle that Rule 24 is
intended simply to notice the parties as to
the applicant’s position and arguments.’’
239 F.R.D. at 411. Waiving Mr. Lewis’
failure to attach a pleading is not appropriate here, where the Court agrees with the
Creditor Trust that they would be prejudiced by an indefinite delay.
Mr. Lewis is asking for a stay of the
litigation for an indefinite period, during
which time the Creditor Trust would not
be able to pursue its claims against the
Defendants in another forum. Not only
would a stay delay the Adversary Proceeding, but also the Lead Bankruptcy Case,
which the Creditor Trust avers is ‘‘moving
toward conclusion,’’ as ‘‘most of [the other]
adversary proceedings associated with the
bankruptcy case have been resolved to
date,’’ and ‘‘the [P]lan has been confirmed.’’ (See Doc. # 20, pp. 12–13, ¶ 57;
see also Case No. 10–26337–JAD, Doc.
# 1390). The Court also notes that during
a stay of the Adversary Proceeding and
Bankruptcy Case, the Debtor’s estate
would be required to continue paying
quarterly fees to the United States trustee
for each quarter until the case is converted
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or dismissed. See 28 U.S.C. § 1930(a)(6).
The longer the case is stayed, the greater
the statutory fees that must be paid under
this provision by the estate, thus reducing
the amount of estate funds available for
the Creditor Trust to enforce and prosecute the Debtor’s obligations. Because the
Creditor Trust is prejudiced by an indefinite delay of the Adversary Proceeding,
waiver of Mr. Lewis’ procedural defect is
not appropriate in the instant case.4
Mr. Lewis’ Motion to Intervene is also
procedurally deficient because it does not
set out a claim or defense related to the
existing case, as required by Rule 24(c).
‘‘The words ‘claim or defense’ manifestly
refer to the kinds of claims or defenses
that can be raised in courts of law as part
of an actual or impending law suit.’’ Diamond v. Charles, 476 U.S. 54, 76–77, 106
S.Ct. 1697, 1711, 90 L.Ed.2d 48 (1986)
(internal citations omitted). Here, Mr.
Lewis has simply not raised any claim or
defense; he has only asserted that he
seeks to intervene for the limited purpose
of staying the proceeding.
Thus, the Court finds that Mr. Lewis’
Motion to Intervene is procedurally deficient in that if fails to conform with Fed.
R.Civ.P. 24(c).
III.
Even if Mr. Lewis’ Motion to Intervene
were proper, it is deficient in substance.
Mr. Lewis seeks to intervene under Fed.
R.Civ.P. 24(a), which provides:
On timely motion, the court must permit
anyone to intervene who: (1) is given an
unconditional right to intervene by federal statute; or (2) claims an interest
relating to the property or transaction
that is the subject of the action and is so
4.

The Court further notes that the Criminal
Proceeding was continued on May 7, 2013,
when the Honorable John Z. Lee in the United States District Court for the Northern Dis-

situated that disposing of the action may
as a practical matter impair or impede
the movant’s ability to protect its interest, unless existing parties adequately
represent that interest.
For the reasons set forth below, the
Court denies Mr. Lewis’ request to intervene under both Rule 24(a)(1) and 24(a)(2).
A.
[5] Pursuant to Rule 24(a)(1), courts
must allow parties to intervene that hold
an unconditional right to intervene pursuant to federal statute. The Third Circuit
has determined that parties in interest
have an absolute right to intervene in adversary proceedings pursuant to Rule
24(a)(1) and 11 U.S.C. § 1109(b). Phar–
Mor, Inc. v. Coopers & Lybrand, 22 F.3d
1228 (3d Cir.1994); Official Unsecured
Creditors Comm. v. Michaels (In re Marin
Motor Oil, Inc.), 689 F.2d 445 (3d Cir.
1982). Mr. Lewis asserts that he has an
unconditional right to intervene pursuant
to 11 U.S.C. § 1109(b), and thus must be
permitted to intervene under Rule 24(a)(1).
Section 1109(b) asserts:
A party in interest, including the debtor,
the trustee, a creditors’ committee, an
equity security holders’ committee, a
creditor, an equity security holder, or
any indenture trustee, may raise and
may appear and be heard on any issue
in a case under this chapter.
Because the Court finds that Mr. Lewis is
not a ‘‘party in interest’’ under section
1109(b), the Court denies his request to
intervene under Rule 24(a)(1).
[6] While the term ‘‘party in interest’’
is not statutorily defined, section 1109(b)
lists several examples of parties that are
trict of Illinois granted Mr. Lewis’ oral motion ‘‘for additional time to review extensive
discovery due to the complexity of the case.’’
(See Case No. 12–CR–791, Doc. # 37).
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considered ‘‘parties in interest,’’ including
‘‘the debtor, the trustee, a creditors’ committee, an equity security holders’ committee, a creditor, an equity security holder,
or any indenture trustee.’’ 11 U.S.C.
§ 1109(b). It is clear that this is not an
exhaustive list of parties that may be ‘‘parties in interest.’’ In re Combustion Eng’g,
Inc., 391 F.3d 190, 214 n. 21 (3d Cir.2004).
‘‘Consequently, courts must determine on
a case by case basis whether the prospective party in interest has a sufficient stake
in the proceeding so as to require representation.’’ In re Amatex Corp., 755 F.2d
1034, 1042 (3d Cir.1985).
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gent’’ and solely regards impairment of
‘‘his personal rights.’’ (See Doc. # 20, p. 6,
¶ 25).5 The Court agrees with the Creditor Trust that Mr. Lewis does not have a
sufficient stake as required under section
1109(b), because Mr. Lewis has not persuaded this Court that his reasons for
intervening constitute ‘‘legally protected
interests’’ that could be affected by the
Adversary Proceeding.

(See Doc. # 24, p. 6).

[7] In In re Global Industrial Technologies, Inc., the Third Circuit adopted a
test set forth by the Seventh Circuit to
define a party in interest as ‘‘anyone who
has a legally protected interest that could
be affected by a bankruptcy proceeding.’’
645 F.3d 201, 210 (3d Cir.2011), citing In
re James Wilson Associates, 965 F.2d 160,
169 (7th Cir.1992). Using that definition
of ‘‘party in interest,’’ the Global Industrial Technologies court held that the debtor’s insurers, whose policies were to be
transferred to a settlement trust under the
debtor’s chapter 11 plan, had standing to
challenge the plan as parties in interest
because they had legally protected interests which were affected by the debtor’s
plan. See also In re Combustion Eng’g,
Inc., 391 F.3d 190 (3d Cir.2004) (debtor’s
insurers did not have standing to object to
confirmation of debtor’s chapter 11 plan
where a confirmation plan did not materially alter the insurers liability). Mr. Lewis fails to be a party in interest under this
test.

The Creditor Trust, however, argues
that Mr. Lewis does not have a sufficient
stake in the outcome of the Adversary
Proceeding because his interest is ‘‘contin-

[8, 9] None of the three arguments
presented by the Defendants and Mr.
Lewis assert a legally protected interest

In the instant case, the Defendants and
Mr. Lewis assert that Mr. Lewis has a
sufficient stake in the Adversary Proceeding which requires representation for the
following reasons:
(i) without [Mr.] Lewis’ participation in
the defense of the [Adversary Proceeding], [the Defendants] ‘‘are effectively
and completely defenseless; (ii) in the
event this Court should make any TTT
adverse inferences against [the Defendants] as a result of [Mr.] Lewis’ temporary inability to assist in the defense of
the [Adversary Proceeding], a judgment
will likely be entered against [the Defendants]; and (iii) any such judgment will
likely be in an amount that would cripple
the businesses, resulting in their dissolution and destruction, as well as Lewis’
inability to continue to earn a living.

5.

The Creditor Trust also argues that Mr.
Lewis fails to prove that he has a sufficient
stake which requires representation because
‘‘any interest Mr. Lewis might have in the
Adversary Proceeding is being adequately represented by the Defendants and would not
require that he be separately represented.’’

(See Doc. # 20, p. 6, ¶ 25). The Court reaches
the issue of adequate representation in its
analysis of Mr. Lewis’ request to intervene
pursuant to Rule 24(a)(2), and finds that any
interest Mr. Lewis has in the Adversary Proceeding is adequately represented by the Defendants.
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that could be affected by this proceeding.
The first two relate to the Defendants’
interest in having Mr. Lewis testify, rather
than an interest of Mr. Lewis himself. In
as much as the first two arguments could
relate to Mr. Lewis’ own interest in the
Adversary Proceeding, they concern only
Mr. Lewis’ economic interests in his companies. ‘‘A mere economic interest in the
outcome of the litigation is [generally] insufficient to support a motion to intervene.’’ Mountain Top Condominium Association v. Dave Stabbert Master Builder,
Inc., 72 F.3d 361, 366 (3d Cir.1995), citing
U.S. v. Alcan Aluminum Inc., 25 F.3d
1174, 1185 (3d Cir.1994). Because Mr.
Lewis’ interest in the financial viability of
his companies is merely economic, it is not
a ‘‘sufficient stake’’ in the Adversary Proceeding to warrant intervening.
Similarly, the third argument, although
phrased as a personal interest of Mr. Lewis, also fails to support the Motion to
Intervene. Mr. Lewis’ personal interest in
continuing to operate his businesses is an
economic concern, and does not present a
legally protected interest which could be
affected by this proceeding. The Court
therefore finds that Mr. Lewis is not a
party in interest under section 1109(b).
Moreover, Mr. Lewis and the Defendants have not presented this Court with
any case where a shareholder of a defendant was found to have standing to intervene in a chapter 11 bankruptcy proceeding. The Court finds persuasive the case
of In re WHET, Inc., 33 B.R. 438, where
the court found that the chief executive
officer and president of the debtor did not
have standing to be heard in a chapter 11
6.

The Court also notes the similarity of this
case to In re Refco, Inc., where the Second
Circuit Court of Appeals found that a debtor’s
investors were not a party in interest under
section 1109(b). 505 F.3d 109, 117 (2nd Cir.
2007). The Refco court held that although
debtor’s investors ‘‘maintain a financial ‘inter-

case. 33 B.R. 438, 442 (Bankr.D.Mass.
1983). The In re WHET, Inc. court
looked to In re O.P.M. Leasing Services,
Inc., 21 B.R. 983, for guidance in determining whether officers of a corporation have
standing. The In re O.P.M. Leasing Services, Inc. court held that a former president of a chapter 11 debtor and 50% owner
of the company which was the sole shareholder of the debtor was not a party in
interest under section 1109(b); the movant’s former position as an officer of the
debtor did not create any inherent rights
in the bankruptcy case. 33 B.R. 438, 442,
citing In re O.P.M. Leasing Services, Inc.,
21 B.R. 983 (D.N.Y.1981). The In re
WHET, Inc. court extended this reasoning
to current officers, finding that the debtor’s president and chief executive officer
did not have standing in that debtor’s
bankruptcy case. Id. Similarly, Mr. Lewis’ role as a shareholder of the debtor does
not create any basis for standing in the
debtor’s chapter 11 Bankruptcy Case or
the Adversary Proceeding.6
Thus, the Court denies Mr. Lewis’ request to intervene pursuant to Rule
24(a)(1) and section 1109(b).
B.
[10] The Court also denies Mr. Lewis’
request to intervene under Rule 24(a)(2),
as he fails to satisfy the four part test
applied by courts in the Third Circuit to
determine whether an applicant may intervene in an action as of right.
[11, 12] An applicant is entitled to intervene under Rule 24(a)(2) when: (1) the
application for intervention is timely; (2)
est’ in [the debtor entity], they are not a party
in interest within the meaning of the Bankruptcy Code’’; rather, ‘‘[t]he party in interest
in the bankruptcy sense, representing the investors’ financial interest, is [the debtor entity]’’. Id.
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the applicant has a sufficient interest in
the litigation; (3) the interest may be affected or impaired, as a practical matter
by the disposition of the action; and (4)
the interest is not adequately represented
by an existing party in the litigation.
Harris v. Pernsley, 820 F.2d 592, 596 (3d
Cir.1987), cert. denied, 484 U.S. 947, 108
S.Ct. 336, 98 L.Ed.2d 363 (1987) (citation
omitted). Although these requirements
are intertwined, each must be met to intervene as of right. Id. The applicant bears
the burden of demonstrating that it has
met all four prongs. Development Finance Corp. v. Alpha Housing & Health,
54 F.3d 156, 162 (3d Cir.1995), United
States v. Alcan Aluminum, Inc., 25 F.3d
1174, 1181 n. 9 (3d Cir.1994). As the first
factor, timeliness, is not in dispute, the
Court will analyze factors two through
four below.
[13] Regarding the second factor, a
‘‘sufficient interest in the litigation,’’ the
Supreme Court has determined that an
intervenor’s interest must be one that is
‘‘significantly protectable.’’ Donaldson v.
United States, 400 U.S. 517, 531, 91 S.Ct.
534, 542, 27 L.Ed.2d 580 (1971). In defining a ‘‘significantly protectable’’ legal interest under Rule 24(a)(2), Third Circuit
courts have held that ‘‘the interest must be
a legal interest as distinguished from interests of a general and indefinite character,’’ and ‘‘[t]he applicant must demonstrate that there is a tangible threat to a
legally cognizable interest to have the
right to intervene.’’ Mountain Top Condominium Association v. Dave Stabbert
Master Builder, Inc., 72 F.3d 361, 366 (3d
Cir.1995), citing Harris v. Pernsley, 820
F.2d at 601 (citations omitted). ‘‘This interest is recognized as one belonging to or
being owned by the proposed intervenor.’’
Mountain Top, 72 F.3d at 366, citing United States v. Alcan Aluminum, Inc., 25
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F.3d 1174, 1185 (3d Cir.1994). The issue is
whether Mr. Lewis is a real party in interest. Harris v. Pernsley, 820 F.2d at 596–
598. See also United States v. Alcan Aluminum, Inc., 25 F.3d 1174, 1185 (3d Cir.
1994) (‘‘a party has more than an economic
interest where it is the real party in interest and where the applicant would have
standing to raise the claim.’’); Mt. Hawley
Ins. Co. v. Sandy Lake Properties, 425
F.3d 1308, 1311 (11th Cir.2005) (‘‘a legally
protectable interest is something more
than an economic interest TTT [; t]hus, a
legally protectable interest is an interest
that derives from a legal right.’’).
The Court notes the similarity of the
second Harris v. Pernsley factor to the
requirements for intervening under section
1109(b) and Rule 24(a)(1) discussed above.
Just as Mr. Lewis failed to prove to the
Court that he was not a party in interest
under section 1109(b), he again fails to
persuade the Court that he is a real party
in interest under Rule 24(a)(2).
Here, the original Defendants are the
real parties in interest, not Mr. Lewis.
Because Mr. Lewis has not met his burden
in proving to the Court that his interest in
the outcome of the litigation is not merely
economic or that there is a tangible threat
to a legally cognizable interest, he fails to
satisfy the second Harris v. Pernsley factor.
Because Mr. Lewis does not have a legally protectable interest giving rise to a
right to intervene, he also fails to satisfy
the third factor, which requires that such
interest will be impaired by the disposition
of the action. The only non-economic interest Mr. Lewis has asserted which is
arguably derived from a legal right is that
he must choose between exercising his
Fifth Amendment right to avoid self-incrimination and testifying on behalf of his
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companies.7 But even if the Court were to
consider this choice to invoke the Fifth
Amendment privilege an ‘‘interest’’ sufficient to satisfy the second Harris v. Pernsley factor, because Mr. Lewis maintains
the ability to invoke the privilege, the
Court finds that such interest is not impaired for purposes of 24(a)(2).
[14, 15] In determining whether an interest may be affected or impaired within
the meaning of Rule 24(a)(2), the court
must assess ‘‘the practical consequences of
the litigation,’’ and ‘‘may consider any significant legal effect on the applicant’s interest.’’ Brody By and Through Sugzdinis v. Spang, 957 F.2d 1108, 1123 (3d
Cir.1992) (citations and internal quotations
omitted). It is not sufficient that the claim
be incidentally affected; rather, there
must be ‘‘a tangible threat’’ to the applicant’s legal interest. Id.; see also Development Finance Corp. v. Alpha Housing
and Health Care, Inc., 54 F.3d at 162.
Since Mr. Lewis is still able to assert his
Fifth Amendment right, his interest in asserting his right to avoid self-incrimination
is not affected or impaired as a practical
matter by the disposition of the action for
purposes of Rule 24(a)(2). Thus, even if
the Court were to determine that Mr.
Lewis’ decision between two choices constitutes an interest derived by a legal
right, Mr. Lewis still could not satisfy the
third Harris v. Pernsley factor.
[16, 17] Lastly, the Court finds that
Mr. Lewis’ interests are adequately represented by the original Defendants, because
their interests are presumed to be one and
the same. The ‘‘burden TTT is on the
applicant for intervention to show that his
interests are not adequately represented
by the existing parties.’’ In re Sheesley,
239 F.R.D. at 409, citing Brody, 957 F.2d
7.

The Court considers this issue as a potential
argument for a legal interest for purposes of
intervention under Rule 24(a)(2), although

at 1123. Though often minimal, the burden can rise when the interests of an
existing party are presumed coincident
with those of the potential intervenor.
‘‘[W]hen the party seeking intervention
has the same ultimate objective as a party
to the suit, a presumption arises that its
interests are adequately represented.’’ In
re Cmty. Bank of N. Va. & Guar. Nat’l
Bank of Tallahassee Second Mortgage
Loan Litig., 418 F.3d 277, 315 (3d Cir.
2005). In order to overcome the presumption of adequate representation, ‘‘the proposed intervenor must ordinarily demonstrate adversity of interest, collusion, or
nonfeasance on the part of a party to the
suit.’’ Id. See also Gen. Star Indem. Co. v.
V.I. Port Auth., 224 F.R.D. 372, 376 (D.Vi.
2004) (‘‘Because any interest [p]roposed
[i]ntervenors have or may have is identical
to [the defendant’s], there must be a concrete showing of circumstances in the particular case that make the representation
inadequate.’’ (internal citations omitted)).
Here, Mr. Lewis has not asserted any
adversity of interest, collusion, or nonfeasance which would overcome the presumption of adequate representation, and the
Court therefore finds that any interest Mr.
Lewis has in the Adversary Proceeding is
adequately represented by the existing
Defendants.
Lastly, Mr. Lewis asserts that without
his ‘‘direct involvement in the litigation in
his capacity as [the Defendant’s] sole
shareholder and director, president, and
the person most familiar with the day to
day operations of the corporate entities,
TTT [the Defendants] TTT cannot adequately protect [Mr.] Lewis without his direct
and intimate involvement in the [Adversary Proceeding].’’ (See Doc. # 24, p. 7).
Mr. Lewis does not argue this point directly
in support of his Motion to Intervene, but
rather in support of his Motion to Stay.
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While the Court appreciates the Defendants’ interest in Mr. Lewis’ ability to
testify freely to bolster their case, the
Court does not find persuasive the argument that the Defendants cannot defend
the Adversary Proceeding without Mr.
Lewis’ testimony. A transfer of funds in
exchange for a service generally requires
both a transferor and a transferee. It is
logical to conclude that persons other than
solely Mr. Lewis must have been involved
in the Hotel’s expansion project, such as
employees of the Hotel, employees of the
Defendants, and employees of the Debtor.
As such, the Court is not convinced that
Mr. Lewis is the only person capable of
being called as a witness to testify to the
circumstances surrounding the Transfer at
issue in the Adversary Proceeding.
For these reasons, the Court finds that
Mr. Lewis’ interests are adequately represented without allowing him to intervene
in the Adversary Proceeding. The Court
denies Mr. Lewis’ request to intervene
pursuant to Rule 24(a)(2).
IV.
[18] Mr. Lewis also seeks to intervene
under Rule 24(b), under which courts may
permit anyone to intervene who ‘‘(A) is
given a conditional right to intervene by a
federal statute; or (B) has a claim or
defense that shares with the main action a
common question of law or fact.’’ Fed.
R.Civ.P. 24(b)(1).8 The Court finds intervening pursuant to Rule 24(b) is inappropriate in the instant case.
Mr. Lewis asserts section 1109 provides
him with a conditional right to intervene
8.

The Creditor Trust points out that the Defendants’ and Mr. Lewis’ jointly-filed posttrial brief ‘‘was the first time [they] asserted
that Mr. Lewis should be permitted to intervene pursuant to Rule 24(b) as no mention of
intervention pursuant to Rule 24(b) was set
forth in the [m]otion’’ and ‘‘[t]hat, alone, is
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under Rule 24(b)(1)(A). The Court first
finds Rule 24(b)(1)(A) inapplicable, as the
Court determined in its analysis under
Rule 24(a)(1) that Mr. Lewis is not a party
in interest under section 1109; thus, such
statute does not provide Mr. Lewis a right,
either conditionally or unconditionally, to
intervene.
Mr. Lewis’ intervening is also inappropriate under Rule 24(b)(1)(B), under which
‘‘the movant must have a ‘claim or defense’
against the defendants with questions of
fact or law in common with the main action-not just a general interest in its subject matter or outcome.’’ Abney v. I.T.T.
Diversified Credit Corp. (In re Environmental Electronics Systems, Inc.), 11 B.R.
962, 964 (Bankr.N.D.Ga.1981), citing 3B
MOORES FEDERAL PRACTICE P 24.10(2) at p.
24–352 (1977). As discussed within the
Court’s analysis of Mr. Lewis’ failure to
comply with Rule 24(c)’s pleading requirements, Mr. Lewis has not presented any
claim or defense, but merely seeks to intervene for the limited purpose of staying
the Adversary Proceeding. As such, Mr.
Lewis has not asserted a claim or defense
against the Creditor Trust which has questions of law or fact in common with the
main action for purposes of intervening
under Rule 24(b)(1)(B). (See Doc. # 27, p.
5).
[19] Furthermore, pursuant to Rule
24(b)(3), in exercising the discretion afforded to the courts under Rule 24(b), ‘‘a court
must consider whether the intervention
will unduly delay or prejudice the adjudication of the original parties’ rights.’’ The
Court has determined that allowing Mr.
Lewis to intervene for the sole purpose of
enough to deny this request for intervention
pursuant to Rule 24(b).’’ (See Doc. # 27, p.
4). The Court will address the request to
intervene pursuant to Rule 24(b) notwithstanding the failure to include such request in
the Motion to Intervene.
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pursuing a stay of the proceeding would
unduly delay both the Adversary Proceeding and the Lead Bankruptcy Case, resulting in prejudice to the Creditor Trust. In
the interest of encouraging judicial efficiency and in light of Rule 24(c), the Court
denies Mr. Lewis’ request to intervene
pursuant to Rule 24(b).
V.
Finally, Mr. Lewis requests a stay of the
Adversary Proceeding under Fed.R.Civ.P.
26(c),9 which provides:
A party or any person from whom discovery is sought may move for a protective order in the court where the action
is pending—or as an alternative on matters relating to a deposition, in the court
for the district where the deposition will
be taken.
Even if the Court were to find that Mr.
Lewis has the right to and is permitted to
intervene, it would deny Mr. Lewis’ request to stay the Adversary Proceeding.
[20–23] ‘‘A stay of a civil case is an
extraordinary remedy.’’ Walsh Sec., Inc.
v. Cristo Prop. Mgmt., Ltd., 7 F.Supp.2d
523, 526 (D.N.J.1998) (internal citations
omitted). Furthermore ‘‘[a] stay of a civil
proceeding during the pendency of a criminal proceeding is not constitutionally required.’’ DeVita v. Sills, 422 F.2d 1172,
1181 (3d Cir.1970). Rather, a stay may be
granted as ‘‘incidental to the power inherent in every court to control the disposition of the causes on its docket with the
economy of time and effort for itself, for
counsel and for litigants. How this can
best be done calls for the exercise of judgment, which must weigh competing interests and maintain an even balance.’’ Landis v. North American Co., 299 U.S. 248,
9.

The Creditor Trust asserts that Rule 26 is
not yet applicable to the instant case, since
‘‘this matter has not reached the discovery
phase because the Defendants have not yet

254–55, 57 S.Ct. 163, 166, 81 L.Ed. 153
(1936).
Mr. Lewis asserts that ‘‘[a] stay of the
Adversary Proceeding is necessary (A) to
protect [his] right against self-incrimination under the Fifth Amendment of the
United States Constitution, and (B) to
avoid confusion and the consumption of
judicial resources associated with resolving
logistical and legal questions arising from
the simultaneous progression of these
cases and the consequences associated
with the invocation of the Fifth Amendment.’’ (See Doc. # 13, ¶ 2). The Court
disagrees with Mr. Lewis that a stay of the
Adversary Proceeding is necessary in this
instance.
First, Mr. Lewis’ Fifth Amendment
right against self-incrimination is not impaired, as he is able to assert it in the
Adversary Proceeding. See Paul Harrigan & Sons, Inc. v. Enterprise Animal Oil
Co., 14 F.R.D. 333, 334 (E.D.Pa.1953)
(while corporations do not have Fifth
Amendment privileges, a witness called to
testify regarding the conduct of a corporation or on its behalf may be entitled to
invoke the Fifth Amendment privilege for
himself).
[24, 25] Further, application of the factors commonly used by courts to decide
whether to grant a stay in similar circumstances mitigates against granting the requested relief. Both parties direct the
Court to In re Adelphia, which held:
In deciding whether to stay a civil case
pending the resolution of a criminal
case, courts often consider the following
factors: (1) the extent to which the issues in the civil and criminal cases overlap; (2) the status of the criminal
filed a response to the Complaint.’’ The
Court agrees, but nonetheless includes its
analysis of Mr. Lewis’ request to stay the
proceedings.
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proceedings, including whether any defendants have been indicted; (3) the
plaintiffs interest in the expeditious civil
proceedings weighed against the prejudice to the plaintiff caused by delay; (4)
the burden on the defendants; (5) the
interests of the court; and (6) the public interest.
In re Adelphia Communs. Sec. Litig., 2003
WL 22358819, at *3, 2003 U.S. Dist. LEXIS 9736, *7 (E.D.P.a May 14, 2003), citing
Walsh Securities Inc. v. Cristo Prop.
Mgmt., Ltd., 7 F.Supp.2d 523 (D.N.J.1998).
See also Golden Quality Ice Cream Co.,
Inc. v. Deerfield Specialty Papers, Inc., 87
F.R.D. 53, 56 (E.D.Pa.1980) (presenting
similar factors). Mr. Lewis has failed to
satisfy these factors to sufficiently compel
the Court to stay the Adversary Proceeding pending the outcome of the Criminal
Proceeding.
Most significantly, the Court finds that
the extent to which the issues in the civil
and criminal cases overlap is minimal. See
In re Adelphia, 2003 WL 22358819, at *3,
2003 U.S. Dist. LEXIS 9736 at *8, citing
Walsh Securities, 7 F.Supp.2d at 527
(‘‘The similarity of issues underlying the
civil and criminal actions is considered the
most important threshold issue in determining whether or not to grant a stay.’’).
Mr. Lewis and the Defendants assert that
‘‘[s]imilar to the allegations against [the
Defendants] in the [Adversary Proceeding], the basis for liability against Lewis in
the [C]riminal [P]roceeding involves the
alleged transfer of bank loan proceeds to
entities controlled by Atul Bisaria.’’ (See
Doc. # 24, p. 2). The Court, however,
agrees with the Creditor Trust, who ‘‘submits that the issues in the Adversary Proceeding are distinguishable from those in
the Criminal Proceeding in that the Transfer at issue is a different transaction than
that in the Criminal Proceeding and involved different parties.’’ (See Doc. # 20,
p. 12, ¶ 52).
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As discussed above, the Criminal Proceeding and the Adversary Proceeding involve different defendants, different banks,
and different hotels. Mr. Lewis’ actions
regarding the Transfer in the Adversary
Proceeding are not at issue in the Criminal
Proceeding, nor are his actions regarding
the fraud allegations within the Criminal
Proceeding at issue in the Adversary Proceeding. Therefore, the Court finds the
first Adelphia factor is not satisfied, as the
overlap of issues among the proceedings is
insufficient to warrant a stay.
Mr. Lewis also cannot satisfy the second
factor, under which courts are to consider
the status of the criminal proceedings, including whether any defendants have been
indicted. Generally, stays are issued in
civil proceedings against defendants also
facing criminal charges. ‘‘If criminal indictments are returned against the civil
defendants, then a court should strongly
consider staying the civil proceedings until
the related criminal proceedings are resolved.’’
In re Adelphia, 2003 WL
22358819, at *3, 2003 U.S. Dist. LEXIS
9736 at *9, citing Parallel Civil and Criminal Proceedings, 129 F.R.D. 201, 203
(1989). This scenario does not apply to
this instant case, where a criminal indictment was brought against Mr. Lewis, who
is not a defendant in the Adversary Proceeding. Therefore, the Court agrees with
the Creditor Trust that ‘‘this factor weighs
against instituting a stay in the Adversary
Proceeding.’’ (See Doc. # 20, p. 13, ¶ 55).
In evaluating the third factor, the plaintiffs burden resulting from the stay,
‘‘courts may insist that the plaintiff establish more prejudice than simply a delay in
his right to expeditiously pursue his claim
TTT Instead, the plaintiff should demonstrate a particular unique injury, such as
the dissipation of assets or an attempt to
gain an unfair advantage from the stay.’’
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In re Adelphia, 2003 WL 22358819, a *4,
2003 U.S. Dist. LEXIS 9736 at *10–11
(internal citations omitted).

both the Adversary Proceeding and the
Lead Bankruptcy Case to timely resolutions.

The Creditor Trust argues that there
exists a potential for dissipation of assets
in this case (see Doc. # 20, p. 14, ¶ 58),
although Mr. Lewis and the Defendants
assert a willingness to stipulate to an order
‘‘mandating that there be no such dissipation of assets, expenditures or encumbrances outside the ordinary course of
business going forward’’ (see Doc. # 28, p.
2). While the Court realizes that such a
stipulation is not a strict guarantee against
the dissipation of assets, it does mitigate
against weighing this factor towards denying the stay.

Mr. Lewis also fails to satisfy fourth
Adelphia factor, which considers the burden on the defendants. The Adelphia
court found this factor satisfied since the
defendants in the civil case were ‘‘already
under criminal indictment in a case concerning identical allegations and issues,’’
and so ‘‘they face[d] substantial risks of
self-incrimination.’’ In re Adelphia, 2003
WL 22358819, at *5, 2003 U.S. Dist. LEXIS 9736 at *14. Here, as the Court has
stressed throughout this Memorandum
Opinion, Mr. Lewis is only a defendant in
the Criminal Proceeding, which does not
concern allegations and issues identical to
those in the Adversary Proceeding.

The Creditor Trust also argues that
they would be further prejudiced by a
stay, as they could potentially ‘‘have to get
in line behind any judgment and/or forfeiture obtained against [Contract Purchase
8b Design, Inc.] in the [C]riminal [Proceeding].’’ (See Doc. # 20, ¶ 58). However, the Indictment is against Mr. Lewis,
not the Defendants, and does not include
any claim against the Defendants nor any
grounds to pursue a judgment therefrom.
Further, the forfeiture allegation is based
on 18 U.S.C. § 982(a)(2)(A) and 21 U.S.C.
§ 853(p), which provide, in part, for forfeiture of ‘‘substitute property’’ of the named
defendant, but not from a third-party recipient of such property. Thus, the Court
finds this argument unsupportive of the
third Adelphia factor in this case.
However, as discussed above, the Creditor Trust convincingly argues that a stay
will not simply delay its right to expeditiously pursue its claim in the Adversary
Proceeding, but will also delay the Lead
Bankruptcy Case itself, resulting in increased trustee and administrative fees.
Thus, the Court finds this third factor does
weigh in the Creditor Trust’s favor, based
on the Creditor Trust’s interest in seeing

Mr. Lewis and the Defendants also assert that ‘‘[t]he request for a stay is
needed not just to protect Lewis’ interests,’’ but also ‘‘in order to preserve [the
Defendant’s] ability to competently defend the [Adversary Proceeding] and ensure the absence of any substantial prejudice of their rights.’’ (See Doc. # 24, p.
12). However, the fact remains that the
Criminal Proceeding and the Adversary
Proceeding do not involve the same defendants, and therefore the Court is not
presented with the usual concern courts
consider when analyzing the burden on
defendants in denying a stay. See also
Chorches v. Ogden (In re Bolin & Co.,
LLC), 2012 WL 3730410, at *3, 2012 U.S.
Dist. LEXIS 128446, *7–8 (D.Conn. June
27, 2012) (‘‘In the usual case, the concern
is that a defendant in a civil action who is
also the subject of criminal charges will
face the ‘Hobson’s choice’ of making potentially incriminating admissions during
discovery or asserting his Fifth Amendment rights and losing his case,’’ but a
witness choosing between testifying and
asserting his Fifth Amendment privilege
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present a different concern, no more
‘‘dire of unfair than that of any other
party who cannot find witnesses to testify
on his behalf.’’).
Additionally, as discussed above, the Defendants and Mr. Lewis have not convinced this Court that the Defendants
could not call any other witness to testify
on their behalf regarding whether the
Debtor received value in exchange the
Transfer at issue in the Adversary Proceeding. Furthermore, as noted at the
hearing, other options exist to protect Mr.
Lewis outside of the extraordinary remedy
of staying the proceedings. For example,
the Court can place Mr. Lewis’ testimony
under seal, or order a bond to protect the
plaintiffs. (See Hearing Held in Courtroom D, January 29, 2013 (11:31 AM)).
For the foregoing reasons, the Court finds
this factor weighs against the granting of a
stay.
The Court also finds that consideration
of both the fifth and sixth Adelphia factors, the interests of the Court and the
public, weigh against the Court’s granting
a stay. As expressed in Adelphia, ‘‘[t]he
Court has an interest in efficiently managing its caseload.’’ Adelphia, 2003 WL
22358819, at *5, 2003 U.S. Dist. LEXIS
9736 at *5, citing State Farm Mutual Automobile Ins. Co. v. Beckham–Easley, 2002
U.S. Dist. LEXIS 17896, 2002 WL
31111766 at *3. The Court agrees with the
Creditor Trust that ‘‘[g]enerally allowing a
case to proceed in the normal course of
that docket will promote the interests of
the court.’’ (See Doc. # 20, p. 15, ¶ 63).
This is not to say that the ‘‘public interest involved in Creditor Trust’s pursuit of
claims on behalf of the Debtor in the Adversary Proceeding’’ is any greater than
the ‘‘public interest advanced in the Criminal Proceeding.’’ (See Doc. # 13, p. 14).
The proceedings involve different defendants, and ‘‘[t]here are few overlapping

parties, documents, issues, claims, and defenses among the two proceedings.’’ (See
Doc. # 20, p. 15, ¶¶ 63–64). There is a
public interest in advancing both proceedings, and no public harm in allowing both
cases to proceed simultaneously.
Thus, after careful consideration of the
above factors, the Court finds Mr. Lewis’
argument for a stay of the Adversary Proceedings without merit.
VI.
In conclusion, Mr. Lewis’ Motion to Intervene is both procedurally and substantively deficient, and as such is denied.
Further, even if the Court granted Mr.
Lewis’ Motion to Intervene, it would deny
his Motion to Stay the Adversary Proceeding. If, after discovery begins, some other
action may be appropriate to further protect Mr. Lewis’ Fifth Amendment right
against self-incrimination, the Court will
consider any timely requests for such. An
appropriate order will be entered herewith.

,
In re Michael R. SMITH, Sr., Debtor.
Estate of Maggie Mae Smith, Plaintiff
v.
Michael R. Smith, Sr., Defendant.
Bankruptcy No. 08–10080–JDW.
Adversary No. 08–01181–JDW.
United States Bankruptcy Court,
N.D. Mississippi.
July 9, 2013.
Background: Estate of debtor’s deceased
mother, through debtor’s brother as execu-
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