IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF PENNSYLVANIA

ORDER OF COURT


AND NOW, this ___ day of ______, 2011, 


IT IS HEREBY ORDERED that this action is placed under the Local Patent Rules of this Court for pretrial proceedings and all provisions of the Rules will be strictly enforced.


IT IS FURTHER ORDERED that trial counsel shall appear for all scheduled conferences and proceedings before the court, including status, pretrial management and settlement conferences.  Counsel shall confer with their clients prior to all scheduled conferences and shall obtain settlement authority to resolve the case or have their principals immediately available by telephone during the conference.  Counsel is encouraged to appear with their principal(s) at all pretrial settlement conferences if practicable.

A.
DISCOVERY AND PRETRIAL DEADLINES


IT IS FURTHER ORDERED that compliance with the provisions of Local Rule 16 and Local Patent Rules shall be completed as follows:


(1)
The parties shall comply with the Initial Disclosures required by Rule 26 and Local Patent Rule 3.1 on or before __________;


(2)
The parties shall move to add new parties by _________;


(3)
The party claiming patent infringement must serve on all parties a Disclosure of Asserted Claims and Infringement Contentions by _________;


 
(4)
The party claiming non-infringement and invalidity must serve on all parties a Disclosure of Non-Infringement and Invalidity Contentions by _________;


(5)
Each party will simultaneously exchange Proposed Claim Terms and Phrases for Construction by _________;


(6)
The parties shall meet and confer by _________, to identify claim terms and phrases that are in dispute, and claim terms and phrases that are not in dispute and prepare and file a Joint Disputed Claim Terms Chart.  Each party shall also file with the Joint Disputed Claim Terms Chart an appendix containing a copy of each item of intrinsic evidence cited by the party in the Joint Disputed Claim Terms Chart.  In addition, the parties shall discuss the proposed process for the claim construction hearing, including the use (if any) of extrinsic evidence (including testimony of lay and expert witnesses and the taking of depositions of such witnesses concerning their claim construction testimony before the claim construction hearing).  Any agreement shall be reported to the court;


(7)  
The parties shall move to amend the pleadings by _________; 


(8)
Plaintiff shall serve and file an Opening Claim Construction Brief and an Identification of Intrinsic Evidence, and otherwise comply with LPR 4.3 by _________;


(9)
The Opposing Party shall file and serve a response to the Opening Claim Construction Brief, and Identification of Extrinsic Evidence and any objections to intrinsic evidence, and otherwise comply with LPR 4.3 by _________;


(10)
The Opening Party may serve and file a reply directly rebutting the Opposing Party’s response, and any objections to the extrinsic evidence as provided by LPR 4.3 by _________;


(11)
If the Opposing Party bears the burden of proof on infringement, it may serve and file a surreply directly rebutting the Opening Party’s reply by _________;


(12)
The Court will conduct a hearing on the issue of claim construction on _________, at ____   .m.;


(13)
The Court will conduct a Rule 16 status conference within (30) days after the Court’s ruling on claim construction;


(14)
By the later of  _________or 60 days after the Court’s ruling on claim construction, the parties shall complete fact discovery.  All interrogatories, depositions, requests for admissions and requests for production shall be served within sufficient time to allow responses to be completed prior to the close of discovery;


(15) 
Each party shall make its initial expert witness disclosures, as required under Rule 26, on the issues on which each bears the burden of proof within thirty (30) days after the close of fact discovery;


(16)
Each party shall make its initial expert witness disclosures, as required under Rule 26, on the issues on which the opposing party bears the burden of proof within thirty (30) days after the initial expert witness disclosures as required under Rule 26;


(17)
Rebuttal expert witness disclosures are to be made within ten (10) days after the second round of expert disclosures;


(18)
Expert depositions, if any, shall be commenced after the exchange of rebuttal reports and shall be completed within forty (40) days after the exchange of rebuttal expert reports;

 
(19)
Motions for summary judgment with evidentiary material and accompanying brief in support shall be filed within thirty (30) days after the close of the period for expert depositions.  Responses to such motions shall be filed within thirty days of the filing of the motion.   Reply briefs may be filed within fifteen days of the filing of responses to the motion.   Sur-reply briefs may be filed within ten days of the filing of any reply brief.   Leave shall be requested for any additional briefing on the motion; and 


(20) 
A Post-Discovery conference will be scheduled after the close of expert discovery and the dates for all remaining pretrial submissions will be set at that time.  

B. 
MOTION PRACTICE


IT IS FURTHER ORDERED that a brief shall be filed with all motions except motions for a continuance, an extension of time, to compel discovery or to present an uncontested matter to the court.  A response and brief in support thereof shall be filed within fourteen (14) days of service of a motion - except for a dispositive motion, which shall be filed within twenty-eight (28) days of service.  Except for a reply brief to (1) a dispositive motion or (2) a motion for injunctive relief, which is be filed within fourteen (14) days of service of the response (or as otherwise ordered), a reply brief shall be filed only with leave of court.  When such leave is granted a reply brief shall be filed within seven (7) days of service of the response (or as otherwise ordered).  Briefs shall not exceed twenty-five (25) pages without leave of court.
The discovery deadline shall be extended only with leave of court.  Any such motion shall state the reasons for the requested extension and enumerate with particularity all previous extensions of the deadline.  The proposed order shall include the extension of all remaining pretrial deadlines under subsection A above.


Counsel shall confer in good faith and employ all reasonable means available to resolve any discovery or scheduling dispute.  Discovery motions shall comply with Local Rules 7.1, 37.1 and 37.2 and shall be presented and addressed by the parties as succinctly as the circumstances will permit.


Each dispositive motion, including motions for summary judgment, shall be accompanied by a concise statement of material facts in numerical form to which the movant asserts there is no material issue for trial.  Each statement of fact shall be accompanied by clear and concise references to the parts of the record relied upon to support it.  Any response in opposition to the motion shall be accompanied by a counter statement of material facts corresponding to the numbered paragraphs of the movant's statement and identifying all facts to which the respondent contends are contested or otherwise remain in dispute.  The counter statement likewise shall contain clear and concise references to the parts of the record relied upon to support the statements of fact therein.  The documents, parts or portions of the record relied upon by each party to support their respective statement or counter statement shall be submitted to the Court as an appendix to the motion or response.  The failure to support any proposed statement may result in the rejection of the proposition advanced or the reading of the record as presented by the opposing party.  In determining a dispositive motion, the Court will assume that facts identified by the movant in its statement of material facts are admitted unless such facts specifically are controverted in the counter statement of material facts.


IT IS FURTHER ORDERED that the pendency of motions, such as motions to dismiss, summary judgment and so forth, will not stay any compliance requirement established by this pretrial order or this Court's local rules, including the period of discovery set forth above.

The unexcused failure to file a motion or a response in a timely manner will result in appropriate sanctions, including the summary denial or granting of the motion.  Either party's failure to comply with the requirements imposed by this case management order or to submit matters to the Court in a timely manner will result in appropriate sanctions, including the dismissal of the action for failure to prosecute or the granting of judgment for the failure to defend in a timely manner.

C.
PRETRIAL SETTLEMENT CONFERENCE


A pretrial conference will be held after all dispositive motions have been resolved.  Trial counsel shall be present and shall be prepared to discuss the potential for settlement of the case and all remaining material issues of fact or law.  Counsel shall be prepared to comply with their obligations under Local Rule 16.1.C.6  at the conference.  Counsel also shall be prepared to identify and discuss any (1) contemplated pretrial motions that have not yet been filed, (2) disputes as to the admissibility of exhibits, (3) proposed special voir dire, and (4) need for or objection to an unusual procedure to be employed during trial.

D.
MISCELLANEOUS


IT IS FURTHER ORDERED that the deadlines for all trial submissions, including, but not limited to, motions in limine, will be set pursuant to a Trial Management Order that will be issued following the final pretrial settlement conference.


IT IS FURTHER ORDERED that any depositions or portions thereof to be read into evidence shall be identified, marked for the record and disclosed in accordance with the Trial Management Order.  To the extent that the submission of any such proffered evidence will be challenged, the proponent of such evidence shall file a memorandum with the Court setting forth the grounds for the admissibility of such evidence at least seven (7) days prior to trial.  Any objection to the admissibility of such evidence shall be filed within three (3) days from the filing of the proponent’s memorandum.  The uncontested portions of the evidence shall be marked and contain appropriate page references.

I
IT IS FURTHER ORDERED that after the case has been set for trial the absence of a party’s expert witness will not be recognized as a basis to continue trial.  Video services are available through the local bar association.







s/ David Stewart Cercone      







David Stewart Cercone







United States District Judge

cc:



(Via CM/ECF Electronic Mail) 
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